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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
COLUMBIA DIVISION

MYLEE MYERS , individually and on
behalf of all others similarly situated,

Plaintiff,
Judge Aleta A. Trauger

TRG CUSTOMER SOLUTIONS, INC.

)
)
)
)
)
V. ) Case No. 117-cv-00052
g
d/b/a IBEX GLOBAL SOLU TIONS, )
)
)

Defendant

MEMORANDUM & ORDER

Before the coureire (1) Plaintiff's Motion for Entry of an Order Tolling the Statute of
Limitations for OptIn Plaintiffs (“Motion to Toll”) (Doc. No. 72); (2) Plaintiff's Motion to Stay
Action Pending Arbitration, and Renewed Motion for Entry of an Order Tolling thiitStof
Limitations for Optin Plaintiffs (“Motion to Stay” and “Renewed Motion to Toll”) (Doc. No.
77); and (3) DefendantRenewed Motion to Dismiss the Acti¢Doc. No. 79).

The motions have been fullyiefed and are ripe for reviewror the reasons set forth
herein,the plaintiff's Motion to Toll (Doc. No. 72) and Renewed Motion to Toll (Doc. No. 77)
are DENIED WITHOUT PRE JUDICE; (2) the plaintiff's Motion to Stay (Doc. No. 77) is
GRANTED; and (3) the defendant’'s Renewed Motion to Dismiss (Doc. NasTENIED.

l. Procedural Background

Plaintiff Mylee Myersfiled this action under the Fair Labor Standards Act (“FLSARY9,
U.S.C. 8§ 20let seq. individually and on behalf of all similarly situated current and former
employees of the defendant, TRG Customer Solutions, Inc., doing business as @& G
Solutions (“IBEX”), seekingto recover unpaid wages owed to her andilaiy situated

employees who have worked at IBEX'’s call centers in the United SEatdag the pendency of
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her Motion for Conditional Certification and for the Issuance of G&upervised Notice to
members of the conditionally certified class (Doc. 18). several putative collectivaction
plaintiffs filed Notices of Consent ®8ecome Party Plaintéf (Doc. Nos. 131, 171, 231, 241,

43-1, 461, 511, 521.) In addition, IBEX filed aviotion to Compel Arbitration and to Dismiss

the Action, alleginghie existence of a valid and enforceable arbitration agreement that required
individual arbitration of the claims asserted in Myers’ ComplgDoc. No. 57.)

On November 15, 2017, thisourt entered an Order (Doc. No. 75) denying without
prejudice Myers’Motion for Conditional Certification and the Issuance of G&upervised
Notice (Doc. No. 8)and grantingIBEX's Motion to Compel Arbitration However, the court
deniedwithout prejudice thaportion of IBEX’s motion seeking dismissal of thisasein its
entirety In the same Order, the court granted the plaintiff thirty daiyisin which to file a
motion to amend the Complaint to substitute appropriate named plaintiffs from among the
current optin plaintiffs. In addition, the courtnvited the defendanto renew its motin to
dismiss in the event thab motion to amendsas filed within that time framgDoc. No. 75.)

The plaintiff has now confirmed that she does not intend to file a motion to amend the
Complaint, effectively conceding that all eptplaintiffs signed arbitration agreements similar to
Myers’. The defendant, accordingly, renews its request that this action hesgidmather than
stayed pending arbitratiohe plaintiff requests that the matter be stayed instead of being
dismised Shealso moves for an order tolling the statute of limitations for alimpiaintiffs as
of the dates they filed their opt consent notices, regardless of whether they subsequently
choose to pursue their claims in arbitration.

Il. Plaintiff's Motion to Stay and Defendant’s Motion to Dismiss

The Federal Arbitration Act (FAAprovidesthat,

[i]f any suit or proceeding be brought in any of the courts of the United States
upon any issue referable to arbitration under an agreement in writing for such



arbitraton, the court in which such suit is pending, upon being satisfied that the

issue involved in such suit or proceeding is referable to arbitration under such an

agreement, shall on application of one of the parties stay the trial of the action

until such arbitration has been had in accordance with the terms of the

agreement. . .
9 U.S.C.8 3. In other words, a court generally shouthy an action being referred to
arbitration—rather than dismiss —-#but, as the Sixth Circuit has recognized, only if three
conditions are met!First, the issudbeing referred]must be arbitrable. Second, one of the
parties must apply for a stay. Third, the party requesting the stay cannot default in
proceeding with the arbitratidgnHilton v. Midland Funding, LLC687 F. Appx 515, 518 (6th
Cir. 2017) In apparent recognition th&t3 implies a situation in which one or merbut not
all—issues raised in an action are arbitrable, the appellate coudldmescknowledged that,
when all claimsand issuesre subject to andatory arbitration, courts may dismiss the action
rather than stay itSee, e.g.Andrews v. TD Ameritrade, Inc596 F. Apfx 366, 372 (6th Cir.
2014) (“[W]here there isnothing for the district court to do but execute the judgment, dismissal
is appropiate” (internal quotation marks and citation omitted)).

In its Renewed Motion to Dismiss, the defendant argues llkeatuseall claims against
IBEX asserted in the Complaint are subject to arbitration, dismissal ratherattsaay is
appropriate. In response, the plainaffgues that it is within the court’s discretion whether to
dismiss or stay, under the circumstances presented here, and that a stay imtpprapis case
for two reasons. First, she argues, the United States Supreme Court isolilsslye a decision
within the next few months resolving the circuit split on the central question goyethen
enforceability of the plaintiff's arbitration agreemesthat is, whethea collective action waiver
in the context of FLSA claims violatebe NationalLabor Relations Act and is, on that basis,

unenforceable. And second, the plaintiff asserts that the claims she and-ithglapitiffs have

raised in this case are related to the claims asserted in two related pendingrodrasss, et al.



v. TRG Customer Solutions, Inc., d/b/a IBEX Global SolutiNons 1:14cv-135 (M.D. Tenn.);
andCronk, et al. v. TRG Customer Solutions, Inc., d/b/a IBEX Global Soluhand:17cv-59

(M.D. Tenn.).Andrewsis stayed pending the collective arbitrationtloé claims & more than
3,600 optin plaintiffs, while Cronkis pending before this court in a postungually identical to

that of this case. The plaintiff here argues that this case should be geagidg arbitration to
permit the court to “best exase [its] management and oversight role over these related cases.”
(Doc. No. 81, at 3.)

The court will exercise its discretion to stay this matter rather than dismiss it pending
arbitration, in light ofappealgpending before both the Sixth Circuit and the Supreme Cinert
resolution of which shouldefinitively resolve the question of whethtee waiver of the ability
to bring a collective actiolike the one at issueereis enforceableAccordingly, that portion of
the plaintiff’'s motion seeking aay will be granted (Doc. No. 77), and the defendant’s Renewed
Motion to Dismiss (Doc. No. 79) will be denied.

[l Plaintiff's Motion for Equitable Tolling

The FLSAincorporates a twgear statute of limitations (three years &utiors “arising
out of awillful violation” of the statuteyunning from the date of accrual until the date an action
“commence[s].” 29 U.S.G8 255. AnFLSA action is “commenceth the case of any individual
claimant” for purposes of tbing the running of the statute of limiiians, on the date when any
individual optin claimant files a consent form to become a party plaintiff in an FLSA collective
action. 29 U.S.C§ 256(b).The questiomraisedis whether the ogin plaintiffs are protected by
the filing of their optin notices in this case, when the named plaintiff's claims have been
referred to arbitration and the aptplaintiffs likely will voluntarily pursue arbitratian

The plaintiff argues that “a possible change in forum to individual arbitration sks. ri

creatingambiguity regarding the date that the statute of limitations on thernpptaintiffs’



claims are tolled.” (Doc. No. 73.) She requests that this court dispel the pgssibdity such
ambiguity by entering an Order expressly finding and holding tieastatute of limitations for
any optin plaintiffs who pursue individual arbitration in the wake of the court’s Ordamtiggy
the defendant’s Motion to Compel Arbitration remains tolled from the date theyHaedoptin
notices. Inherrenewed Motiorto Toll (Doc. No. 77)the plaintiff clarifies that she does not seek
“equitable” tolling but a legal finding that the statute of limitations ceases to rurplaméff’s
FLSA claimsuponthe filing of an optin notice, 29 U.S.C88 255& 256, and thata simple
change of forum” from district court to arbitration should not result in a loss of thefitbe
incurred by the commencement of the action in district court.

In response, the defendant argues that (1) a dismissal without prejudice lpdagades
back in the same position in which they started, as if the lawsuit had neveriledg(2j the
guestion of whether the statute of limitations stopped running, and remains tolledhéraoiate
the optin notices were filed is a question for the asdiidr in the first instance; and (3) the
plaintiff offers no legal support for her proposition that this court should order thaatbte sif
limitations has been tolled by the filing of eptnotices.It insists that the oph plaintiffs “are
not enttled to specialprotection because all of them either (1) now concede that they must
pursue their claims irarbitration; or (2) refuse to be a named plaintiff in this attiamnd,
therefore, that “[the running of the statute bimitations is the naturatonsequence of Plaintiffs’
failure to maintain this actioh(Doc. No. 78, at 5.)

In fact, neither party presents the court wiihding precedent or persuasive authority
relevant to the issue presented here. The court nonethelesshiimdbe plaintifis Motion to
Toll and Renewed Motion to Tadhould be denied. The court agrees with the defendant that the
guestions of when the statute of limitations begins to run for any individualacitand whether

the limitations period should be tolled are matthat must be addressed in the first instance by



the arbitrator.
The arbitration agreement at issue hexpresslypertains to “any disputes arising out of
[the employee’s] employment or termination of employment,” including, but not drtate'any
claims covered by . . . the FLSA.” (Doc. No. 27-6, at 4.) The agreement further provides that
“[a]ll disputes will be resolved by a single Arbitrator selected from a listigeov
by AAA pursuant to AAA rules. The Arbitrator has the authority to rule gn an
motion regarding discovery or the pleadings, including motions to dismiss and for
summary judgment, and, in doing so, shall apply the standards set forth in the
Federal Rules of Civil Procedure, and to order any and all equitable or liegfal re
which aparty could obtain from a court of competent jurisdiction on the basis of
the claims made in the dispute.
(Id. at 2.) Clauses of this breadth have regularly been held to require the arbitrator thiather
the court, to rule on such mattersthsapplicdion and tolling of the statute of limitationSee,
e.g, Howsam v. Dean Witter Reynolds, In837 U.S. 79, 85 (2002)[l] n the absence of an
agreement to the contrary, issues of substantive arbitrabilityare for a court to decide and
issues of pcedural arbitrabilityj.e., whether prerequisites such as time limits, notice, laches,
estoppel, and other conditions precedent to an obligation to arbitrate have bearerfa the

arbitrators to decidé (quoting Revised Uniform Arbitration Act of @0 §6 ant. 2, available

online at http://www.uniformlaws.org/Act.aspx?title=Arbitration%20Act%20(200¢e also

id. (applying the same principle to the case before it, holding that the intéigpredé a time
limit provision in the NASD rules “was a matter presumptively for the arbitratatr for the
judge” (citingMoses H. Cone Mem’l Hosp. v. Mercury Constr. Co#p0 U.S. 1, 2425 (1983)
(finding a presumption umd the FAAthat the arbitrator should decide “allegation[s] of waiver,
delay, or a like defense to arbitrability;)Smith v. Dean Witter Reynolds, Inblo. 026158,
2004 WL 1859623, at *3 (6th Cir. Aug. 18, 2004plding underHowsamthat the arbitrator
should decide whether the limitations period in NYSE Rule 603, which applied to the iarhbitrat

should be tolled)Klay v. United Healthgroup, Inc.376 F.3d 1092, 1109 (11th Ci2004)



(“Generally speaking, courts are empowered to resolve disputes that solely inlielrema
particular claim should be resolved in court or arbitration. Arbitraforg,the other hand, are
empowered, absent an agreement to the contrary, to resolve disputes over whetheular parti
claim may be successfully litigated yavhere at all (due to concerns such as statute of
limitations, laches, justiciability, etc.), or hasyasubstantive merit whatsoever."ghearson
Lehman Hutton, Inc. v. Wagone®44 F.2d 114, 121 (2d Cit991) polding that the district
court erred in dimissing claim as timbarred, becausat is up to the arbitrators, not the court,
to decide the validity of timbar defenses?)

The arbitration clause here is sufficiently broad to grant the aditnather tharthe
court, the authority both to appthe statute of limitations and to determine whether it shoaild b
tolled in any particular case.

IV.  Order

For the reasons set forth herein, the plaintiff’'s Motion to Toll (Doc. No. 72Ranéwed
Motion to Toll (Doc. No. 77) ar®ENIED WITHOUT PREJUDIC E to the parties’ ability to
litigate the issue in arbitration.

Myers’ Motion to Stay (Doc. No. 77) IBGRANTED, and IBEX's Renewed Motion to
Dismiss (Doc. No. 79) iBENIED. This matter iSTAYED PENDING ARBITRATION . The
Clerk isDIRECTED to CLOSE this file administratively, subject to reopening upon application
by the parties.

It is SOORDERED.

ENTER this §' day of February 2018.

i g

ALETA A. TRAUGER
United States District Judge




