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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
COLUMBIA DIVISION

CARRIE CRONK and JEFFERSON
BARBOSA, Individually and on behalf of
other similarly situated current and
former employees

Case No. 117-cv-00059
Judge Aleta A. Trauger

Plaintiff,
V.

TRG CUSTOMER SOLUTIONS, INC.
d/b/a IBEX GLOBAL SOLUTIONS,

N N N N N N N N N N N N N

Defendant

MEMORANDUM

Plaintiffs Carrie Cronk and Jefferson Barbds@ng this action under the Fair Labor
Standards Act (“FLSA”), 29 U.S.C. § 2@t seq,. individually and on behalf obther similarly
situated current and former employees of the defendant, TRG Customer Solutions, lgc., doin
business as IBEX Global Solutions (“IBEXn addition to bringing a collectivaction under
the FLSA, they assert supplemental state claims for breach of contract on behalf of a Rule
23 class. (Complaint, Doc. No. 1.) Under both theories, sleekto recover unpaid wagesd
overtime pay owed tthemand similarly situated empyees who have worked at IBEX's call
centers in the United States.

Now before the courtare the following motions: (1)BEX's Motion to Compel
Arbitration and to Dismiss the Action (Doc. N49), (2) the Intervenor Plaintiffs’ Motion to
Dismiss or, in te Alternative, to Stay Plaintiffs’ Rule 23 Class and Section 216(b) Collective

Claims (Doc. No. 44); and (3) Plaintiffand Intervenor Plaintiffs’ Motion to Consolidate
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Actions Pursuant to Fed. R. Civ. P. 42 (Doc. No. 85).fireeand thirdmotions havéeen fully
briefed, but the plaintiffieverresponded to the intervenor plaintiffs’ Motion to Dismiss. The
court nonetheless finds that timervenor paintiffs’ Motion to Dismiss (Doc. No. 44) has been
superseded by the joint Motion to Consolidate.

For the reasons set forth herdime court will grant the defendant’s motion to contpel
named plaintiffs, Carrie Cronk and Jefferson Barbosa, to pursue individual arbitratiogirof
claims but will deny the motion to dismiss the case in its entirétye court will grant the
plaintiffs thirty days within which to file a motion to amend tBemplaint to add one or more
new named plaintiffs, if indeed there are IBEX employees who seek to pursue algainst
IBEX in this forum and did not sigmalid andenforceablearbitration agreements. Because it
remains to be seen whether either this action or the related ddyans v. TRG Customer
Solutions, Ing.No. 1:17cv-0052, will be able to proceed in this court, the court will not rule at
this time on theéMotion to Consolidate.

l. Procedural and Factual Background

IBEX is a Delaware corporation that operateghteencall centers infive countries,
includingseveralin the United States. (Compl. 1 10, 12.)

Plaintiff Cronkresides inSpring Hill, Tennesse. Plaintiff Barbosa resides in Columbia,
Tennessee. (Compt.13.) Both Cronk and Barbosa were formerly employed by IBEX as non
exempt “Call Center Workers” at its Spring Hill, Tennessee call cefderThe Complaint does
not indicate when either plaintiff began working for IBEX or wiiegir employment terminated
The Complainalsodoes notnclude factual allegations regarditige circumstances under which

the plaintifs’ employmenended



The defendant allegethat “[a]t the outset of Plaitiffs’ relationships with IBEX,
Plaintiffs each separately signed’ documenttitled “Direct Dialogue Program and Mutual
Agreement to Mediate/Arbitrate Acknowledgment and Acceptan@oc. No. 50, at 2.) The
form signed by Cronk is dated October 22, 2@ sgning, she “acknowledge[d] that [she had]
received and read the Direct Dialogue Program and Mutual Agreement to Mediatatérand
will abide by it as a condition of [her] employmén{Doc. No. 50-1, at 7.) The form
electronically signed by Barbosaatdd February 9, 2016, likewise confirms his receipt of the
Direct Dialogue Program and Mutual Agreement to Mediate/Arbitrate areemagnt to abide by
it as a condition of his employment. (Doc. No-Z0at 7.)The Direct Dialogue Program and
Mutual Agreenent to Mediate/Arbitrate(“DDP”), to which the Acknowledgment and
Acceptancdorms areattached, contains the following language:

The Company and Employee mutually consent to the resolution, by final and
binding arbitration, of any and all claims or contrersies (“claim”) that the
Company may have against Employee or that Employee may have against the
Company . . ., whether or not arising out of the employment relationship (or its
termination), including but not limited to, any claims arising out of or related to
this Agreement to Arbitrate (this “Agreement”) or the breach thereof.

The claims covered by this Agreement include . . . any claims of the Employee
as a member or representative of a class, or in any other manner as a member
or representative of a group. Parties to the Agreement waive any right they may
otherwise have to pursue, file, participate in, or be represented in any claim
brought in any court on a class basis or_as a collective action or_representative
action. This waiver applies to any claim that is covered by the Agreement to the
full extent such waiver is permitted by law. All claims subject to the Agreement
must be mediated and arbitrated as individual claims. The Agreement
specifically prohibits the mediation or arbitration of any claim on a class basis
or_as a collective action or_representative action, and the arbitrator shall have
no authority or jurisdiction to enter an award or_otherwise provide relief on a
class, collective or representative basis.




(DDP at 4, Doc. Ns. 50-1, 50-demphasis in original).) The DDP identifies the claims that are
subject to arbitration as “any disputes arising out of your employment ornsgrom of
employment,” including but not limited to claims covered by the FL&RA.at 2.) The DDRalso
specifies that it wilsurvive the termination of the employee’s employmddt.at 3.)

Cronk and Barbosa filed theollective Action Complaint initiating this lawsuit on June
27, 2017, along with thei€onsents tdoin. (Doc. Nas. 1, 1-1, 1-2.) Snce that time, more than
sixty other individuals have filed Consents to Join the lawsuit as party plai(fiéfs, e.g.Doc.

No. 84(“l hereby consento join this or any subsequent action against the Defendant as -an Opt
in Plaintiff to assert claims foviolations of the FLSA 29 U.S.(8 201, et seq. and unpaid
overtime and minimum wages as specified in the Collective Action Complaint.”).)

On July 12, 2017, the plaintiffs in two related caegervenor plaintiffs”)—Andrews
et al. v. TRG Customer Solutions, Indo. 1:14cv-0135 (M.D. Tenn. " Andrews), andMyers
v. TRG Customer Solutions, In®No. 1:17cv-0052 (M.D. Tenn.X“Myers) (collectively, the
“Related Cases®-filed a Motion to Intervene (Doc. No. 9) under Rule 24 of the Federal Rules
of Civil Procedure, arguing that tldaims asserted in this lawsuit are identical to those asserted
in the Related Cases and that the disposition of this case would pbtentgir and impede the
intervenor paintiffs’ ability to protect their interestis the Related Cases. The court granted that
motion as unopposed. (Doc. No. 68.)

The intervenor paintiffs filed their Motion to Dismiss or, in the Adtnative, to Stay
Plaintiffs’ Rule 23 Class and Section 216(b) Collective Claims (Doc. Nood4August18,
2017 In this motion, thentervenor faintiffs request that the couenter an order thdil) bars
the plaintiffs in this case from seeking certification of their Rule 23 class claititsafier the

resolution of such claims iAndrews and (2) barghe plaintiffs in this case from seeking to



certify their case as a collective actiont@seek courauthorized notice to potential members of
the collectiveaction until after the resolution of botAndrewsand Myers In support of their
motion, the intervenor [aintiffs argue that the Tennessee breach of contract and unjust
enrichment claims and FLSA overtime claims are identical to the claims asserted anlidre e
filed Andrewsand Myers cases and that these steps are necessary to prevent thelpfuent
duplication of effort, waste of judicial resources, and inconsistent ruliffgsy also argue that
allowing this case to proceed parallel Amdrewsand Myers createsa strong likelihood of
confusingpotential optin plainiffs and that staying it will noprejudicethe rights of Cronk and
Barbosa to seek relief after resolutionfofdrewsandMyers They argue that the filing of this
duplicative class and collegt action “represents precisely the type of situation where the Sixth
Circuit’s first-to-file rule should be applied in favor of the eariiged actions.” (Doc. No. 44, at

2.) Finally, they point out that approximately ten percent of theroptaintiffs in this case had
already joinedAndrews demonstrating not just the potential for confusion but actual confusion
on the part of IBEX employees. Cronk and Barbosa never responded to this motion.

However, more recently, the plaintiffs and intervenor plaintiffs filed at jpotion to
Consolidate Actions Pursuant to Fed. R. Civ. P. 42. (Doc. No. 85.) In this motion, the plaintiffs
and intervenor plaintiffs contend that the most efficiergthod of litigating the claims in this
case and itMyersis to consolidate the two cases in order to permit this action “to proceed in a
single collectiveaction case.” (Doc. No. 85, at 2.) The plaintiffs and intervenor plaintiffs
expressly recognize, however, thathe court grants the defendant’s pending Motion to Compel
Arbitration, “it may limit or foreclose the ability of Plaintiffs and/or Interveraintiffs to
litigate collectively.” (Doc. No. 85, at 2.) IBEX opposes this motion. (Doc. No. 87.)

Meanwhile, IBEX filed its Motion to Compel Arbitration or to Dismiss and suppgrtin



Memorandum(Doc. Ncs. 49, 50.)The plaintiffs have filed a Responspposing the motion.
(Doc. No. 69.} The defendant filed a Reply. (Doc. No. 73.)

During the pendency of the Motion to Compel, the intervenor plaintiffs also filed a
Motion to Stay Ruling on Defendant’s Motion to Compel Arbitration (Doc. No. 74), réqges
that the court delay ruling on the motion in this case until after ruling on the viridatisical
motion filed by the defendant Myers The court granted that motion (Doc. No. 76) and, in fact,
has now issued a ruling Myersgranting the defendaist'motion to compel plaintiff Myers to
pursue her claims in an individual arbitrati®@eeMyers v. TRG Customer Solutions, |rdo.
1:17-CV-00052, 2017 WL 5478398, at *8 (M.D. Tenn. Nov. 15, 2017).

Il. Motion to Compel Arbitration

A. Standard of Review

Under the Federal Arbitration Act (“FAA”), 9 U.S.C. 8816, if a litigant establishes the
existence of a valid agreement to arbitrate, the district court must grant the’ktigeotion to
compel arbitration and stay or dismiss proceedings until the completion of abit@azer v.
Lehman Bros., In¢394 F.3d 444, 451 (6th Cir. 2005) (citing 9 U.S.C. §8)3The FAA creates
a strong presumption in favor of arbitrati@J. Distrib., Inc. v. Hornell Brewing C0340 F.3d
345, 355 (6th Cir. 2003), and any doubts regarding arbitrability must be resolved irofavor
arbitration.Fazio v. Lehman Bros., In840 F.3d 386, 392 (6th Cir. 2003).

Nevertheless, an arbitration agreement may be voided for the same reasanist any
contract may be invalided under state law, “provided the contract law applied is general and

not specific to arbitration clausedsd. at 393. “In order to show that the validity of the agreement

! The plaintiffs actually filed two Responses, several days apart. (lisc.a¥, 69.) The
court construes the latéfed document to be either a duplication or an amendment of the first.
The court discerns no material difference between the two and has considgr detlerfiled
document.



is in issue, the party opposing arbitration must show a genuine issue of nfatéras to the
validity of the agreement to arbitrate, a showing that mirrors the summanmpémtigtandard.”
Great Earth Cos. v. Simon288 F.3d 878, 889 (6th Cir. 2002) (internal quotation marks
omitted).

Generally, he court must make four “thresholdieterminations” before compelling
arbitration

[FJirst, it must determine whether the parties agreed to arbitrate; second, it must

determine the scope of that agreement; third, if federal statutory claims are

asserted, it must consider whether Congress intended those claims to be

nonarbitrable; and fourth, if the court concludes that some, but not all, of the

claims in the action are subject to arbitration, it must determine whether to stay

the remainder of the proceedings pending arbitration.
SeeFazio, 340 F.3d at 392 (quotirgtout v. J.D. Byrider228 F.3d 709, 714 (6th Cir. 2000)).

B. Discussion

IBEX argues that the court should grant its Motion to Compel Arbitration because: (1)
both Cronk and Barbossignedthe DDP,which containsa valid agreemento arbitrateand an
express waiver of the right to bringckass action ocollective actionand(2) all of theclaims in
this lawsuit fall within the scope of the arbitration agreemirarguesbased on the DQRhat
“[a]ll claims . . . must be medied and arbitrated as individual claims.” (Doc. No. 50, at 8
(quoting DDPat 2).) IBEXalso argues that the court should dismiss the case after referring it to
arbitration as the court’s retention of jurisdiction during the pendency of arbitration vsewe
no purpose.

Cronk and Barbosa, in their Response, dodpute thathey signed theDDP, nor do
they contest the enforceabilityr validity of the agreement on the basis thdacks mutuality,

was signed under duress, or is otherwise void or voidable for any of the other steadarts

provided by state law fochallenging the enforceability of a contra€heir claims clearly fall



within the scope of the agreement to arbitrate, and they make no attempt to argue etherwis
Instead, they arguenly thatthe defendant’s motion is foreclosed by the Sixth Circuit’s recent
ruling in National Labor Relations Board v. Alternative Entertainment,, IB68 F.3d 393 (6th
Cir. 2017) That decision, they assert, makes it clear that]andatory provisionshat permit
only individual arbitration of employmemelated claims are illegal pursuant to the NLRA and
unenforceable pursuant to the FAA's savings clause™ and, therefore, that “the daondt
enforce such arbitration agreemeh{®oc. No. 69, at JquotingN.L.R.B.v. Alt Entmt, Inc,,
858 F.3d 393 (6th Cir. 2017) The plaintiffs further posit that, “[e]ven iRAlternative
Entertainmentdid not render the purported arbitration agreements unenforceable, those
arbitration agreements would still not apply to all of the Named Plaintiffs’ claims tiagedo
not state specifically that they apply retroactively to cover claims thae gpoor to the
purported signing of such agreements.” (Doc. No. 69, at 7.)

In its Reply, the defendant contends thatphaintiffs’ Response is premised entirely on a
“serious misinterpretation of Sixth Circuit precedent.” (Doc. No. 73, aCiting this court’s
prior ruling inDoe #1 v. Déja/u Consulting In¢.No. 3:17€V-00040, 2017 WL 3837730 (M.D.
Tenn., Sept. 1, A¥), IBEX insiststhat the disposition of its Motion to Compel is not governed
by Alternative Entertainmentwhich applies only to claims brought “pursuanttie NLRA”
(Doc. No. 73, at 2.t also argues that oth&upreme Court anflixth Circuitprecedat strongly
suggestghat waivers of the right to bring@dass action generally andcallective action under
the FLSAspecifically are enforceable.

Addressing the plaintiffs’ “confusing” alternative argument, IBEX points that the
plaintiffs have notontested IBEX’s assertion that they signed the DDPs at the “outset of their

employment,” as a result of which they have no claims for unpaid wages that phedsitsning



of the DDPs.
1. Alternative Entertainment

Alternative Entertainmentirose froma labor dispute involving changes in certain
employeescompensation and their ability to discuss their concerns about salary and wages wit
each other In that context, the Sixth Circuit held that an arbitration provision prohibiting
“concerted activity’violated Section 7 of the National Labor Relations Act (“NLRA”"), 29
U.S.C. § 157.

Section 7states that “[e]mployees shall have the right to-gedinization, to form, join,
or assist labor organizations, to bargain collectively through representativégeiofown
choosing, and to engage in other concerted activities for the purpose of collectjaning or
other mutual aid or protectionld. Further, “[clontractual provisns that ‘illegal[ly] restrair][
employeesrights under the NLRA are unentmable.” Alt. Entmt, 858 F.3d at 401 (quoting
Nat'l Licorice Co. v. NLRB309 U.S. 350, 360, 365 (1940M. Alternative Entertainmenthe
Sixth Circuit construed “other concerted activities” to include collectiveottée administrative
and judicial brums” including class or collective action®y the purpose of “achiev[ing] more
favorable terms or conditions of employmemlt. Ent'mt 585 F.3d at 402 (quotirgastex, Inc.

v. NLRB 437 U.S. 556, 56%6 (1978);Brady v. Nat'l| Football League544F.3d 661, 673 (8th
Cir. 2011)). The court framed the issue before it as implicating both the NLRA and gharfeA
as requiring a determination of whether the arbitration provisiaquestion with its class and
collective action waiver, wasnforceable urel both of those statutory schemésultimately

held that

an arbitration provision requiring employess/ered by th&l\LRAindividually to

arbitrate all employmentelated claims is not enforceable. Such a provision

violates the NLRAs guarantee of theght to collective action and, because it
violates theNLRA, falls within the FAAs saving clause.
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Alt. Ent'mt 585 F.3d at 40@mphasis added)

The fewdistrict courts within the Sixth Circuitonfronted directly with théask have
beendivided in ther interpretation ofAlternative Entertainment his court has, on two previous
occasionsconcluded that a collective action under the FLSA does not qualifycaacerted
activit[y]’ protected by the NLRA” and, therefore, tiAdternative Entertainmerttas no bearing
on this type of cas@®oe #1 v. Deja Vu Consulting IndNo. 3:17CV-00040, 2017 WL 3837730,
at *12 (M.D. Tenn. Sept. 1, 203 Myers v. TRG Customer Solutions, Ji¢o. 1:17CV-00052,
2017 WL 5478398, at *5 (M.D. Tenn. Nov. 15, 2017Another district court,n Pyle v. VXI
Global Solutions, IngNo. 5:17CV-220, 2017 WL 5132765 (N.D. Ohio Nov. 6, 201@)anted
the defendant's motion to compehdividual arbitration on the basis that Alternative
Entertainmendid not apply to the facts ahe case before it, because the arbitration agreement
did not contain an express waiver of the right to pursa&ss or collective action. The court
concluded that“the decision inAlternative Entertainmentwvas not intended to apply to
arbitration agreements that are silent on the issue of classwide arhitritiat *5. Insteadthe
agreement is goveed by those decisions from the Supreme Court and the Sixth Circuit holding

that “a party may not be compelled under the FAA to submit to class arbitration unless there

2 The Sixth Circuit recognized a circuit split this issue. The Seventh and Ninth Circuits
have held that arbitration provisions mandating individual arbitration of employelated
claims violate the NLRA and fall within the FAA'’s saving clauSee Lewis v. Epic Sys. Carp.
823 F.3d 1147, 1160 (7tir. 2016);Morris v. Ernst & Young, LLP834 F.3d 975, 9886 (9th
Cir. 2016). The Fifth and Eighth Circuits have held, to the contrary, that arbitration pnsvisi
mandating individual arbitration of employmeetated claims do not violate the NLRA aace
enforceable under the FA&eeMurphy Oil USA, Inc. v. NLRB308 F.3d 1013, 1018 (5th Cir.
2015) (reaffirming its earlier holding iD.R. Horton, Inc. v. NLRB737 F.3d 344 (5th Cir.
2013));Cellular Sales of Mo., LLC v. NLRB24 F.3d 772, 776 (8thiC2016) (reaffirming its
earlier holding inOwen v. Bristol Care, Inc.702 F.3d 1050 (8th Cir. 2013)). In 2017, the
Supreme Court granted writs of certiorariMiorris, Lewis andMurphy Oiland consolidated the
three cases. 137 S. Ct. 809 (2017). That decision remains pending.
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contractual basis for concluding that the pagyeedto do so.”ld. at *4 (quotingStolt-Nielsen

S.A. v. AnimalFeeds MtCorp. 559 U.S. 662, 684 (201)0fjemphasis in original) The Pyle
court also noted, howevehat it agreed vth this court’s conclusion iDoe #1that “enforcing

the provisions of the FLSA through a collective action does not constitute ‘concertatfyécti
under the NLR\” and, therefore, that the motion to compel arbitration in that case “could be
granted for this additional reasomd’ at *5 n.5.

Conversely, inHubbard v. Dolgencorp, LLCNo. 1:17CV-1133STA-EGB, 2017 WL
4323588 (W.D. Tenn. Sept. 28, 2017), the district court was unpersuaded by this2oe#$
opinion. In Hubbard the named plaintiffsn a putative FLSA collective action had signed
voluntary arbitration agreements that contained express waivers of the righiga blass or
collective action. The court there found, basedAtternative Entertainmenthat thewaivers
violated the NLRA and were therefore unenforceable.

Although this court concluded iMyers that Alternative Entertainmentwas not
applicable in part becausiee arbitration agreement at issueMgersdid not contain an express
waiver of the right to pursue a collectigetion see Myers2017 WL 5478398, at *5, the court is
ultimately not persuaded that there is a material difference between aatiarihgreement that
is silent on the topiand one in which each party expressly waivesrijht to bring a class or
cdlective action.The Supreme Court has expressly held that an arbitration agreement that is
silent on the question of whether classwide or collective arbitrations arésgidten cannot be
presumed to encompass an agreement permitting class or collebtivetians.In Stolt-Nielsen

S.A. v. AnimalFeeds ternational Corp, 559 U.S. 662 (2010}he Courtheldthat “a party may

3 The court also concluded that thellective-action waivers were severable from the
remainder of the arbitration agreements at issue. It therefore grantddfémelants’ motion to
compel arbitration but allowed the plaintifts pursue their claimi& arbitrationcollectively.
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not be compelled under the FAA to submit to class arbitration unless there is atoahtrasis

for concluding that the party agreed to dg’ sd. at 684, and that “it cannot be presumed the
parties consented to [classwide arbitration] by simply agreeing to subinidifigutes to an
arbitrator.”Based orStolt-Nielsen the Sixth Circuit has held that, when an arbitration agreemen
is silent regarding the availability of classwide arbitration, the agreementb@wonstrued as
prohibiting classwide arbitratiolseeReed Elsevier, Inc. ex rel. LexisNexis Div. v. Crocké4
F.3d 594, 596 (6th Cir. 2013holding in the context oA commercial billing dispute that an
arbitration clause that was silent on the topic did not authokisswide arbitratiort) Huffman

v. Hilltop Cacs., 747 F.3d 391, 3989 (6th Cir. 2014)extending the holding iReed Elsevieto
applyto thecase of glaintiff who sought to pursue a collective action under the FLsS&ing:
“[T]he partiesarbitration clause nowhere mentions classwide arbitration. We thereforedmnclu
that the arbitration clause does not authorize classwide arbitration, and hallletipdaintiffs
must proceed individually.(internal citation omitted)

In other wordsarbitration agreemesthat aresilent onthe topic of class ancollective

4 Notably, the court also rejected the defendant’'s claims that the agreement was
unenforceable as unconscionable:

The clause is indeed as esided as Crockett says: the clause favors LexisNexis at every
turn, and as a practical matter makes it economically unfeasible for Crockett@hany
customer to assert the individual claims that Crockett seeks to assert herdadse
provides that any arbitration of any dispute concerning LexisNeglgrges must occur

in Dayton, Ohio, where LexisNexis is headquartered. The customer must payrhis ow
legal fees, even if the arbitrator concludes that LexisNexisarges were improper. And
unlike many corporations that require arbitration of disputes with thestomers,
LexisNexis makes its customer split the tab for the arbitrator's fee.

The idea that the arbitration agreement in this case reflects the intent avfeabyt
LexisNexis is the purest legal fiction. But all of these thirtfse onesided nature ofre
arbitration clause, and its adhesive natuveere also present ilmerican Express Co. v.
Italian Colors Restaurani133 S.Ct. 2304 (2013) And there the Supreme Court held
that, all of those concerns notwithstanding, the absence of aackass ridgit does not
render an arbitration agreement unenforceable

Reed Elsevier, Inc734 F.3d 594, 600 (6th Cir. 2013).
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actionsare construed to prohibit them and are routinely enforced. In the end, seemagts

have the same effeas agreements containing an express waiver of the right to bring a class or
collectiveaction: theyboth require individual artsation of the claims at issuédnd, although the

Sixth Circuit hashot expressly addresselde qustion of whether expreswaivers of the right to

bring a collective action under the FL3#e enforceableits holding inHuffman upholding an
implied waiver,strongly suggests that it would answer that question in the affirm&tee.e.g.
Huffman 747 F.3dat 399 (“[T]his courts precedent indicates that the parties must proceed in
arbitration on an individual basis.”).

Second, the court remains persuadedribaher acollective action under the FLS#or a
Rule 23 class action to enforce contrattights qualifies as“concerted activit[y]” protected by
the NLRA. As this court previously observed:

The NLRA protects the right of employees “to bargain collectively through

representatives of their own choosing, and to engage in other concertedeactivit

for the purpose of collective bargaining or other mutual aid or protection.” 29

U.S.C. 8 157. While class or collective actions might qualify as concerted

activities in some contexts, the language of the statute implies that the “other

concerted activities” protected by the statute are activities related to collective
bargaining and the achievement of “more favorable terms or conditions of
employment.”Alt. Entmt, 585 F.3d at 402. Pursuing litigation for the purpose of
requiring an employer to complyitlv federal law is not the same as seeking more
favorable terms or conditions of employment by contract.

Doe #1 2017 WL 3837730, at *12.

Finally, the court finds that the reach Alternative Entertainmenis limited to claims
brought ‘Under the NLRA—that is, claims concerning unfair labor practices that fall within the
purview of the NLRA. This case, which merely brings employment claims uhddfLSAand
breach of contract claims under state,lasvnot covered by the NLRA. As the court stated in

Doe#1:

The facts ofAlternative Entertainmenarose from that particular arena. It was
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brought by the NLRB, seeking enforcement of a prior decision and order by the

NLRB in a classic labor dispute, and the court was not called upon to address the

confluence of the FLSA and the FAA.

Doe #1 2017 WL 3837730, at *12. For this reason, too, the court finds Alatnative
Entertainments not applicable here.

Because the plaintiffobjection to theenforceability of the DDRs premised entirely on
the applicaility of Alternative Entertainmentthe court finds thathe DDP is valid and
enforceable, that the plaintiffs’ claims fall within the scope of the DDP, andhbataiver of
the right to bring alass orcollective action is not invalid undédternative Entertainmenand
is, instead, presumptively valid undgtolt-NielsorandHuffman

The court isalsonot persuaded by the plaintiffs’ suggestion that they may have-wage
andhour claims under the FLSA and state law that predate the effective dateis mdgective
DDPs. Although neither party hasesented actual evidencetbé plaintiffs’ hire dates and they
are not alleged in the Complaint, the defendant maintains that the DDPsigveze at “the
outset” of each plaintiff's employment, and the plaintiffs have not contested seatias.If the
plaintiffs do indeed have claims that predate the DDPs, they may file a motiorr tor @lteend
judgment in conjunction with proof of their hire dates.

In sum, the court will grant thedefendant’'s Motionto Compel Arbitration, and the
plaintiffs will be compelled to pursugheir claims in the context of an individual arbitration
proceeding.

2. Whether to Dismiss

The plaintiffs do not address the defendant's argument that, if the named plaintiffs’

® The parties have not raised in this court the question of whether a single arbitration
presenting the claims of two individual plaintiffs satisfies the DDP’s requiremant”[ell
claims subject to the Agreement must be mediated and arbitrated as individual 2.4t
4.) That, presumably, will be a question for the mediator/arbitrator.
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claims are referred to arbitration, the case should be dismissed, other than with astentsena
that “IBEX has not shown that the rest of the putative class has arbitrateemeants.” (Doc.
No. 69, at 8.) Despite the plaintiffs’ failure to cogently make their paimd in fairness to the
more than sixty opin plaintiffs, the court findsthat compelling arbitration ofthe named
plaintiff's claimsdoes notautomaticallyrequire dismissal of thentire caset this juncture, for
the reasons articulated Myers 2017 WL 5478398, at */Even thoughthe named plaintif will
be compelled to pursutheir claims in an individual arbitratiorthe optin plaintiffs’ claims
remain pendingand it is still an open question whether the aptplaintiffs signed arbiation
agreementsAccordingly, the court will not dismiss this action in its entirety and will instead
grant the plaintif§ thirty days within which to file a motion to sufltate the named plaintsf
with one or more appropriate plaintiffs who believe in good faith that they have netsalid
and enforceable arbitration agreensent
[l Intervenor Plaintiffs’ Motion to Dismiss or Stay and Joint Motion to Consoldate

As previously indicated, the plaintiffs never responded to the intervenor plaintiffs’
Motion to Dismiss or Stay under the fitstfile rule, but now the plaintiffs and intervenor
plaintiffs have filed a jointmotion to consolidatethis case witiMlyers The court construes the
latter motion as superseding the first and will deny the Motion to DismBtaygron that basis.

The court further finds that resolution of thkotion to Consolidateshould be stayed in
light of the fact that the court is granting the Motions to Compel Arbitration in Mg#rs and
this case and that it remains to been whether there are any individuals among thenopt
plaintiffs in either case who have not signed valid and enforceable arbitratiemagts.
V. Conclusion

For the reasons set forth herdBBEX’s Motion to Compel Arbitration and to Dismiss the
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Action (Doc. No49) will be granted in part and denied in part. The court will grant that portion
of the motion seeking to compel arbitrationtbé named plaintiffsclaims, but will deny that
portion of the motion seeking dismissal of this action in its entirety. The court wit tra
plaintiffs thirty days within which to file a motion to amend the Complaint to substitute
appropriate named plaintiffs from among the currentiogiaintiffs. If no motion to amend is
filed within that time frame, the defendant may renew its motion to dismiss.

The court will also deny without prejudice the intervenor plaintiffs’ Motion to D¥sror
Stay (Doc. No. 44) and will defer ruling on the Motion to Consolidate (Doc. No. 85) pending
resolution of the question @fhether any claims remain before the couViyersor in this case.

An appropriate Order is filed herewith.

ENTER this 11" day of November 2017.

it Fomep——

ALETA A. TRAUGE
United States District"Judge




