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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

JASPERLEE VICK ,
Plaintiff,

Civil No. 1:18¢€v-00003
Judge Canpbell/Frensley

V.

CORE CIVIC, INC., et al.
Defendans.

~— e N

REPORT AND RECOMMENDATION

Pending before the Court is tRéaintiff's Motion for anPleminary (sic)njunction and a
Temporary Restraining Order (Docket No. #8)ich is before the magistrate judge for a Report
and Recommendation. For the reasons stated herein, the undersigned recommeiids that
Motion be DENIED.

l.
BACKGROUND

The Plaintiff, Jasper Lee Vickan inmate at the South Central Correctional Facility
(“SCCP”) filed this pro se complaint against multiple Defendants alleging civilsrigiblations
under 42 U. S. C. 81983 on January 11, 2018. Docket No. 1. After conducting an initial review
under the Prison Litigation Reform Act (“PLRA”) 28 U. S. C. § 1915(e)(2), the Courististh
several of the claims asserted but found that Vick had sufficiently statedrafolr deliberate
indifference in violation of the Eighth Amendment to his serious mediealds against
DefendantsClenney and Kelley regarding inadequacy of his medical treatment; deliberate
indifference to his serious medical needs claims against DMidahger, Leibach, Lindamood,
Peeler,Pitmanand Wardlow based on an alleged policy of putting the financiathvegtly of

Core Civic and its shareholders above inmate medical treatment; deliberdferende in
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violation of the Eighth Amendment against Jammie Garner, Jessica Garner, Jankipsce
based upon their alleged actions or personal involvement in decisions affecting Midical
treatment andvell-being First Amendment claims against Banks, Jessica Garner, Gonzalez,
Harville, Jenkins, Brandi Keeton, Gregory Keeton, Lineberry, Peeler, PevarensePrice
basel on their alleged retaliatorycts; and First Amendment claims against Jessica Garner,
Jenkinsand Price based on their allegetk in denying Vick acceds the Court system. [B&et
No. 7. The Cott directed that th€omplaintbe servedn DefendantsDocket No. 8

On September 19, 2018, Plaintiff filed the instant motion for injunctive relief. Ddike
49. Defendants Banks lenney Dodd, Jammie Garner, Jessica Garner, Gonzalez, Harville,
Hininger, Jenkins, Brandi Keeton, Gregory Keeton, Kelley, Leibach, Lindamood, Lineberry,
Peeler, PevahousBjtman Price, and Wardlow filed a responseopposition DocketNo. 49)
andanswered the @nplaint DocketNo. 47).

The Plaintiff’'s complaint spans 59 pages includi2g9 paragraph®ocketNo. 1. The
Court has previously outlinedhe allegations in theComplaint in detail for purposesof
conducting theinitial review. Docket No. 7. The undersigned wilbt repeat the lengthy
recitationof Plaintiff' s survivingallegatiors but will address those facts relevant to consideration
of the instant motion.

Plaintiff's argument in support of his motion is essentially that due to undergtahd
undertraining of correction officers, the Plaintiff faces serious palkiealth canplication that
causes immediate and irreparable physical injury as a result of his ingodindéat diabetes.

Docket No. 4941 1920. He argues that the Defendants have ignored his rexfoesidequate

! Plaintiff's complaints against several state of Tennessee actors or emptsgessrvived the
court’s initial review but those parties do not appear to be the subject of the instant srad it
does not appear Plaintiff has perfected service as to the state Defendants.
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medical care in violation of the Eight Amendmddtat f122-23. He cites numerous incidences
of inadequate treatment and monitoring of his blood gludaseat(f 24) which he attributes to
insufficient staffing as a practice designed to save money for Core ‘Aikicat | 2627. He
further argues thahe storing of his legal mail as well as the understaffing and undertrahing
correctionofficers hinders his ability to access the coudst 19 28-29. He contends that all of
this results in his life being in imminent danger and that he will suffeparable physical and
legal injury.ld. at p. 9. While the Plaintiff does not speddiily identify the relief soughtyased
on the foregoing, it appears he seeks to require the Defendants to increaseaing &adl
staffing to greater monitor his medical condition, provide medical care and ebniioak
downs” to allow him greater access to his legal mateaske No. 49.

Defendants filed a response wpposition to Plaintiff's motion Docket No. 52.
Defendants assert thRataintiff has failed to establish any basis jigstifying injunctiverelief. Id.
Specifically, they assert he has failed to demonstrat®agslikelihood of success on the merits,
that he will suffer irreparable injury absent injunctive relief, or that grgrtia motion is in the
public interestld.

Il.
LEGAL STANDARD

The granting of a preliminary injunction is intendedoreserve the position of the parties
until a trial on the merits can be hea€krtified Restoration Dry Cleaning Network, LLC v.
Tenke Corp 511 F. 3d 535, 542 {6Cir. 2007).Whether to issue a preliminary injunctionais
matterleft to the trial ourt’s discretionU. S. Student Assoc. Foundation v. Lab#b F. 3d 373,
380 (6" Cir. 2008). Preliminary jjlunctions and temporary restraining orders are extraordinary

remedies, whiclshould begrantedonly if the movant carries his or her burden of proving that

2 Core Civic has not been served with the Complaint.
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the circumstances demand $tee Overstreet v. Lexington Fayette Urban Cty. G8@5 F. 3d

566, 573 (8 Cir. 2002). Courts will consider the same factors in determining whether to grant a
request either for a temporary restraining order or a preliminary injunchbri. Ohio Coal for
Homeless and Srv. Employees Intern. Union, Local 1199 v. Blacl6@|l F. 3d 999, 1009 {6

Cir. 2006). “The proof required for the Plaintiff to obtain a jpnelary injunction is much more
stringentthan theproof required to survive a summary judgment mafidreary v. Daeschner

228 F. 3d 729, 739 (bCir. 2000).

In determiningwhether to issue preliminaryinjunction, the Court must examindour
factors: () substantial likelihood of plaintiff succeeding on his civil rights claims brought
against defendant$2) whether plaintiff would suffer irreparable harm without the injunction
(3) whether issuance of injunch will cause harm to otherand @) whether thepublic interest
would be served by issuance of the injuncti®annell v. Lorenzo241 F. 3d 800, 809 {&Cir.
2001). The Court should balance the factassnone of the factors the Court considers, standing
alone, is a prerequisite to reli@olden v. KelseyHayes Cq 73 F. 3d 648, 653 {6Cir. 1996).
However, “a finding thathere is simply no likelihood of success on the merits is usually fatal.”
Gorzalez v. National Board of Medical Examine285 F. 3d 620 625 {ECir. 2000).

The strict burden on a party seeking preliminary injunctive relief is exeategy where
affirmative relief is sought given & maintaining the status quo until trial is tperpose b
injunctive relief. University of Texas v. Cameniscdbl U. S. 390, 395 (1981). Additionally,
where a prisoner seeks an Order enjoining prison offjdiaés Court must avoid “intrud[ing]
significantly into the prerogative of state official&lover v. Johnson855 F. 2d 277, 284 {6

Cir. 1988).



[I.
ANALYSIS

While the specific relief in the pendingotionis unclear, it is obvious Mr. Vick is not
seeking maintenance of the status quo pending trial. Indteagppears task the Court to order
the Defendants to address the alleged understaffing and undertraining and enswreshisoac
basic diabetes care in coordination with regular meal times and monitormg) lwbod glucose
levels. Docket No. 49, p. 6. As a resulis motion falls into the category of “particularly
disfavored” requests for injunctive rdlisubject to heightened scrutiny by the CoB«thrier v.
University of Coloradp427 F. 3d 1253, 1259 ({ir. 2005).

The Plaintiffs Complaint asserts claims related to his incarceration at the
Trousdale/Turner Correctional Facility (“TTCC”) and South Central Cboeal Facility
(“SCCF”). As an initial matter, Vick does not request a temporary restepinrder or
preliminaryinjunction with respet to his incarceration at TCC. Docket No. 49In any event,
becaise he is no longer incarceratitbre such claims would be moot as he is no longer in
danger of suffering any injury at that facilifgroctor v. Applegate661 F. Supp 2d, 743, 762 (E.
D. Mich. 2009). Therefore, the Court will consider his request for relief relaivenis
incarceration at SCCF under the fdactor test prescribed by the Sixth Circlueary, 228 F. 3d
at 736.

1. Likelihood of Successonthe Merits

A. Deliberate Indifference by SupervisoryEmployees

While Mr. Vick’s motion and supporting documentation do not explicitly state so, it
appears his argument that he is k&l succeed on the merits of his claim in tbathe has been
denied adequate medical care and acceshetccourts. See Docket No. 49. With respect to

Defendants Dodd, Hinger, Leibach, Lindamood, Peeler, Pitman and Wardlow, the Defendants



argue that Vick cannot hold them liable for failing to oversee or monitor Cere &nployees
or prioritizing a policy of costs savings over medical care for inmateskdddNo. 52, p. 5. T
undersigned agrees.

Vick has failed to provide any evidence or argument showing that these Defendants
personally encourageor participated in restricting access to medical treatment and food services
to inmates like hirself with diabeteslet alone tle existence of any policy or custom at SCCF
that Core Civits profits take priority over medical care for inmateather, the evidence before
the Court is that SCCF is fully staffed and its personnel are trained to identidyas in need of
medical careand provi@ them with medical assistanceddareatment as required. Docket No.

56, 1 6. For these reasons, Vick has failed to demonstrate a likelihood of success oritshet mer
this junctureregardingon his Eighth Amendment claims against DefendantddDélininger
Leibach, Lindamood, Peeler, Pitman and Wardlow.

B. Deliberate indifference to Vick's medical needs

To establish a likelihood of success on the merits, Vick must show that the Defendants
acted with “deliberate indifference to a substantial risk of serious htimges v. Butler591 F
3d 474, 480 (8 Cir. 2010). Deliberate indifference cannot be based on negligence, inadvertence,
or good faith effortsRiley v. Vadlamudi680 F. 3d 617, 624 {6Cir. 2012). Toprevail Vick
must establish both a subjective and objeatiemponentWilson v. Seiter501 U. S. 294, 298
(1991). The objective componentrequires Plaintiff to establisha medical need that is
“sufficiently serious.”Blackmore v. KalamazoodDnty, 390 F. 3d 890, 895 {6Cir. 2004). The
subjective component requires proof that prison officials must “know of and disregard a
excessive risk to inmate health and safeBatmerv. Brennan 511 U. S. aB25, 837(U. S.

1994).



Differences of opinion between an inmate and prison medical staff about whaltesst
appropriate medical care rarely support a claim for deliberate indifference and ape
reluctant to second guess medical judgments of prison medical offidlaitlake v. Luca$37
F. 2d 857, 860, n. 5. {6Cir. 1976). Where there has been treatment received, the prisoner must
show that the treatment was so inadequate as tordnb@wno treatment at alllspaugh v.
McConnel] 643 F. 3d 162, 169 {6Cir. 2011).

The Defendants contend thdick’s allegations pertain to access to medical treatment
and the quality of that treatment. Docket No. 52, p. 8. They argue that Vick'slegations
establish that he had access to medical care and any disagreement regarding the thature or
quality of treatment he received does not raise constitutional claina.pp. 9-11.

The allegations in Vick’'sComplaint as well as his motion for injunctive relief suggest
that he has received at least some medical Eareexample, he attached various medical passes
to his Complaint. Docket No. 1, p. 151. Additionally, he discussed recansoagjn and blood
glucose testing in his motion for injunctive relief. Docket No. 49, 124. The evidence submitted
by Defendants demonstrates that he was continuously evaarateeated for diabetes upon his
arrival at SCCF and that medical providers have continued to administer insulin and provide
blood glucose testg on a regular basis to treat his condition. Docket No. 52, {4f. There is
no evidence now or in the record to support Vick’s claim that he needs greater acnessctl
care other than his opinion that the amount of care he is receiving is inadequate sj¢ith t@
Vick's quality of care treatment claimthey are based on nothing more than his disagreement
with the treatment he receivethis disagreement is insufficient to warrant reldierefore, Mr
Vick has failed to demonstrate a likelihood of success on the merits of hisAfigindment

claims that he was treated with deliberate indifference at this juncture.



C. Alleged Denial of Access to Courts

Mr. Vick contends that the Defendants have withheld his legal mailatiected his
ability to access the Courts by storing privileged mail in the law library makingcitesaible
during “lock downs”and other times access is required by TDOC policy. Docket No. 4919 28
29.

As the Defendants point out however, following initial screening, it does notraja¢a
Mr. Vick has asserted any claims regarding access to the Courts at BG¢kEL No. 1, 129
30, 36; Docket No. 7, p. 4®&s Vick's only curren claims regarding denial of access to the
Courts relate to employees BICC, those individuals cannot be held liable on any allegations
that he was denied access to the courts while at SIE@Kther appears that based upon the
filings Mr. Vick has made in this lawsuit thatyacomplaints he has regarding storage of his
legal materials and access therdétave not impeded his ability to pursue this litigation, file
pleadings or otherwise seek relief. Thus, he has failed to demonstrate a strbingotikef
success othe merits that he wikufferirreparableinjury absent injunctiveelief and therefore
Plaintiff's claims in this regard fail at this juncture.

2. Irreparable Harm

While Mr. Vick contends that his “life is in imminent danger and will suffer immediate
and irreparable physical injury or loss of movant’s life and/or limb(s) shouldgtraireng order
not be granted,those allegations amsipported by nothing more in the record.

To obtain relief, the Court must consider whether there is the tifresgparable harm to
Plaintiff. Cooper v. Honeywell, Int’l, Inc884 F. 3d 612, 615 YBCir. 2018). Harm is usually
considered irreparable when there is no adequate remedy of tHeeawe.g. Deerfield Medical

Center v. Deerfield Beacl661 F. 2d 328, 338 {(5Cir. 1981).The harm alleged must be “actual



and imminent,” not “speculative amsubstantiated.Abney v. Amgen, Inc443 F. 3d 540, 552

(6™ Cir. 2006). In determining the nature of the harm imposed, the courts evaluatethoes f

“(1) the substantiality of in the injury allede(2) the likelihood of its occurrence; (3) the
adequacy bthe proof provided.Rouse v. Carus®007 WL 909583 at *4 (E. D. Mich. March 3,
2007)(citingOhio Ex Rel. Celebrezze v. Nuclear Regulatory Commissgd2 F. 2d 288, 290

(6™ Cir. 1987)).

As noted above, apart from stating that he will esuffreparable harm, Mr. Vick has
offered no evidence supporting that contention. While his complaint and the instant miation of
general descriptions of his condition, they do not offer evidence to suggest thdl &affes
specific, immediate, and @parable harm if he does not obtain injunctive relief. The idea or
possibility of harm is not enough to support an injunction. While Mr. Vick suffers from a
medical condition for which it is reasonable to be concerned about future harm, that concern
alonewith nothing moreespecially in light of his own allegations indicating that Defendants are
aware of his condition and providing him monitoring and treatment is insufficient to support a
injunction. Vick has not established that irreparable injury valult if he does not obtain
injunctive relief.

3. Harm to Others and the Public

In addition to the previouslgiscussedconsiderations, the Court must also determine
whether issuance of the injunction “would cause substantial harm to others,” and fwthethe
public interest would be served by granting injunctigkef.” Cooper 884 F. 3d at 615. Vick
does notairgue theséactorsin anyway. The Defendants contend that these factors weigh against
injunctive relief. Docket No. 52, pp. 13. They contend that the interest of the public and

others are not servdxy judicial interference by the ddag-day operations of prisonkl.



The interest of identifiable third partieand the publiaveigh against the issuance of the
requested injunction. While it is of course true that protection and enforcenmaristitutional
rights promotes the public interest is well-establishedaw that Courts are reluctant to be
involved in theday{o-day management of prisonSandin v. Conneb15 U. S. 472, 482 (1995).
Thus, the public interest effective prison admistration weighs against injunctive relief absent
a sufficient showing of constitutional harm. Because Mr. Vick has not made such agliosvi
Court should nbweigh into such areas. Therefore, this factor weighs against issuance of the
injunction.

[I.
CONCLUSION

The factors the Court must consider in deciding whether to order injunctive rélief al
weigh against granting Mr. Vick’s Motiormherefore andfor the reasons set forth herein, the
undersignedrecommends that Vick’Sotion for an Pleminarysic) Injunction and a Temporary
Restraining Order (Docket No. 49) be DENIED.

Under Rule 72(b) of the Federal Rules of Civil Procedure, any party has fourteen (14)
days from receipt of this Report and Recommendation in which to file any woltjeations to
this Recommendation with the District Court. Any party opposing said objedaikhave
fourteen (14) days from receipt of any objections filed in this Report in whiclilet any
response to said objections. Failure to file specific objections within fourteedg{sl pf receipt
of this Report and Recommendation can constitute a waiver of further appealsof thi
RecommendationThomas v. Arn474 U.S. 140, 106 S.Ct. 466, 88 L.Ed. 2d 435 (19&3)g

denied 474 U.S. 1111 (1986).
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JEFFERY S. FRENSLEY
U. S. Magistrate Judge



