Bosheers et al v. Transco Logistics Co. et al Doc. 38

UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
COLUMBIADIVISION

WESLEY BOSHEERS AND
JAMIE BOSHEERS
Plaintiffs

CaseNo: 1:18-cv-00023
Judge Campbell/Frendey

V.

TRANSCO LOGISTICSCO. AND
CHARLESRODRIGUEZ
Defendants.

N N N N N N N N N

REPORT AND RECOMMENDATION

Pending before the Court is a Motion tail&t the Answer of Transco Logistics Co.
(“Transco”) and for default judgment filed by theaiitiffs in this matter. Docket No. 36. They
have also filed a supporting memorandum of IBcket No. 37. Transco has not responded to
the Motion. For the reasons stated herein, thieergigned recommends thddfault judgment be
entered against Defendant Transco and that theoWdi Strike the Answer be DENIED, as moot.

RELEVANT FACTS

This is a personal injury action brought byiRtiffs against the Defendants arising out of
an automobile accident that occurred on February 6, 2017. Docket No. 1-2. The action was
originally filed in state court and removedttos Court by Transco. Docket No. 1. Transco was
represented by counsel and dilan Answer to the Complaint on April 20, 2018. Docket No. 11.
On April 18, 2019, counsel for Transco filedvition to Withdraw. Docket No. 27. The Court
granted the motion and advised Transco, becauseaitorporate entity, it may not proceed pro
se. Docket No. 28. The Court ordered Transco tairrenew counsel and t&m an appearance in
this action within 60 days of thetey of the Order. The Court warned Transco that failure to retain

counsel “will be grounds for entry of defaultd. No attorney entered an appearance for Transco
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by the Court’s deadlines or in tBanonths after tt deadline.

On November 15, 2019, Plaintiffs filed a motiorstrike Transco’s Aswer and for default
judgment as the sanction for failing to comply with this court’s order regarding obtaining new
counsel. Docket No. 36. Transco did not respond to the Motion. To this date, no attorney has
entered an appearance for Transco indhtgn since prior counsel was relieved.

LAW AND ANALYSIS

It is well settled law that a corporation ynappear in federalourt only through licensed
counsel and not through the prorspresentation of some indikial officer of the corporation.
NLRB v. Consolidated Food Services, 1184.,Fed. Appx. 13, 14, n. 1./{&€ir. 2003).

Rule 37 of the Federal Rules of Civil Procedure gives courts the authority to impose
sanctions when parties fail to cooperate wittoart order, including discovery orders and other
orders under Rule 26(f), 35, or 37(a). Spealfy, Rule 37(b)(2)(A)i) provides that these
sanctions may include “renderirgdefault judgment against tliksobedient party.” Such an
action is a severe sanction, amtdle Court of Appeals for the @h Circuit has stated that
“[d]ismissal of an action for failure to cooperatediscovery is a sanction ¢dst resort. . . . ”
Regional Refuse Sys., Inc. v. Inland Reclamation&2&. F.2d 150, 153 (6th ICi1988) (internal
citation omitted). The Supreme Court has jistdithese harsh sanctions by acknowledging their
value as both a specific and general deterrent:

[A]s in other areas of the law, the most severe in the spectrum of
sanctions provided by statute or rolest be available to the district
court in appropriate cases, noterely to penalize those whose
conduct may be deemed to warrant such a sanction, but to deter
those who might be tempted to sw@nduct in the absence of such

a deterrent.

National Hockey League v. Metropolitan Hockey Club,, 1427 U.S. 639, 643, 96 S. Ct. 2778

(1976).



The Sixth Circuit has articuied four factors that should lsensidered when evaluating a
motion for default judgment under Rule 37: (@hether the party’s failure to cooperate in
discovery is due to willfulness, bad faith, or fa(®2) whether the adversary was prejudiced by the
dismissed party’s failure to cooperate in disnyy (3) whether the disissed party was warned
that failure to cooperate could lead to dismisaad (4) whether less dramatic sanctions were
imposed or considered before dismissal was ordeRegional Refuse842 F.2d at 155.

“Although no one factor is dispibise, dismissal iproper if the recordemonstrates delay
or contumacious conduct.'United States v. Reye307 F.3d 451, 458 (6th Cir. 2002). Such
conduct is that which is “perverse in resigtauthority” and “stbbornly disobedient.’Schafer v.
City of Defiance Police Dep’629 F.3d 731, 737 (6th Cir. 2008)yotingWebster’'s Third New
International Dictionary 497 (1986).

In this case, the first and third factorsllfiness and prior notice, strongly support default
judgment as a sanction for Transcobntinued failure to retairoansel. Transco retained counsel
who actually removed the case to this court and who continued to actively litigate this action for
over a year from March 19, 2018 through filing the Motion to Withdraw on April 18, 2019. In
granting the Motion to Withdrawthe Court allowed Transco @fays to obtain new counsel.
Docket No. 28. Apart from not obtang counsel within the timdlawed by the Court, Transco
has failed to obtain counsel in the more thano@itins after the deadlinetablished by the Court.
Likewise, Transco has failed tospgond to Plaintiffs’ Motion to Stke or otherwise participate in
this litigation. This Court expressly warned Tsaa that failure to retain counsel in the time
permitted, “will be grounds for an entry of default.” Docket No. 28.

The second and fourth factors also suppofaule judgment as a Bsation in this case.

Transco'’s failure to retain counsel caused Pl#ntd waste time, monegnd effort for filing the



Motion to Strike and supporting memorandum. Further, this failure has necessarily impacted the
ability of Plaintiffs to conduct discovery in tkase and comply with the Court’s scheduling orders

for the orderly progression of this matter. Astfwe fourth factor, Transts complete failure over

such an extended periodtohe despite being previously warned of the consequearidtssfailure
suggests no lesser sanction would be appropriatesinabe. Transco’s complete failure to comply
with this Court’s orderr participate in thiditigation likewise suggesthat no other potential
sanction is likely to indee Transco’s compliance with this Court’s orders.

Considering all four factors, entry of dafajudgment against Transco’s on Plaintiffs’
claims is appropriate. In light of the recommendation that the Court enter a default judgment
against Transco, the undersignecoramends that Plaintiffs’ Main to Strike Transco’s Answer
be DENIED as moot.

Under Rule 72(b) of the Federal Rules of CRfibcedure, any party fdourteen (14) days
from receipt of this Report and Recommendatiomvitich to file any written objections to this
Recommendation with the District Court. Any party opposing said objections shall have fourteen
(14) days from receipt of any obfems filed in this Report in whitto file any response to said
objections. Failure to file specific objections viitliourteen (14) days akceipt of this Report
and Recommendation can constitute a wadidurther appeal of this Recommendati®homas

v. Arn,474 U.S. 140, 106 S. Ct. 466, 88 L. Ed. 2d 435 (1988)g denied474 U.S. 1111 (1986).
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JEFFERY S. FRENSLEY
United States M agistrate Judge




