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INTHE UNITED STATESDISTRICT COURT FOR THE
MIDDLE DISTRICT OF TENNESSEE
COLUMBIA DIVISION

KAREN MCNEIL, et al.,
Plaintiffs,
V. NO. 1:18-cv-00033

COMMUNITY PROBATION
SERVICES,LLC, et al.,

JUDGE CAMPBELL
MAGISTRATE JUDGE FRENSLEY

N N N N N N N N N N

Defendants.

MEMORANDUM

l. Introduction
Pending before the Court Eaintiffs’ Motion for Preliminary InjunctionDoc. No. 51).
Through the Motion, Plaintiffs seek preliminary injunctive relief on Count 15 of Areended
Complaint (Doc. No. 41). In that Count, Plaintiff Indya Hilfort, on behalf of hewmadf others
similarly situated, allegeDefendants Giles County and Sheriff Kyle Helt@the “County
Defendants”yiolatetheFourteenth Amendmebly detainingndigent individuals who are unable
to pay the secured bail amoyprie-pre-printed on violationof-probation arrest warrantsThe

Motion requests a classwide preliminary injunction on Count 15 enjoining:

1 Count 15 specifically alleges:

560. The Fourteenth Amendment’s Due Process and Equal Protection clauses have
long prohibited keeping a person in jail because of the person’s inability to make a
monetary payment.

561. Defendants have a policy and practice of violating probationers’ substantive
right against wealtibased detention by enforcing secured finanamald@ions of
release that are pminted on violatiorof-probation arrest warrants and that are
determined without an inquiry into or findings concerning ability to pay, without
any predeprivation process, assessment of alternatives to detention, ingoiry
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Defendant Giles County, the Sheriff, and their officers, agents, employees,
servants, attorneys, and all persons in active concert or participation with cmem fr
enforcing against anperson on misdemeanor probation in Giles County any
secured financial condition of release on a violation of probation warrant
determined without an inquiry and findings concerning ability to pay, consmlera

of alternatives, or a finding by an apprape judicial officer that preevocation
detention is necessary to meet a compelling government interest.

(Doc. No. 51)
The Court held a hearing on the Motion on January 31, 2019, where the parties to the
Motion® submitted exhibits and argued their respective positions. The parties fileStioitated

Facts (Doc. Nos. 212, 213) for purposes of the Motion shortly before the hearing.

whether the Plaintiffs pose a danger to the community or a risk of flight, or any
findings regarding the need for detention in light of any particular government
interest. Because the monetary amounts are predetermined without referbece to t
persors ability to pay, they operate to detain only those indigent misdemeanor
probationer arrestees who cannot afford them, but without any findings that pre
revocation, wealtlbased detention is necessary to meet a compelling government
interest. If the Plaitiff could pay the monetary amount, she would be released
immediately.

562. These violatiowof-probation warrants are routinely issued for the arrest of
indigent misdemeanor probationers who, like Named Plaintiff Indya Hilfaet, ar
supervised on probatiamly because they cannot afford to pay in full their court
costs and probation fees.

(Doc. No. 41, at 116-17).

2 The Courenterech temporary restraining order early in the litigation, which the partieschgree
to extend pending a ruling on the preliminary injunction motion. (Doc. Nos. 45, 50).

3 For purposes of the preliminary injunctimotion on Count 15he “parties” are the Plaintiffs
andthe CountyDefendantsOther Counts of the Amended Complaint name as defendants, in
addition tothe County Defendantstwo private probation companies and certain individual
employees of those companieBefore thepreliminary injunction hearing, the Court ruled that
these private defendanshould not participatein the hearing, except by proposinderant
guestions for witnesses. (Doc. No. 197). No witnesses were called at the hleatithe Court
permittedcounsel for theprivate defendant® present argument on several points during the
hearing.Also, the County Defendants have incorporated the arguments made in the briefs of the
private defendants. (Doc. No. 112, at 1, n 2).



Il. Stipulated Facts

A. Named Plaintiff Indya Hilfort

1. Named Plaintiff Indya Hilfort is a 2yearold mother of four children under age 10. She
lives with her mother and children outside of Pulaski, Tennessee.

2. She completed a GED, obtained her Certified Nursing Assistant certifiGtmmnorks
currently as a cashier atgas station and makes roughly $250 to $500 per week.

3. Ms. Hilfort struggles to provide basic necessitidike food, clothing, and electricity
for herself, her mother, and her children. Her electricity has been shuvefalsemes in the last
six months due to her inability to pay the bill.

4. Ms. Hilfort was convicted of a misdemeanor offense in Giles County GeneralrfSsess
Court on December 8, 2016 and sentenced to 11 months and 29 days in jail. She was required to
serve 10 days in jail. The remaining jail sentence was suspended fornaonfliand 29-day
term on probation, beginning December 8, 2016. She was subsequently convicted of a
misdemeanor offense in Giles County Circuit Court on September 25, 2017 and semtericed t
months and 29 days in jail, which was suspended for an 11-raodtP9-day term on probation.

5. For both offenses, Ms. Hilfort was placed on supervised probation with Defendant
Community Probation Services, LLC (“CPS”).

6. On July 9, 2018, Ms. Hilfort was arrested pursuant to a warrant issued in Lawrence
County for an incident that allegedly occurred in July 2017. She was released from afigiody

arrest because she borrowed money to pay a discountednugee of $300 to a commercial

4 The Court omits the footnote citations to the record contained in the parties’tijnizt&d
Facts (Doc. No. 212).



bondsman. She agreed to pay the money back and promised to pay the bondsman afother $30
when she received a paycheck. After her release, Ms. Hilfort pawned hélecandiused money
from her next paycheck to pay the bondsman $300, but she still owes most of the rest of the money
she borrowed.

7. As required by her terms of probation, Ms. Hilfort informed a CPS probation officer
about the Lawrence County arrest the next day, on July 10, 2018.

8. On July 11, 2018, Ms. Hilfort learned that a violatajfprobation arrest warrant had
been issued in Giles County with a $2,500 bond amouittasna result of the Lawrence County
arrest.

9. No one had asked Ms. Hilfort if she could afford $2,500.

10. At all times the arrest warrant was active, Ms. Hilfort could not affordy&p®00,
or even the $287.50 nonrefundable fee (ten percent of the bond, plus an additional $37.50 fee),
which is what a commercial bonding company would have charged her, to be released.

11. Ms. Hilfort states that at all relevant times for this claim her incombeg®asinsufficient
to pay the secured financial condition of release.

12. If Ms. Hilfort is unable to pay a secured bond amount required for release, she will be kep
in jail until, at the earliest, the Thursday after she is arrested, when $hee waken to court for a
violation-of-probation hearing.

13 If arrested on a violatieof-probation warrant requiring her to pay $2,500 for her freedom

and unable to pay bond, Ms. Hilfort will be separated from her children and will missagtigr job.

B. Misdemeanor Violatiomwf-Probation Warrants in Giles County
14. The General Sessions and Circuit Court judges issue misdemeanor VOPswarrant

alleging violations of probation



15. Warrants alleging violations of misdemeanor probation in Giles County either (1
designate a secured financial condition that the arrestee must pay in ordezléaded from jail
(i.e., an amount of “money bail”); or state (2) “hold,” meaning that the person will notdrave
opportunity to pay money bail to be released, and she will be detained until, at tst,deefirst
court appearance; (3) “ROR,” which is an abbreviation for “release on recogriizaadceeans
that the person who is arrested must be released immediately after booking on thencibradit
the person promises to appear in court; or (4) “cite,” meaning that the person whalgebed
the warrant cannot be arrested and instead must be informed of a court date sed felleaving
an encounter with law enforcement.

16. There are five judges in Giles County from the 22nd Judicial DistricGameral
Sessions Court who determine conditions of release on misdemeanor \Hofgtia@iation
warrants. Judge Robert Richardson determines conditions of release for all péoske w
misdemeanor cases are being heard in General Sessions Court. Four Circuifudges
determine conditions of release for all people whose misdemeanor cases are &ssRjreeit
Court

17. If issued by Circuit Court, warrants solely for nonpayment may authorezt and, in
three instances in 2018, required a secured money bail amount to be paid as a condigaseof r
following arrest

18. There is no evidence in the record for this motion [sic] of General Sessions
misdemeanor violatieof-probation warrants issued solely for nonpayment issued in 2018 that

require gcured money bail as a condition of release.



19. VOP arrest warrants that allege violatiotiser than, or in addition to, nonpayment
may designate a secured financial condition that the arrestee must pay io belezleased from

jail (i.e., an amounof “money bail”).

C. Secured Money Bail May Be Required as a Condition of Release Followesg} for
Allegedly Violating Misdemeanor Probation

20. The money bail amounts designated on violatieprobation arrest warrants are
determined prior to arrest, and without an opportunity for the probationer to be hearceat pres
evidence regarding ability to pay or conditions of release. The probationempiesent when the
bond amounts are determined.

21. Sometimes the judicial officer reviews materials and financial informateilabhe in
the probationer’s case file and considers that information when determimdijicns of release.

The judge does not make factual findings concerning the person’s ability to pay, thatpexrfe
detention, or the adequacy of alternative conditions of release.

22. When asked, “When setting a bond, do you make an inquiry into the petitioner’s ability
to pay that bond?” Judge Richardson responded, “No.” (Richardson Dep-30)1\8/hen asked,

“So how are you assessing at this point, when a violation of probation warrant is oughgrwhet
that persoiis indigent or not?” Judge Richardson responded, “Well, ajamot in a position to
make that [assessment] at that time.” (Richardson Dep. 49:13-17.)

23. When asked, “[W]hen you decide to set a money bond, do you make an inquiry into
the probationer’s ability to pay bond?” . . . Judge Parkes responded, “Ifjyestion is do | ask
the probation #do | somehow ask the probationer, ‘Are you going to be able to make this bond,’

the answer is no.” (Parkes Dep. 46:1-15.)



24. Conditions of release, including money bond amounts, cannot be altered by anyone
other than a General Sessions or Circuit Court Judge.

D. People Arrested for Allegedly Violating Misdemeanor Probation Who Do Not Pa

SecuredMoney Bail Amounts

25. Individuals who are able to pay money bail will be informed of a date éagajpcourt
for arraignment by the Sheriffs’ deputies and released from custody. Those whoaféomdatio
pay money bail are kept in jail while they wait for a court date to be set liyatheral Sessions
Court or Circuit Court

26. General Sessions Court Judge Richardson conducts arraignment proceedings by vid
on Mondays, Tuesdays, Wednesdays, and Fridays for recently arrested rarsatgpnebationers
whose cases were filed in General Sessions Court

27. During the arraignment proceeding, the General Sessions judge asks \hegibesdn
can afford the bond amount listed on the arrest warrant. If she cannot, the judge appoimnts a publ
defender and, because counsel has been appointed, refuses to consider reducing the monetar
payment required for lease or releasing the person on her recognizance at the arraignment. There
is no opportunity during General Sessions arraignment for the person to obtain a botidnreduc
or seek alternative conditions of release, and counsel is not present at the amaigie Judge
does not make any factual findings about the necessity of detention or the gadligcnatives
in light of any compelling government interest

28. Individuals with cases in General Sessions Court who cannot pay money bail will
typicaly be scheduled for a probation-revocation hearing within 10 to 14 days of arraignment.

29. Circuit Court arraignments occur by video, with the arrestee located inlthijai

the judge is physically located elsewhere, once a month.



30. No attorney is assigned to an individual prior to arraignment. The public defender is
present in the jail, but does not meet with misdemeanor VOP arrestees (or argrattees)
until after the arraignment proceedings conclude

31. Anindividual arrested on a Qitit Court misdemeanor violatienf-probation warrant
who cannot pay money bail will be detained between the time of arrest amgh@eai—which
could be up to 30 days—without seeing a judge

32. As a matter of practice, with respect to misdemeanor ra&sneral Sessions Court,
public defenders do not visit their clients prior to the revocation hearing, an@srde not know
who represents them—and therefore do not know whom to contact. With respect to misdemeanor
cases in Circuit Court, arrestees ot have a public defender assigned to represent them until
afterthe jailhouse arraignment proceeding, which proceeding occurs up to 30 dagsrefte~or
all people detained in the jail, phone calls to lawyers cost money. If an aiigeatde toobtain
paper, envelopes, and stamps, she can mail a letter, subject to the postal getixieeyspractices
and timing.

33. If an arrestee whose case is assigned to Circuit Court wishek tolsmed reduction,
she will typically have to wait untihie next date that Circuit Court is scheduled to be in session,
which is usually about two weeks after arraignment, for the motion to be heard.

34. Circuit Court is in session three days per month, but the sessions are not evedly space
throughout the month: two of the three monthly sessions are typically on consecutive days.

35. The first incourt proceeding for General Sessions arrestees occurs 10 to 14 days after

arrest, and for Circuit Court arrestees, 30 days or more after arrest.



E. The Sheriff Enforces Secured Money Bail Amounts Required for ReledseiRgl
ArrestPursuant to a Misdemeanor VOP Warrant

36. The Sheriff enforces every money bail amount designated on any VOP warrant
including VOP warrants issued solely for nonpayment.

37. The Sheriff does not know whether money bail amounts are set according to any
inquiries or factual findings made by a judicial officer concerning abiitgay or the need for
detention.

38. The Sheriff enforces the money bail amounts designated on VOP warrants even though
the condition of release is unaccompanied by a record showing that a judicel pfovided an
inquiry and findings regarding the arrestee’s ability to pay and the neddtéattion.

39. When a person is arrestada VOP warrant, she typically learns the money bail amount
required for release after she is served with the warrant.

40. If the person can access enough money to pay the money bail amount designated on
her VOP warrant, or the premium required by a commercial bail bondsman héhigf’S
department will release her immediately upon payment.

41. If the arrestee cannot access enough money to pay the money bail amountedesignat
on the warrant, the Sheriff's department will detain her in jail until tleziffls deputies transport

her to court for her revocation hearing.

F. The First Court Appearance

42. Individuals confined in Giles County Jail due to their inability to pay secured money
bail are brought to court to adjudicate the allegations. Pedpleare still detained at this hearing
often plead guilty to the alleged misdemeanor probation violations.

43. If they are not sentenced at that appearance, they will be brought back tal jail a

detained until they pay the monetary amount required fease or the case is resolved.
9



44. Although a judge might consider a bereduction motion at a Thursday revocation
hearing, he will not make an inquiry into ability to pay or findings concerning atalipay or the
need for detention. The bond hearinlike all proceedings in General Sessions Gewvill not
be on the record.

45. Secured money bail amounts that are required as conditions of release attenarre
misdemeanor VOP warrants operate to jail indigent individuals who cannot afford thepay t

predetermined sum of money.

G. Crystal Webb’s Experiences

46. Crystal Webb was arrested on April 23, 2018 pursuant to a vietHtimmbation
warrant issued by the Giles County General Sessions Court and requiring her to pay a $2,500
secured finanail condition of release. At the time, Ms. Webb was unemployed and relied on
limited government benefits. She also shared some income and expenses with haisabigt
son. Ms. Webb’s declaration states: “While on probation, | have been renting atradnerad’s
house for about $350 per month. Sometimes he asks me to pitch in for utilities, and | have paid as
much as $200 per month, though | often cannot afford to pay anything. At times, our agater h
been cut off because we couldn’t afford to pay waer bill. Without much money, | have
struggled to afford both food and a place to live. In the past year, | have sometimesggbad to
without food for up to four days because | had no money and have had to rely on friends to feed
me. | often can’t affortb buy shampoo, toothpaste, clothing, and other basic items | need for basic
life.” Because she could not afford $2,500 or the few hundred dollars a commercial bonding
company would have charged her, she remained in jail for ten days after adréstff@e she

appeared in court for a revocation hearing.

10



H. Facts Relating to the Number of Misdemeanor VOP Warrants Issued Belamaery
And August 2018

47. The Sheriff enforces secured money bail on well over one hundred misdemeanor
violation-of-probation warrants every year.

48. For example, between January and August 2018, the sheriff executed apprgximatel
281 warrants for alleged violations of probation.

49.The Sheriff enforced secured financial conditions of release on appaiety 130 VOP
arrest warrants.

50. Between January 1, 2018 and July 19, 2018, 13 people were detained in the Giles
County jail for longer than 24 hours because they did not pay money bail required for release
following arrest pursuant to a misdemeaniotation-of-probation warrant.

51. As of September 14, 2018, there were at least 14 outstanding viad&jpoabation

warrants with money bail on them.

[ll. Analysis

In determining whether to issugeeliminary injunctiorpursuant to Rule 65 of tleederal
Rules of Civil Procedure, the Court is to consider: (1) the plaintiff’s likelihood aesscon the
merits; (2) whether the plaintiff may suffer irreparable harm absent thectign; (3) whether
granting the injunction will cause substantial harm to others; and (4) the iofghetinjunction
on the public interesBee, e.g., Doe v. Univ. of Cincinn&v?2 F.3d 393, 399 (6th Cir. 2017).

Plaintiffs arguethey haveshown a likelihood of success on the meritdhar claim that
detaining indigent misdemeanor probation arrestees based on a secured bail mmosgdin

the absence of the arrestemd without an inquiry into the ability to pay, consideration of

11



alternativesand a findinghat detention is necessary violates the equal proteatid due process
guarantees of the Fourteenth Amendment.
In a series of cases, the federal courts have addressed the equal protectien@mndess
implications of the detention of indigent individuals based solely on their indigen\dlliams
v. lllinois, 399 U.S. 235, 90 S. Ct. 2018, 26Hd. 2d 586 (1970), the Supreme Court held that a
statute requiring a defendant to remain in jail to “work off” fines and court costs wa
unconstitutional under the Equal Protection Clause:
We concludethat when the aggregate imprisonment exceeds the maximum
period fixed by the statute and results directly from an involuntary nonpayment of

a fine or court costs we are confronted with an impermissible discrionntitat
rests on ability to pay . . .

* % %

... [The State] may not then subject a certain class of convicted defendants to a
period of imprisonment beyond the statutory maximum solely by reason of their
indigency.

399 U.S. at 24@41, 242. Similarly, in Tate v. Short401 U.S. 395, 91 &t. 668, 28 LEd. 2d

130 (1971), the Court relied on tWélliamsanalysis under the Equal Protection Claas&riking

down a state statute and municipal ordinatitat permitéd incarceration to “work off” traffic

fines: “[T] he Constitution prohibits the State from imposing a fine as a sentence and then

automatically converting it into a jail term solely because the defendant is indiggrcannot

forthwith pay the fine in full” 401 U.S. at 398 (quotinilorris v. Schoonfield399 U.S. 508, 509,

90 S Ct. 2232, 26 LEd.2d 773 (1970)). The Court pointed out that imprisonment did not further

any penal objective of the State because the indigent defendant canthet fo@gswhile in prison,

and the State is saddled with the cost of feeding and housing the defendant for the period of

imprisonment.ld. On the other hand, the Court explained, therealieznatives thaserve the

State’s interest in enforcing payment of fines, sucbadlectionof finesin installmentsld. See

12



alsoFrazier v. Jordan457 F.2d 726 (8Cir. 1972) boldingthat “default imprisonment” for those
unable to pay fines for violation of noise ordinance created a suspect clasd bgfimealth that
was not supporteby a compelling state interest.)

In Bearden v. Georgia461 U.S. 660, 103 SCt. 2064, 76 LEd. 2d 221 (1983)the
Supreme Court addressed a challenge toatitematic revocation of an indigent defendant’s
probation for failure to pay a fine and restituti®eviewing the analysis iWilliams, Tateand
other cases, the Court explained that “[dJue process and equal protection principlegeconve
the Court’s analysis in these cases.” 461 U.S. at 665. Noting the parties’ vigorousrasgasrie
whether the strict scrutiny or rational basis standard applied to the equatipnotgestion, the
Court suggested the issue could not be divorced from due procdgsist

There is no doubt that the State has treated the petitioner differently frosoa péro

did not fail to pay the imposed fine and therefore did not violate probation. To determine
whether this differential treatment violates the Equal ProtedGf@use, one must
determine whether, and under what circumstances, a defendant's indigenhatahes
considered in the decision whether to revoke probation. This is substantialkyr gomil
asking directly the due process question of whether and wieefuitdamentallyunfair

or arbitrary for the State to revoke probation when an indigent is unable to pay the fine.
Whether analyzed in terms of equal protection or due process, the issue cannot be
resolved by resort to easy slogans or pigeonhole analysis, but rather requiefsila ca
inquiry into such factors as ‘the nature of the individual interest affected, tiet ¢x

which it is affected, the rationality of the connection between legislative means a
purpose, [and] the existence of alternative means for effectuating the purpose
Williams v. lllinois, supra399 U.S., at 260, 90 S. Ct., at 2031 (Harlan, J., concurring).

461 U.S.at666-67 (footnotes omitted).
In applying that analysis, the Court concluded it was fundamentally upfagvboke
probation automatically without inquiring into the reasons for the failure to pay
We hold, therefore, that in revocation proceedings for failure to pay a fine or
restitution, a sentencing court must inquire into the reasons for the failure 16 pay
the probationer willfully refused to pay or failed to make sufficient bona fidea®
legally to acquire the resources to pay, the court may revoke probation artseent

the defendant to imprisonment within the authorized range of its sentencing
authority. If the probationer could not pay despite sufficient bona fide efforts to

13



acquire tle resources to do so, the court must consider alternate measures of

punishment other than imprisonment. Only if alternate measures are not adequate

to meet the State's interests in punishment and deterrence may the court imprison a

probationer who has madifficient bona fide efforts to pay. To do otherwise

would deprive the probationer of his conditional freedom simply because, through

no fault of his own, he cannot pay the fine. Such a deprivation would be contrary

to the fundamental fairness required by the Fourteenth Amendment.

Id. at 672-73 (footnote omitted).

Theissue presented here, involving indigent defendants and the imposisecunéd bail
for pretrial releasehas not been considered by the Supreme Court, but has been the subject of
numerous lower court decisiona.Rugh v. Rainwate§72 F.2d 1053 (5Cir. 1978), theplaintiffs
challenged, among other things, the pretrial detention of indigent defenddfitwida solely
because they were urla to postail as a condition of release. While the case was pending, the
Supreme Court of Florida promulgated a new figeng six forms of release, one of which
contemplated the execution of a bail bond with sureties or the deposihan diasl thereof. 572
F.2d at 1055. The plaintiffs argued the new rule was deficient in the case of inthgeatse it
did not require a presumption against money bail and a presumption for the other enumerated
forms of releasdd., at 1056.

In rejectingthe plaintiffs’ argument, the Fifth Circuéicknowledged, based &Milliams
andTate that “imprisonment solely because of indigent status is invidious discrionretd not
constitutionally permissible.ld. at 1056. Applyiig that principle to pretrial bail, the court
explained, requires a balancing of the state’s “compelling interest inragsfoei presence at trial
of persons charged with crime” and the understanding that the accused individuais Glethed

with a presmption of innocence and with their constitutional rights intatd.” Those

considerations led the court to concludatequal protection and due procgsshibitthe setting

14



of bail in excess of “what is necessary to reasonably assure defendant’'s preseate ldt,tat
1057.

In that regard, the court pointed out the difficulty witie use of a “master bond schedule,”
one that lists the amount of bail for each listed offense and automatically dzg #mount based
only on the offenseharged:

Utilization of a master bond schedule provides speedy and convenient release for

those who have no difficulty in meetings [sic] its requirements. The inediaer

of those who cannot, without meaningful consideration of other possible

alternative, infringes on both due process and equal protection requirements.

Id., at 1057. The court ultimately decided, however, that the revised rule on bail was albt faci
unconstitutional because it required judges to consider “all relevantdaictatetemining “what
form of release is necessary to assure the defendant’s appeal@retel’058.

A more recent challenge to the setting of bail waesentedn Jones v. City of Clanton
2015 WL 5387219 (M.D. Ala. Sept. 14, 201%) Jones the plaintiff dhallenged the practice af
municipal court in using a bail schedule for misdemeanor arrests. Those alylét® Ipail amount
obtained immediate release, while those unable to pay were jailed until thveeedky court date.
Id., at *1. After the lawsit was filed, themunicipalcourt changed its policy to allow misdemeanor
arrestees to be released on an unsecured appearance bond unless they haddamgowtstant
for failure to appear or posed a danger to themselves or olther$hose who did not obtain
immediate release were provided a hearing within 48 hours of torastke an individualized
determination as to whether the person may be released, and if so, under what coladjtains.
*1-2.

The court reviewed the holdings Beardenand Pughand reasoned théthe use of a

secured bail schedule to detain a person after arrest, without an individuahzied) hegarding

the person’s indigence and the need for bail or alternatives to bail, violatasarrdzess Clause

15



of the Fourteenthmendment.’ld. at *2. In concluding that the new policy facially complied with
existing law, the court commended the defendants for revising its procedures:

Bail schemes such as the one formerly enforced in the municipal court rekalt in t
unnecessaryrptrial detention of people whom our system of justice presumes to
be innocent. This period of detentidras a detrimental impact on the individual. It
often means loss of a job; it disrupts fanlifg; and it enforces idlenesBarker

v. Wingq 407 U.S. 514, 532 (1972). It can also impede the preparation of one's
defensesee idat 533 (noting that pretrialetiention hinders a defendanedbility

to gather evidence, contact witnesses, or otherwise prepare his tefitrssn
induce even the innocetd plead guilty so that they may secure a quicker release,
see Andrew D. Leipold, ‘How the Pretrial Process Contributes to Wrongful
Convictions,’42 Am.Crim. L.Rev. 1123, 1154 (2005); and it may result in a period
of detention that exceeds the expectedtesee,see Stephanos Bibas,Plea
Bargaining Outside the Shadow of Triall7 Harv. L.Rev. 2463, 2492 (2004).
Moreover, unnecessary pretrial detention burdens States, localities, and t&xpayer
and its use appears widespread: nationwide, about 60 %iofates are pretrial
detainees, and the majority of those people are charged with nonviolent offenses
SeeTodd D. Minton and Zhen Zeng, U.S. Dep't of Justice, Bureau of Justice
Statistics, Jail Inmates at Midyear 2014, at 4,
http://www.bjs.gov/conterpub/pdf/jim14.pdf (PDF replication in this litigation
(doc. no. 75)); Richard Williams, Bail or Jail, State Legislatures, May 2012,
http://www.ncsl.org/research/civandcriminaljustice/ baHor-jail .aspx (PDF
replication in this litigation (doc. no. 756)

Criminal defendants, presumed innocent, must not be confined in jail merely
because they are poor. Justice that is blind to poverty and indiscrimiratadyg f
defendants to pay for their physical liberty is no justice at all. By enactingy a ne
palicy that takes account of the circumstances of those who come before its courts,
the Clanton Municipal Court has made marked strides in improving the quality of
the justice it delivers.
Id., at *3.
In Rodriguez v. Providence Community Corrections, 5, F.Supp.3d 758 (M.D. Tenn.
2015), a former judge in this District granted a preliminary injundti@ncase challenging, among
other things, the practice by Rutherford County officials of detaimdigent individuals based
on “preset” secured bondBhe plaintiffs misdemeanor probationersought classwide reli@n

their claim thatholding indigent defendants on secured money bonds estae Fourteenth

Amendmentld., at 76162. The evidencat the preliminary injunction hearing showed thefore

16



issuing arrest warrant®r probationers accused of violating the conditions of their prohation
Rutherford County General Sessions Court and Circuit Court judges setount for aecured
bondon the warrantld., at 76263. These secured bonds required the probationer to make a
monetary payment in order to obtain relepsading his or her revocation hearing, but “[a]t no
point in this process do Defendants inquire into probationers’ indigency or consider whether
another method of ensuring attendance at the revocation hearings might beedtpaiiiye.” 1d.

at 763.

Those probationerwho ould not make bond paymenigere kept in jail pending their
eventual hearingdd. The court found somprobationers receidean informal hearing when the
judges come to the jail on Mondays and Fridays as part of aldgmocket.”ld. During these
proceedings, probationers met with judges and prosecutorswarelgiven the option of
immediately pleadinguilty and receiving a sentence, or requesting representation and vi@iting
a formal revocation hearintd. Thejudges and prosecutorgldot engage in any sort of inquiry
into indigency during these hearing. Probationers who did not plead gyittadto wait in jail
for as long a80 to 60 days befortheir actuakcourt dateld.

After reviewingPugh, TateBearden and other cases, the court concluded the plaintiffs
had shown a likelihood of success on the merits thatisbef “preset secured money bonds”
secured money bonds assigned without an inquiry into ability to pay or alternativedsheff
ensuring attendanceviolates both due process and equal proteajisaranteedd., at 76770.

See also Weatherspoon v. Oldh2018 WL 1053548 (W.D. Tenn. Feb. 26, 201&8)nisarizing
the holdings oBearderandPughas prohibiting theettingof money bail as a condition of release
without inquiry into ability to pay and without meaningful consideration of other possible

alternatives.)
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More recently, m a series of district and circuit court cases, plaintiffs in Harris County,
Texas brougha classactionchallenging theconstitutionality of the County’s system of setting
bail for indigent misdemeanor arreste®@@onnell v. Harris County892 F.3d 147, 155" Cir.
2018). After eight days of hearings, the district céamnd that, althoug state law required bail
to be set at a postrrest hearing during which several factors were to be consideredathiegr
of the Harris County courts was much differédt, at 153-54. The court found the hearings were
delayed, and when they were held, did not offer any opportunity for arrestees toestidaerice
of inability to post bondld. Less than 10% of misdemeanor arrestees were assigned an unsecured
personal bond; #hrest were assigned secured boidisOfficials imposed secured bondsen
after becoming aware of the arrestee’s indigence, and that by imposing dhéleaarrestee would
remain detainedd.

The district court rejected the County’s argument that imposing secured bonds terved i
interest in ensuring the arrestee appeared at a future court date and comonitieter crime.
The court reviewed empirical dagaggestinghe oppositerelease on secured bond did not assure
a greater rate of appearance or of-mEwding conduct before triald. at 154. The data also
suggested the expected outcomes for an arrestee who cannot afford bailicargigrwvorse
than other arresteestheyweremore likely to plead guilty, and their senteneesseon awerage
twice as longld. The court noted thatretrial detention can also lead to loss of job, family stress,
and even an increase in likeliness to commit criltig.at 155.Having concluded the plaintiffs
had established a likelihood of success onntiegits on thi procedural due process and equal
protection claimsthe district courtgranted preliminary injunctive relief in the form of new
procedures andrderedthe release of numerous detaineds® had beersubjected to deficient

proceduresld. at 155.
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On appeal, th€ifth Circuitagreed the County’s bail system violated both due process and
equal protection, but did not accept the district court’s definition of the liberty interest at stake
for purposes of procedural due process. The appeaisfcamed tharrestee’diberty interest less
broadly, describing it as “a right to bail that appropriately weighs thengeisiiinterest in pretrial
release and the court’s interest in securing the detainee’s attenddnca.”15657. Even with
tha narrowed definition, however, the court easily fotma&County’sprocedures were inadequate
to protectthe arrestee’s libertyterest.d., at 159.

Turning to the relief ordered by the district cpuhe Fifth Circuit agreediue process
required the following procedures: (1) notice [to the arrestee] that the fihandiather resource
information collected by pretrial services is for the purpose of determihgibilay for release
or detention; (2) a hearing at which the arrestee has an opportunity to be heard and to present
evidence; and (3) an impartial decisionmaker,.at 15960. The court disagreed, however, with
the district court’s requirement that factfinders issue written statements sougpopostion of
secured bail, and that bail hearings be held within 24 hours of dd.eat.160. The court modified
those procedures to require judges “to specifically enunciate their indiziedatasepecific
rea®ns” for imposing secured bail, and to hold a bail hearing within 48 hoarsest.|d.

In consideringhe defendants’ challenge to the district court’s equal protection analysis,
the appeals court concluded that intermediate scrutiny was appropriate yplcebéeoSupreme
Court precedent because “indigent misdemeanor arrestees are unable to ieaylseand, as
a result, sustain an absolute deprivation of their most basic liberty interéstsdom from
incarceration.”ld., at 162. The court also found no error in the district court’'s conclusion that

“although the County had a compelling interest in the assurance of a misdermetmioee’s
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future appearance and lawful behavior, its policy was not narrowlydaditormeetttat interest.”
Id. The court summed up its reasoning as follows:
In sum, the essence of the district court's equal protection analysiswaifetde

down to the following: take two misdemeanor arrestees who are identical in every

way—samecharge, same criminal backgrounds, same circumstances gatept

that one is wealthy and one is indigent. Applying the County's current custom and

practice, with their lack of individualized assessment and mechanical aipplica

of the secured bail schedule, bhairrestees would almost certainly receive identical

secured bail amounts. One arrestee is able to post bond, and the other is not. As a

result, the wealthy arrestee is less likely to plead guilty, more likely to eeeeiv

shorter sentence or be acquittethd less likely to bear the social costs of
incarceration. The poor arrestee, by contrast, must bear the brunt of all of these,
simply because he has less money than his wealthy counterpart. The diattict ¢

held that this state of affairs violates #wual protection clause, and we agree.

Id. at163.

In a second appeal after remand, the Fifth Cirgtainted a stay of the district court’s
revised injunction, in a split panel opinia@.Donnell v. Goodhart900 F.3d 225" Cir. 2018)
(“O’Donnell 1I"). The majority explainedhat in considering the plaintiffs’ equal protection
challenge, heightened scrutiny applies when an arrestee claims both aryitwahffiord bail and
anabsence of meaningful consideration of other possibéenatives to secured bdil., at 226
27. The court concluded that rational basis review is appropriate, however, wheesaeearr
claims only an inability to afford baild. Cf. Buffin v. City and County of San Francis@®18
WL 424362, at *10 (N.D. Cal. Jan. 16, 2018pglyingstrict scrutiny analysis in evaluating the
plaintiffs’ equal protection and due process challenges to County’s prettiay&i@m).

In Walker v. City of Calhour§01 F.3d 1245 (11.Cir. 2018), the plaintiff brought eass
action challeng to the City of Calhoun’policy of using a secured bail schedule to set bond
amountsThose who could not afford the boadchount were held in jail until the next weekly court

sessionld. at 1252. After suit was filed, the City altered the policgeamitthree forms of release:

(1) arrestees charged with State offenses would be released immediately ifuliepasothe
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secured bond amount; (2) arrestees charged with State offenses who did notl pastldaie
entitled to a bail earing with courappointed counsel within 48 hours from arrest (if theye
able to prove at the hearing thegreindigent, they would beeleased on a recognizance bond);
and (3) all arrestees charged with violating a city ordinance would beegleasnsecured bond
(if they failedto appear, they would kessessed the bathedule amount)d. at 125253. The
district court held the revised policy was unconstitutional because indigent defemndzet
required to wait 48 hours for a hearihg. at 1253.

On appealthe Eleventh Circuitagreed with the City that heightened scrutiny equal
protection analysis did not apply because the revised bail policy did not reshki total
deprivation of pretrial release, “[rlather they must merely wait sappeopriate amount of time
to receive the same benefit as the more affluddt.dt 126162. In reaching that conclusion, the
court distinguishe®’Donnell, which, it explained, involved some amount of upfreaymentor
release in most cases andindividualized assessment occurred in setting bail. 1d. at 1261 n. 10;
1266 n. 12The court observed, however, that “neitBeardemor [Pugh v] Rainwateris a model
of clarity in setting out the standard of analysis to apptly &t 1265. In the court’s viewBearden
and Rainwatercommand that courts should apply something akin to a procedural due process
mode of analysito claims like Walker’s..” Id. The court ultimately concluded that the-A&ur
hearing requirement was presumptively consthal.ld. at 1266-67.

In Schultz v. State of Alaban#80 F.Supp.3d 1344 (N.D. Ala. 2018), the plaintiffs filed
suit challenging the bail system for pretrial arrestees in Cullman CountyarAa Comparing
thebalil system at issue Walkerwith the bail system that operated in Cullman County, the court
foundWalkerto be distinguishable because those indigent arrestees were guaranteeditbiease

48 hours, while arrestees in Cullman County were not: “Cullman County affordsutinainty
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only to criminal defendants who have the financial means to post a bond at the timst af ame
amount set in the county’s bail schedulé.’at 1360. By contrast, in Cullman County:
indigent defendants cannot secure their release merely by proving thatehegligent
according to a uniform standard of indigency. Instead, within 72 hours of arrest, to obtain
pretrial release in Cullman County, an indigent criminal defendant, without tetaassi
of counsel, must prove not only that he is indigent but also that he is not a flight risk or a
threat to himself or the community. If a judge, applying no particulail gadard,
decides that a defendant is indigent but that the defendant is a danger 16 dnirnise

community or a flight risk, then the judgnay set bail at a level that the defendant cannot
afford, creating @e factodetention order.

* % %

Under Cullman County’s pretrial procedures, a dangerous arrestee who can post bond
immediately returns to the community to which she is a threat, suffering only the
inconvenience of detention of no more than two hours.

Id. at 1360.

The court ultimately determined the plaintiff was substantially likely to phmthl her
equal protectiorand due process claims. ReadiMglkeras requiring application of a rational
basis analysis, the court easily conclu@ediman County’s discriminatory bail practices deprived
indigent criminal defendants of equal protection because the challengetttdistidid not
rationally further a leginate state purposkl., at 1361, 1365 n. 2B reaching that decision, the
court considered the three compelling interests identified by the deferdpnigiding pretrial
release as quickly as possidasuring defendants appear at tr@ad proteting the community
from dangerous criminal defendart&ind concluded the secured money bail procedures were not
necessary to serve any of those interégtgat 136165. After reviewing expert evidence, the court
pointed out that “secured bail is no raceffective than other conditions to assure a criminal

defendant’s appearance at court proceedings, and secured bail is not necessaeg/dacseunal

defendant’s appearancdd. at 1363. Expert evidence also showed that there is “no statistically
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significant difference between the rates at which criminal defendants released on sexlred
unsecured bail are charged with new crimés.”

The court went on to find that the plaintiff walsolikely to be able to prove his substantive
and procedural due process claims, finding the Cullman County bail sygbersttikingly similar
to the one considered by the Fifth CircuilQiDonnell, supraThe court identified the following
deficienciegn the Cullman County syster{il) absence of adequate notice to arrestees of what is
at stake at an initial appearance (during which they are not afforded assistaooasgi, which
exacerbates the other defects); (2) absence of an opportunity to bathbarditial appearance;
(3) absence of an evidentiary standard to be satisfied before ordering an unafsedatdd bond
that serves as @e factodetention orderand (4) absence of factual oral or written findings (as
opposed to checking boxes atfors “considered”)d. at 1366-74.

Relying primarily on theD’Donnell cases, the court iDavies v. Dallas County, Texas,
341 F.Supp.3d 688, 69305 (N.D. Tex.2018 determined the plaintiffs had shown a likelihood of
success on the meritsaéstablishing their equal protection and procedural due process claims in a
case challerigg the pretrial detention system in Dallas County, Texas. The court explained the
injunctive relief it ordered was largely taken from ®onnell cases, and essenlyaincludes
“notice, an opportunity to be heard and submit evidence within 48 hours of arrest, asdreede
decision by an impartial decisianaker.”ld., at 697 see also Caliste v. CantreB29 F.Supp. 3d
296, 312 (E.D. La. 2018}holding thatdue process requiresotice to the individual of the
importance of ability to pay in determining bomaah opportunity to be heard on the isdiredings
on the record regarding ability to pay, and considerations of alternative conditioakeasge

court’'sinquiry into defendant’s ability to pay must ocquior to pretrial detention
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As in the cases described above, Plamitiffthis case claim the secured bail system in
Giles County violates the equal protection and due process rights of indggtemeanor
probationarresteesTurning to the equal protectioriaim, the Court is persuaded heightened
scrutiny is the appropriate standard to apply because Plaintiffsdeavenstrated an inability to
afford bail and an absence of meaningful considmeraif other possible alternatives to secured
bail. O'Donnell, 892 F.3d at 162The evidence presented by the parties demonstrates the secured
bail amountswritten on the arrest warranfer misdemeanor probationesise determined prior to
arrest, and witbut an opportunity for the arrestee to be heard or present evidence regarding ability
to pay oralternativeconditions of release. (Stipulated Fact20¥. In addition, the judgewriting
in thesecuredbail amountsdo not make factual findings concerning giersons ability to pay,
the necessity of detention, or the adequacy of alternative conditions of rdiefe1(.

Individuals who are able to p#lyesecuredailamountwritten on the warrant areformed
of a date to appear in court for an arraignmentdare released from custodyy the Sheriff’'s
deputies(ld.  25).Those who cannot afford to pay the bail amaurstkept in jail while they wait
for a court date to be set by the General SessiongariGTourts (Id. 11 25, 48. For example,
the evidence submitted by Plaintiffs shows that Mr. Clinnon Alexander wasettfar 22 days
before his first ircourt appearance because he could not afford to pay either a $500 cash bond
(requiring him to pay the full $500) or a $10,000 secured bond (meaning he could have paid a 10%
nonrefundable premium to a commercial bonding agent) required for his r¢Rlasdiffs’ Exs.
21, 23, 24, 57, 58Mr. James Matthevhllen was detained for over 21 days before his first in
court appearandeecause he could not affam@ payeither a $210 cash bond or a $5,000 secured

bond required for his release. (Plaintiffs’€£1, 25, 26)Even the initial posarrest hearings do
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not provide an opportunity for indigent arrestees to obtain bail reduttioris seek alternative
conditions of release, nor are there any factual findings made about theityexfetetention.Ifl.
11 27, 33).As inO’'Donnell,“poor arrestees . . . are incarcerated where similarly situated wealthy
arrestees are not, solely because the indigent cannot afford to pay a securettibortuis,to
survive an equal protection challenge, the distinction created by the curiesysbamn in Giles
County between indigemhisdemeanoprobationarrestes and otherrresteesnust be arrowly
tailoredto meet a compelling governmental interés®

The defense largely relies on procedural argumientgposingPlaintiffs' request fora
preliminary injunction and has not made any significant argumentstieddtail system described
in the stipulated facts serves any compelling governmental infefegén if the Court assurse

Defendanthave a legitimate interest in ensurangesteeappear atheir revocation hearingand

5 Teresa Mattox testifieith a depositiorthat in the 12 years she has served as Jail Administrator,
she has never seen the General Sessions Judge change a bond amount at arraigmtiést. (Plai
Ex. 66, at 38).

6 Unlike the indigent arrestees @'Donnell 1l, where the Fifth Circuiapplied rational basis
review in considering a motion for stay, timeligent arrestees in this case are not assured of a
hearing within 48 hours aftearrest,onthe securedthail amount angossible alternatives to bail
900 F.3cdat226-27.

’  Defendants suggested at the heatirag Giles County judges were simply following state law
when they put securecitbamounts on arrest warrants before issuance and without a hearing.
the Court’s request, the parties filed supplemental briefs on the issue.NDs. 221, 222). A
review of the briefsdads the Court to concludleere is no state statute authorizing or requiring
such a proceduréndeed,the state statute listing factors for determining conditions of release
appears to contemplateput from the arreste€SeeTenn. Code Ann. 8 401-118(b) [isting
factors court is to consider in setting bail include the defendant’'s “employtatug,’s “family
ties and relationships,” “mental condition,” “identity of responsible membetiseoEomnaunity
who will vouch for the defendant’s relidity,” and “ties to the community; see also
Weatherspoon v. Oldhar2018 WL 1053548, at *3 (W.D. Tenn. Feb. 26, 20{@}¥cussing
statutes governing pretrial releaand detention in Tennessda)any event, the requirements of
the federal Constitutiosupersede conflictingtate law under the Supremacy ClalBe, e.g.,
Cooper v. Aaron358 U.S. 1, 78 &t. 1401, 3 LEd.2d 5 (1958) Armstrong v. Exceptional Child
Ctr., Inc, 135 S. Ct. 1378, 1384, 191 L. Ed. 2d 471 (2015).
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in protectingthe communityfrom dangerous criminal§jowever,Defendants have presented no
proof to suggest the current bail system furthers those inteFestexample, Defendants have
presented natatisticalevidenceof the coudappearance rates new criminal activity ratesof
those released after arrest.

Indeed, the studies described by Plaintiéperts® suggest thathese governmental
interests are not served bye current bail systentor example, Judge Morrison states in his

Affidavit:

In the District of Columbia, since 2014 we have released an average of more than 93%
of all arrestees, a much higher percentage than all but a few court systems iiteithe Un
States. In the 2017 [sic94% of arrestees were released and 98% of those who were
released remained arrdste from violent crimes during pretrial release. 86% of
released defendants remained arfiesst from all crimes of any kind. Of those released
pretrial, 88% made all schel@d court appearances during the pretrial period. ... the
District accomplishes these high rates of -aorest and court appearances, again,
without using money bonds.

(Plaintiffs’ Ex. 63, 1 37). According to Dr. Jones:

.. .the longer that lowerisk defendants are kept in pretrial detention beyond one day,
the greater the likelihood that they will fail to appear in court after they antualy
releasd, again, when controlling for other relevant characteristics.

* % %

Detaining lowesrisk defendants for longer than one day affects the likelihood of
criminal activity up to two years later. Defendants who are released Rithi days

are 17% more likely to engage in new criminal activity up to two years latgpared

to comparable defendantsleased within 24 hours. For those held 4 to 7 days, this
longer-term recidivism worsens to 35%, and when release is delayed for 8 to 14 days,
the recidivism rate further increases to 51%. This pattern of worsening recicigi
release is delayed is absed for moderate-risk defendantsaas|.

8 Plaintiffs havefiled the Expert Report of Michael R. Jones, Phajntiffs’ Exs. 6063) and

the Affidavit of Judge Truman MorrisorPlaintiffs’ Exs. 6364) in which these studies are
described.The Court noteghe testimony of these experts hhaeen cited by other courts in
addressing similar issueSee Schult330 F.Supp.3d at 1350, 136865 (Dr. Jones and Judge
Morrison) ODonnell v. Harris Cty., Texa251 F. Supp. 3d 1052, 1066 (S.D. Tex. 2017) (Judge
Morrison).
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(Plaintiffs’ Ex. 60, 1 26 28 (citation omitted) On the other hand, Defendants have not shown
that arrestees who are able to pay the secured bail amount are more likely to @appresr f
revocationhearing and less likely to commit crimes Adointed out by the court iBchultz,“a
dangerous arrestee who can post bond immediately returns to the community tohehglas
threat, suffering only the inconvenience of detention of no more than two hours.” S@pg-.3d

at 1360.

Given the complete absence of eviderstgporting the bail system in Giles Couffby
indigent misdemeanor probation arrestees, the Court concludes that, ieapplied the rational
basis standard,Defendants have failed to show the current bail systatonally furthes a
legitimate governmental intere§ee Schuli330 F. Supp. 3d at 1361-65.

As to Plaintif due process claim, the Court is persuaded by the authority described above
that the systemof setting secured bail as described in the stipulated facts is constitutionally
deficient in failing to provideoticeand an opportunity for the arrestee to be heardfor failing
to provide oral or written findingsegarding the arrestseability to pay alternative conditions of
release andthe need for preevocation detentianSee e.g.,Caliste 329 F. Supp.3d at 312;
Schultz330 F. Supp. 3d at 1466-74.

Defendants argue that, even if the Court concludes the secured bail syst&me aere is
constitutionally infirm, they are not the parties who should be enjoined. Defendson Emhtends
that, as Sheriff, he is required to execute the arrest warsantsd by Giles County judges, and
cannotsecondguess the validity of those warrants. RelyingManell v. Dep’t of Soc. Servs. of
City of New York436 U.S. 658, 98 S. Ct. 2018, 2021, 56 L. Ed. 2d 611 (1@&¢ndants argue
that to demonstrate municipal liabilitilaintiffs must show the local government’s policy or

custom was the “moving force” behind the alleged constitutional violafea.e.g.,Powers v.
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Hamilton Cnty. Pub. Def. Comm’601 F.3d 592, 607 {6Cir. 2007) According toDefendants
the “moving force”underlying the constitutional clainet issue here is the issuance of arrest
warrantswith secured bail amounts, which is solely within the purview of the judges.

The custom or policy Plaiifits challenge in Count 15, however, is the practice of the
Sheriff indetainingmisdemeanor probation arrestees who cannot satisfy the seailrathbunt
written on the arrest warramts theofficial in charge of the operation of the county,jdik Sheriff
effectuates theetention of these indigent misdemeanor probation arreSeese.g., Wright v.
Fentress Cnty., TenrB13 F.Supp.3d 886,891 (M.D. Tenn. 2018)Poe#1v. Cravens2018 WL
1522401, at *4 (M.D. Tenn. Mar. 28, 2018); Tenn. Code Ann. 84a)(3) (“It is the sheriff's
duty to ... [tlake charge and custody of the jail of the sheriff's county, and ofsbagns therein;
receive thosdawfully committed, and keep them personally, or by deputies or jailer, until
discharged by law. . . ) (emphasis addedk als&horts v. Bartholomev255 FedAppx. 47, 52
(6 Cir. 2007). Even if the Sheriff is not the “moving force” underlying the constitutional
violations herehe is still an appropriate party to be enjoinedierEx Parte Young209 U.S. 123,
156, 28 S. Ct. 441, 452, 52 L. Ed. 7(#08) because he has an independent dusfitain from
violating the federal ConstitutioseealsoCooper v.Aaron 358 U.Sat17; Moore v. Urquhart
899 F.3d 1094, 1103 (9th Cir. 2018).

Despite Defendants’ arguments to the contrdmy,relief requested by Plaingffloes not
require the Sheriff or his deputies to refrain freemvingarrest warrants, nor does it require they
secondguess the validity of arrest warrants. As stated above, the injunctive regjigésted
focuses on the Sheriff's role @sler in detaining misdemeanor probation arrestfsr arrest
based solelyn theindividual’s inability to pay the secured baimount written on the arrest

warrant Complying with such injunctive religfoes not require the Sheriff, or his employees, to
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engage in any kind of legal analysis to understandigttaining an arresteedsd orsuchan arest
warrant with a secured bamountcannotbe the basis for constitutional detentionder the
system described in the stipulated facfBhe Fifth Circuit in O’'Donnell approved similar
injunctive reliefregarding the sherifh that case892 F.3d at 165 (“The Harris County Sheriff is
therefore authorized to decline to enforce orders requiring payment of mhelechbail amounts
as a condition of release for said defendants if the orders are not accompaniecoogt ahowig
that the required individual assessment was made and an opportunity for formal wagew
provided.”)

To the extent Defendants challenge the issuance of injunctive relief tiefo@®urt rules
on Plaintiffs’ pending motion for class certificatiathat challege is without merit. The Court
maygrant preliminary injunctive religirotectingclass members under Fed. R. Civ. P. 23(b}{2)
based ponits general equity power§&ee Rodriguezl55 F.Supp.3d at 767 (“A district court
may, in its discretio, award appropriate classwide injunctive relief prior to a formal ruling on the

class certification issue based upon either a conditional certificatiore afldbs or its general

®  The Court finds it unnecessary to determine whether a 48-hour detention period on a secured

bail amount would be constitutionalacceptable athere is no evidence that a-Bh8ur “heaing

or release” practice exigts Giles CountySeeWalker,901 F.3d at 12667.Also, the Court notes
that, for purposes of Count 15, Plairdgifirenot challenging the detention of arrestees pursuant to
a “hold” arrest warrant.

10 Rule 23(b)(2) provides:

(b) Types of Class Actions. A class actimay be maintained if Rule 23(a) is satisfied
and if:

* % %

(2) the party opposing the class has acted or refused to act on grounds that apply
generally to the class, so that final injunctive relief or correspondirigrdemry relief is
appropriate respéing the class as a whole;
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equity powers.”)Fish v. Kobach189 F. Supp. 3d 1107, 1148 (D. Kamaff,d, 691 F. App'x 900
(10th Cir. 2016), anaff'd, 840 F.3d 710 (10th Cir. 2016), and order enforced, 294 F. Supp. 3d
1154 (D. Kan. 2018}“[C] ase law supports this Court’s authority to issue classwide injunctive
relief based on its general equity poweetore deciding the class certification motignO.B. v.
Norwood,170 F. Supp. 3d 1186, 12@8.D. IIl.), affd, 838 F.3d 837 (7th Cir. 2016Yi]t is
unnecessary to certify, or even conditionally certify, Plaintiffs’ predadass at this time. .The
lack of formal class certification does not create an obstacle to classwide magjimmjunctive
relief when activities of the defendant are directed generally against a classooispéy see also
Gooch v. Life Inv'rs Ins. Co. of An672 F.3d 402, 433 (6th Cir. 201@)rhe bar on ongvay
intervention does not prohibit preliminary injunctions that precede class @ificnor does it
apply to mandatory class&s Wood v. Detroit Diesel Corp213 Fed. Appx 463 (B6Cir. 2007)
(concludingthatharm outlined in declarations of putative class members was sufficient to justify
preliminary injunctive relief even though named plaintiffs had not demonstrated sughthar

For the reasons described above, the Court concludes Psaivaiféestabished astrong
likelihood of success on the merits of thenstitutional claimsaisedin Count 15. As for the other
Rule 65 considerations, the Court is persuaBkdntiff Hilfort and other similarhsituated
indigent misdemeanor probation arrestees wsliffer irreparable harm namely, the
unconstitutional deprivation of their liberty, absent the injunctidetention ofthese arrestees,
who are otherwise deemed eligible for release, solely due to the in&bitiy the securedab

amount on the arrest warrant can result in loss of work, separatioffaintity, undue pressure to

11 The private defendanksve also opposedjunctive relief based on the argumémit Plaintiff
Hilfort is not really indigent. That argument does nwterially advance the analysis tie
constitutional claims at issurerebecause onef the constitutional infirmitie®laintiffs complain
of is the absence of apportunityto demonstrate indigency befdiee setting of a secured bail
amount.
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plead guilty,and othenegative consequencasoutlined in Dr. Jones’ Reporflaintiffs’ Ex. 60,

11 23-36). This threatened harnoutweighsany harm to @fendantsor to the public interest
Defendants have presented no evidence demonsttiéimgunctive relief requested will result in
increased danger to the community given that these indigent arreseeetherwise deemed
eligible for releaseNor have Defendants demonstratieel release of thesedigentarrestees will
likely result in their failure to appear for court hearirigaally, Defendants have not demonstrated
the costs of alternatives to detentfonthese arrestees are greater than the costs of incarceration.

For these reasons Plaintiffs Motion for Preliminary Injunction (Doc. No. 51is
GRANTED, as follows. Pursuant to Rule 65, it is ORDERED that: Defendant Giles County, the
Sheriff, and their officers, agents, employees, servants, attorneys, pacsats in active concert
or participation with thenare enjoinedrom detainingany person on misdemeanor probation in
Giles Countybased on @&ecuredinancial condition of releasg@.e., secured bail amountn a
violation of probation warrant if the warrant is not accompanied by a record showingehat t
condition (.e., secured bail amountyvas imposed after: (1) notice to the arrestee and an
opporunity to be hearthy an appropriate judicial officeand (2)findings by thatjudicial officer
concerningthe arrestee’ability to pay, alternative® secured bail, andhetherpre-revocation
detention is necessary to meet a compelling governmardadst.

As for the question of posting a bond, given that the members of the putative class are
indigent, the Court exercises its discretion to waive the security reduirBdle 65(c)See, e.g.,
Appalachian Reg'l Healthcare, Inc. v. Coventry Health & Life Ins, €b4 F.3d 424, 431 (6th
Cir. 2013)(observing thathe wle in Sixth Circuit has long been that the district court possesses
discretion over whether to require the posting of security under Rulsegblso Schult330 F.

Supp. 3d at 137@aves,341 F. Supp. 3d at 697-98.
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ThisPreliminary Injunction Order shall remain in effect pending further artiére Court.

The Court is of the opinion that the parties should participate in a judicial settlemen
conferenceavithin 90 days of entrgf this Order The Magistrate Judge shall issue any necessary
orders, including the referral to another Magistrate Judge, regatden judicial settlement
conference.

It is SOORDERED.

= (LY

WILLIAM L. CAMPBELL, JRZ”
UNITED STATES DISTRICT JUDGE
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