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INTHE UNITED STATESDISTRICT COURT FOR THE
MIDDLE DISTRICT OF TENNESSEE
COLUMBIA DIVISION

JEFFREY W. HUGHES,
Petitioner,

NO. 1:19-cv-00012
JUDGE CAMPBELL

V.

KEVIN HAMPTON, Warden,

N N N N N N N N N

Respondent.

MEMORANDUM AND ORDER

PetitionerJeffrey W. Hughesan inmateof the Bledsoe County Correctional Complax
Pikeville, Tennessee, has filed a petititor the writ of habeas corp(Boc. No. 1), and has paid
the filing fee (Doc. No. 6.petitioner has also filed a motion to apg counsel. (Doc. No. 5.)

l. Motion to Appoint Counsel

By statute, counsel “may be appointed in 8§ 2254 proceedings “[w]henever the United
States magistrate judge or the court determines that the interests of justmpaireo’r#8 U.S.C.
8 3006A(a)(2)(B). As indicated by the permissive language of the statptenapent of counsel
in a noncapital habeas case is generally discretionary with the district\oa v. Marshall, 806
F.2d 636, 638 (6th Cir. 1986). There is no constitutional right to counaghabeas proceeding.
Post v. Bradshaw, 422 F.3d 419, 423 n.1 (6th Cir. 200Bjtchie v. Eberhart, 11 F.3d 587, 534
92 (6th Cir. 1993). Appointment of counsel in a habeas proceeding is mandatory only if tbe distri
court determines that an evidentiligaring is required.emeshko v. Wrona, 325 F. Supp. 2d 778,
787 (E.D. Mich. 2004); Rule 8(a), Rules Gov’'g § 2254 Cases. Generally speakiygpthetment
of counsel in a habeas case is granted only in “exceptional” circumstances, such as when a

petitioner has made a colorable claim but lacks the means to adequately irejeste@dre or
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present the clainlemeshko, 325 F. Supp. 2d at 788 (aiyy Johnson v. Howard, 20 F. Supp. 2d
1128, 1129 (W.D. Mich. 1998)%ee also Thirkield v. Pitcher, 199 F. Supp. 2d 637, 653 (E.D.
Mich. 2002) (noting that the appointment of counsel is justified “if, given the difficultysotase
and the litigant’s ality, [he] could not obtain justice without an attorney, [he] could not obtain a
lawyer on [his] own, and [he] would have had a reasonable chance of winning withiea &w
[his] side”) (quotingForbesv. Edgar, 112 F.3d 262, 264 (7th Cir. 1997)).

In the present case, the question of whether an evidentiary hearing is requiredyleas not
been resolved, and at this stage it does not appear that the case presents any unusxiiespmpl
problems, or conflicts that require the appointment of counsel. Be@eigtioner has failed to
demonstrate that the interests of justice require appointment of counsel at thisigimetion
(Doc. No. 5) isDENIED, but without prejudice to Petitioner’s ability to raise the issue again
should circumstances warrant, or tbeurt’s ability to raise the issisaa sponte.

. Initial Review of the Petition

The petition is now before the court for an initial revi€ee Rule 4 of the Rules Governing
Section 2254 Cases in the United States District Courts (“Habeas Rulestrdingto the
petition, Petitioner was convicted in Lawrence County Circuit Court of one count fofothe
property and nine counts of money laundering. (Doc. No. J) atelreceived a 2yearsentence.
(Id.) Petitioner now challenges the legality of his seo¢e claimingthat his Sixth Amendment
rights were violated at sentencirfty. at6.)

The allegedatonstitutional violationn sentencingtates a colorable claim for habeas corpus
relief. Because it is not now readily apparent from the face opétidion that Petitioner is not
entitled tosuchrelief, Respondent BIRECTED to file an answer, plead or otherwise respond to

the petition in accordance with Habeas Rule 5 wiBndays of the entry of this Ordernf



Respondent takes the position in his sigsion that Petitioner has failed to exhaust his available
state remedies for the claim(s) raised in the petition, RespoMigBT clearly identify those
remedies, citing any applicable statutes, rules, or regulations, and ekpl@rotedure for their
exhaustion.

On that same dat&espondent shall also file the complete state court record relevant to
this matter, including the complete trial court record, the complete record onagipeal, and the
complete trial and appellate court record in conpeactith any state petition for collateral relief
including, but not limited to, transcripts for all proceedings and rulings on aeypsttion.See
Habeas Rule 5(c) and (d). Respondent’s notice of filing shall include a comprehiedgixe
indicating tte precise location of each distinct part of the relevant record (e.g., plea pngseedi
pretrial hearing transcripts, voir dire, each portion of trial testimony, triaibegs, jury
instructions, verdict, each party’s briefs at each level of appealceads final ruling on appeal
and collateral proceedings, etc.). The record shall be organized and apekoprdexed, and
distinct parts of the record should be electronically bookmarked for ease oficefarédentifying
documents relevant to tiséate court proceedings.

If Respondent files an answer, the answer must comply with the requireseefagh in
Habeas Rule 5. The answer shall address each alleged ground for relief abd &higllbriefed
with citations to the state court recoraldn governing Supreme Court precedent. For each claim,
the answer shall, at a minimum: (1) assert any procedural defenses; (#y ittentclearly
established Supreme Court precedent governing the claim; (3) state whetheairthevas
exhausted in stateurt; (4) cite the state court’s ruling for exhausted claims; and (5) respond to
Petitioner’s argument that he is entitled to habeas relief on the claim with apf@opasoned

legal and factual argument.



Failure to comply with these requirements mesult in Respondent being directed to file
a new answer in conformance with these requirements.

Petitioner may file a reply to Respondent’s answer limited to disputingfisgeaints of
fact or law raised by the answer within 30 days ofdate the answas filed. The @urt will
consider the matter ripe for review if Petitioner fails to file a reply, or th additional time to
file a reply, within 30 days of the date the answer is filed.

If Respondent files a motion, the motion shall comply with the requirements leé tlezal
Rules of Civil Proceduresee Habeas Rule 12, and where relevant, shall address the issues of
exhaustion and timeliness.

Petitioner may file a response to Respondent’s motion within 30 days of the dat#itire
is filed. If Petitioner fails to timely respond to Respondent’s motion, or fails to seek additional
time to respond, the Court may construe Petitioner’s silence as his agréleatéhe motion has
merit and may grant the motion without further briefing. Respondentfieas reply, or seek
additional time to file a reply, within 15 days of the date Petitioner’s responthe motion is
filed.

The Clerk isDIRECTED to serve a copy of the petition and this order by mail on

Respondent and the Attorney General of TenmeSse Habeas Rule 4.

= O

WILLIAM L. CAMPBELL, JR
UNITED STATES DISTRICT JUDGE

It is SOORDERED.




