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INTHE UNITED STATESDISTRICT COURT FOR THE
MIDDLE DISTRICT OF TENNESSEE
COLUMBIA DIVISION

CARL LAMONT HOWSE, JR.,
Plaintiff,
V. NO. 1:19-cv-00027

CANDACE HAMMOND, et al., JUDGE CAMPBELL

N N N N N N N N N

Defendants.

MEMORANDUM OPINION

Carl Lamont Howse, Jr., an inmate at the Turney Center Industrial Conmplerly,
Tennessee, filed this pro se civil rights action under 42 U.S.C. § 1983 against Candaatlamm
Daniel Rumbaugh, Cert. Officer Peon, and Jason Clandanon. (Doc. NRaibi)ff also filed an
application to proceed in this Court without prepaying fees and costs (Doc. &l & motion to
appoint counsel (Doc. No. 2).

l. Application to Proceed as a Pauper

The Court may authorizemisonerto file a civil suitwithout prepaying the filing fee28
U.S.C. 8§ 1915(a)Becausetiappears from Plaintiff 1 forma pauperigpplication that heannot
paythe full filing fee in advancehis applicatior{Doc. No. 5)will be granted The $350.00 filing
feewill be asgssedas directed in the accompanying Order. 28 U.S.C. § 1915(b)(1).

. Initial Review

Under the screening requirements of the Prison Litigation Reform AcRAP)..the Court
mustconduct an initial review and dismiss the complaint i§ frivolous or malicious, fails to
state a claim upon which relief may beugied, or seeks monetary relafainst a defendant who

is immune from such relief28 U.S.C. 88 1915A, 1915(e)(2)(B); 42 U.S.C. 8 1997e(c){he
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Court mustlsoconstrue gro secomplair liberally, United States v. Smotherma&@38 F.3d 736
739 (6th Cir. 2016) (citingerickson v. Pardusb51 U.S. 89, 94 (2007)), and accép factual
allegations as true lass they are entirely withoatedibility. See Thomas v. Ep¥81 F.3d 434,
437 (6th Cir. 200) (citing Denton v. Hernande®s04 U.S. 25, 33 (1992)).

A. Factual Allegations

Plaintiff alleges tha€Candace Hammah Daniel Rumbaugh, and Officer Peeall CERT
TeamMembers—blindfolded andoeathim while he was in restraints on the morning of January
24, 2019. (Doc. No. 1 at 10.) He alleges that Hammond and Rumbaugh repeatedly hit him in the
ribs. (d.) According to Plaintiff, Hammamalso repeatedly htiim in the face while calling him
a “piece of s*** g** n***+* » gnd Officer Peon repeatedly kickkiin in the penis while saying
“this what we do to n*****s.” (Id.) Plaintiff felt more punches and kicks but could not see who
was hitting him due to the blindfoldld() These thredefendants slammed Plaintiff to the ground
face first, removed his restraints, and threatened to beat him again if he. n{lu/eat 16-11.)
They theneft Plaintiff's cell. (Id. at 11.)

Plaintiff alleges that he reported this incident to DefendawinJ@andanon six times, but
Clandanon refused to report it or call medical care for Plaintidf. a¢ 12.) Clandanon allegedly
told Plaintiff that he was “just a nothing n***** that's a gangbangerltl.)( Plaintiff requests
monetary damages from &tlur defendants.Id. at 11, 13.)

B. Standard of Review

To determine whether a prisoner’s complaint “fails to state a claim on which rejidfana
granted” undethe PLRA, the Court applies the same standard as under Rule 12(b)(6) of the
Federal RulesfcCivil Procedure.Hill v. Lappin, 630 F.3d 468, 4#¥1(6th Cir. 2010). The Qurt

therefore accepts “all wefileaded allegations in the complaint as true, [and] ‘consider[s] the



factual allegations in [the] complaint to determine if they plausibly suggest an reatitldo
relief.” Williams v. Curtin 631 F.3d 380, 383 (6th Cir. 2011) (quotikshcroft v. Igbal556 U.S.
662, 681 (2009)). An assumption of truth does not, however, extend to allegations that consist of

legal conclusions or “naked assertion[s]” devoid of ‘further factual enhancetmdgbal, 556
U.S. at 678 (quotingell Atl. Corp. v. Twomb|y550 U.S. 544, 557 (2007))A pro sepleading
must be liberally construed and “held to less stringent standards than foeadihgk drafted by
lawyers.” Erickson 551 U.S. at 94 (citingstelle v. Gamble429 U.S. 97, 106 (1976)).

C. Discussion

“To prevail on a cause of action und8edion] 1983, a plaintiff must prov&l) the
deprivation of a right secured by the Constitution or laws of the United Stateaugd by a
person acting under the color of state lawshadrick v. Hopkins Cty805 F.3d 724, 736 (6th Cir.
2015) (quotinglones v. Muskegabty., 625 F.3d 935, 941 (6th Cir. 2010)).

1. Capacity of Defendants

As an initial matter, ithesection of the complaint listing information about deéendants,
Plaintiff circled the word “yes” next to the phrase “namegffitial capacity.” (Doc. No. 1 at-8
10, 12) But Plaintiff did not circle either “yes” or “no” next to the phrase “named in individual
capacity.” (d.) Thus, Plaintiff affirmatively pleaded that the defendants are named in fiin@alo
capacities, bt not whether they are also named in their individual capacities.

The Sixth Circuit has explained that, “[i]f a [Section] 1983 plaintiff fails ficrraatively
plead capacity in the complaint, we then look to the course of proceedings to deterntive’whe
the defendants received sufficient notice that they might be held individwadlg.li Goodwin v.

Summit Cty.703 F. App’x 379, 382 (6th Cir. 2017) (quotikimore v. City of Harriman272 F.3d

769, 771 (6th Cir. 2001)¥ee alsdrodgers v. Bank844 F.3d 587, 594-95 (6th Cir. 2003) (“[A]



plaintiff's failure to explicitly state ‘individual capacity’ in the complaint is netessarily fatal

to the lawsuit.”). In considering “the defendants’ notice of their potential individual liability,” the
Court analyzes “factors [such] as the nature of the plaistiffaims, requests for compensatory or
punitive damages, and the nature of any defenses raised in response to thetCor@gaadwin
703 F. App’x at 382 (quotinyloore 272 F.3d at 772 n.1).

Here, the caption of the complaint lists two defendants by name only, not theial offi
titles. (Doc. No. 1 at 1.) The third defendant listed in the capti@ert. Officer Peon*is
identified by positiorseeminglybecause Plaintiff does not know fiitst name. Id.) The fourth
defendant is listed by name only, without reference to his official title, on aguhlpel to the
complaint. [d. at 12.) Plaintiff alsoseeks compensatory damage from each individual defendant
by name. Id. at 11, 13.) These details support a finding that the complaint provides sufficient
notice that the defendants are being sued as individGals.Moore272 F.3d at 773And “[t]o
the extent doubt persists that this combination of factors warrants construiognbl@iot as one
against the defendants individually, this doubt should be resoljétbwse’s] favor as a pro se
plaintiff.” Lindsay v. Bogle92 F. App’x 165, 169 (6th Cir. 2004) (citidpswell v. Mayer169
F.3d 384, 387 (6th Cir. 1999)). Accordingly, the Cauiit consider Plaintiff's claimsagainst the
defendants in both theindividual and official capacitiesSee Rodgers 344 F.3dat 594-95
(applying the coursef-proceedings test to hold that a defendant explicitly sued in herabffici
capacity “was on notice that she was [also] being sued in her individual capacity”

2. Dismissal of Official-Capacity Claims

Plaintiff's official-capacity claims are subject to dismissglljndividuals sued in their

official capacities stand ithe shoes of the entity they represeralkire v. Irving 330 F.3d 802,

810 (6th Cir. 2003) (citingentucky v. Grahapd73 U.S. 159, 165 (1985)Here, as officers at



Turney Center Industrial Complex, all four defendants represent the Tennegsaeni2nt of
Correction(“*TDOC”).t As relief, Plaintiff seeks only monetary damages, and the TDOC is an
“agencly] of the state of Tennessee” that is “entitled to Eleventh Amendmenunity from suit
for damages.”Wingo v. Tenn. Dep’'t of Corrd99 F. App’x 453, 454 (6th Cir. 2012) (internal
citations omitted) Plaintiff, therefore, fails to state a claim against all four defendants in their
official capacities.
3. Eighth Amendment Claims

Plaintiff alleges that Defendants Hammond, Rumbaugh, and Peon blindfolded and beat
him while he was in restraints. He also alleges that these three defenaamed him to the
ground face first before removing his restraints and leaving the cell.

Although Plaintiff does not state whether he is a pretrial detainee or a convistewepr
the Court takes judicial notice that Plaintiff is a convicted priséndhe Eighth Amendment
protects postonviction inmates from “cruel and unusual punishmenhith includesthe right
to be free from excessive force by prison officidsirgess v. Fische735 F.3d 462, 472 (6th Cir.
2013) (citingWhitley v. Albers475 U.S. 312, 3182 (1986)). A prisoner’'seighth Amendment
claim for excessive force has objeetiand subjective componsentCordell v. McKinney 759
F.3d 573, 580-81 (6th Cir. 2014). For the objective component, a plaintiff must demonstrate that
a prison official inflicted pain that was “sufficiently serious” basedoamtemporary standards of

decency.”Id. at 580 (internal citations omittedY.he subjective component requires the Court to

! The Court takes judicial notice that Turney Center is a TDOC faciltgeTurney Center Industrial
Complex, ENNESSEE DEPARTMENT OF CORRECTION https://www.tn.gov/correction/sp/stgteison-
list/turneycenterindustrial-complex (last visited Mar. 29, 2019).

2 Plaintiff's prisoner identification number is listed on the compla{Btoc. No. 1 at 1, 6, 345.) A search
of the TennesseFelony Offender Information database using this identification numbecteethat an
individual with the same name and identification number as Plaintiff is actedwnmatéiousedat Turney
Center. SeeTennessee Felony Offender Information, https://apps.tn.gov/foilMEstd Mar. 29, 2019).
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consider whether the alleged force applied by a prison official was joodfaith effort to
maintain or restore discipline, or maliciously and sadistically to cause h&infduotingHudson
v. McMillian, 503 U.S. 1, 7 (1992)).

Here, taking Plaintiff's allegations as true, the Court concludes that Plaintiff states an
excessivedorce claim against Defendartiammond, Rumbaugh, and Peon.

Plaintiff also allegeshathe reported this incident to Clandanon six times, but Clandanon
refused to call medical care for hinthe Eighth Amendment imposes a duty on prison officials
to provide convicted inmates adequate medical cahadrick 805 F.3d at 73&7 (citingEstelle
v. Gamble429 U.S. 97, 103 (1976))Fbr the failure to provide medical treatment to constitute a
constitutional violation, [a plaintiffimust show that the defendf@ntcted with ‘deliberate
indifference to serious medical neétisDominguez v. Corr. Med. Sery5855 F.3d 543, 550 (6th
Cir. 2009) (quotingestelle 429 U.S. at 104). A constitutional claim for deliberate indifference
contains both an objective and a subjective compon&he objective component requires a
plaintiff to show the existence of‘aufficiently seriousmedical reed” Id. (quotingFarmer v.
Brennan 511 U.S. 825, 834 (1994)). “The subjective component, in contrast, requires a plaintiff
to ‘allege facts which, if true, would show that the official being sued subjgcpigeceived facts
from which to infer substantial risk to the prisoner, that he did in fact draw theno&srand that
he then disregarded that risk.ld. (quotingComstock v. McCrary273 F.3d 693, 703 (6th Cir.
2001)).

Here, Plaintiff does not provide adgtailsabouttheinjuries he sustained from the alleged
beating. At this stage in the proceedings, however, the Court must construe theadega
light most favorable to Plaintiff. Thus, for the purpose of initial review, the Cowentsitiiat the

alleged beating-a beatingthat entailed repeatedits to the ribs, face, and genitals, as well as



slamming Plaintiff to the ground face firsat leastresultedin “pain and mental anguish”
sufficiently serious to satisfy the objective component of this cléd®e Richmahv. Huqg 885
F.3d 928, 939 (6th Cir. 2018) (quotiBpretti v. Wiscomp930 F.2d 1150, 11555 (6th Cir.
1991)) (*[P]ain and mental anguish’ endured is itself sufficient to constitutel @and unusual
punishment.”). As to the subjective componé&iaintiff’s six futile requests for treatment from
Defendant Clandanomeflect that Clandanon was aware of Plaintiffs medical ngebut
deliberatelydisregarded them.Accordingly, the Court concludes that Plaintiff states a claim
against Defendant Clandanon for deliberate indifference to his serious mediusl ne

Plaintiff also asserts a claim against Clandanon for failing to report thechbbegéing to
the TurneyCenter Wardenbut he does not explain how this failure violated his constitutional
rights. Plaintiff may, foinstance be attempting to assert a claim for failing to protect him from
another beating by the same three defendants. And a prison offayiaberliable for failing to
prevent another prison official from harming an inmate under the Eighth Amend@ent v.
Scott 249 F.3d 493, 506 (6th Cir. 2001) (quoting Farmer, 511 U.S. at 83a).Plaintiff's
allegations do not reflect that he wascanceratedinder conditions posing a substantial risk of
serious harmafter the beating, as required to satisfy the objective component of this éthim.
(quotingFarmer, 511 U.S. at 834). ThuPlaintiff fails to state a clairhased orthis allegation

4. Discrimination Claims

Finally, Plaintiff asserts a discrimination claim against all four defendabtc. (No. 1 at
11, 13.)He alleges that Defendants Hammond and eated him aacial slurduring the beating
by Hammond, Peon, and Rumbaugh, and that Rgmeatedlysaid “this what we do to n****§.”
After the beating, Plaintiff alleges, Defendant Clandanon called him a racialhslerefusing to

report the incident or call medical care Fom.



The Equal Protection Clause of the Fourteenth Amendment “provides that ‘[n]cl&ihte
... deny to any person within its jurisdiction the equal protection of the laWat? v. Village of
Beverly Hills 677 F. App’x 232, 237 (6th Cir. 2017) (quoting U.S. Const. amend. XIV, &b.)
state a claim under the Equal Protection Clauggeetion]1983 plaintiff must allege that a state
actor intentionally discriminated against the plaintiff because of membershjpateated class.

Id. (quotingHenry v. Metro. Sewer Dist922 F.2d 332, 341 (6th Cir. 1990)).

Here, accepting Plaintiff's allegations as true, the complaint reflects thHahdets
Hammond, Peon, anBumbaugh’s use of excessive force may have been racially motivated.
Likewise, Plaintiff's allegations reflect that Defendant Clandanon may hdwsedeto call
Plaintiff medical caredueto Plaintiff's race. To be sure,[t}he occasional use of racial slurs,
although unprofessional and reprehensible, does not riselevdi®f constitutional magnitude
Jones Bey v. JohnspP48 F. App’x 675, 67478 (6th Cir. 2007) (citations and internal quotation
marks omitted) In this case, however, Plaintiff alleges mtiran mere “[v]erbal harassment or
idle threats’ Wingq 477 F. App’xat455 (citinglvey v. Wilson832 F.2d 950, 955 (6th Cir. 1987))
(“Verbal harassment or idle threats by a state actor do not create a constitidiatiahvand are
insufficient to support a section 1983 claim for reljef. Liberally constuing the complaint,
Plaintiff alleges that the defendants actively engaged in unconstitutional conduct bedaisse of
membership in a protected class. The Court concludes that these allegatiaffscanetso state
a racebased discrimination claim agat all four defendants at this point in the proceedings.
[I1.  Motion to Appoint Counsel

Plaintiff argues thagppointment of counsel is warranted becahseis indigent and
incarcerated, has limited access to legal resources, and requires coungpetly present his

claims. (Doc. No. 2 at 1.) Because this is a civil action, however, appointment of ceumde i



constitutional right Lanier v. Bryam, 332 F.3d 999, 1006 (6th Cir. 2003) (citihgvado v.
Keohane 992 F.2d 601, 6086 (6th Cir. 1993)), andis justified only in exceptional
circumstancesid. (citing Lavadq 992 F.2d at 60%6). “To determine whether these exceptional
circumstances ést, courts typically considéthe type of case and the ability of the plaintiff to
represent himself.”ld. (quotingArchie v. Christian812 F.2d 250, 253 (5th Cir. 1987)).

At this early stage in the proceedings, Plaintiff has demonstrated that henoarucicate
effectively with the Court. Moreover, while Plaintiff's indigence and incatoen present
significant barriers to him, they are circumstanm@®monto many civilpro se prisoneplaintiffs
rather than circumstances that are “extraordinarf¢cordingly, Plaintiff's motion to appoint
counsel will be denied, without prejudice to Plaintiff's ability to raise tlseeisof appointed
counsel again if his circumstances change.

V.  Conclusion

For these reasons, Plaintiff's in forma pauperis application will be gramig his motion
to appoint counsel will be denied without prejudidelaintiff's individual-capacity excessive
force claims against Defendaitammond, RumbauglandCert. Officer Peon will be referred to
the Magistrate Judge for further proceedings consistent with the acconmgp@nger, as wilhis
individual-capacity claim against Defendant Clandanon for deliberate indifference taibissse
medical needs.Plaintiff’'s racebased discrimination claim against all four defendants in their
individual capacities will be referred to the Magistrate Judge as well.
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WILLIAM L. CAMPBELL, JRZ
UNITED STATESDISTRICT JUDGE




