Totty v. FPMCM,LLC Doc. 31

INTHE UNITED STATESDISTRICT COURT FOR THE
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

ANGELAR.TOTTY,

)
)
Plaintiff, ) NO. 1:20-cv-00002
)
V. ) JUDGE CAMPBELL
) MAGISTRATE JUDGE HOLMES
FPMCM, LLC, )
)
Defendant. )

MEMORANDUM

Pending before the Court is Defendant FPMCM, LLCFRast Case”motion to dismiss
the First Amended Complaint(Doc. No. 21). Plaintiff fled a Response (Doc. No. 27) and
Defendant filed a Reply (Doc. No. 28). For the reasons stated ,bekf@endant’sMotion to
Dismiss will beDENIED.

l. BACKGROUND

DefendantFast Casgrovides medical services at various locations in Tennef3ee.

No. 16, 1 4). Plaintiff began employmentraist Caséen May 2017. [(d., 1 10). At that time her
duties included cash applications, code billing, and collectibahs g 10, 14). At some during
her employment, Defendant split the job into three specialized positidnd] (4). Plaintiff was

assigned to collections, which requiteel totalk to customers on the phonkl.( 17).

In March 2018, Plaintiff suffered an illness theft her voiceweak— she was unable to
speak above a whispeld( T 11).0n April 6, 2018, she was diagnosed with laryngitis and advised
to not work for a week.d.). After taking a week off, she returnéal workon May 3, 208, but
her voice problems returned in a few dayd.)( She returned to the doctor, and was advised to

take off another week to rest her voide.)X She returned again and within a few days the pnoble
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returned. Kd.). She again sought treatment and was advised to take another week off to rest her
voice. (d.). Plaintiff returned from work after the third hiatus and continued to experience
problems with her voiceld.). On June 5, 2018&he saw a nedoctor, but did not take additional

time off workat thattime. (1d., T 12).

Plaintiff requested to transfer positions to work as a cash application speaiplisition
that would not require speaking to the public or interacting egttvorkers on a daily basidd,

11 1820). Plaintiff listed the “reason for transfer” as “severe ‘vocal isSudsl.). On June 13,
2018, Jennifer Weaver, a manager, intervieviidgdintiff for the cash application specialist
position. (d., T 18).Plairtiff alleges that, during the interview, she could barely speak above a
whisper and they had to move to a quieter room so that she could be learBefendant did

not transfer Plaintiff to the requested positidd.)(

Plaintiff continued working until June 22, 20E8\dher voice became progressively worse.
(Id., T 12). Around that time,doctor diagnosed pharyngeal erythema and hoarseness and Plaintiff
again took off work for a few dayfld.). She began Family Medical Leave Act (“FMLA”) leave
on June 28, 2018ld,, 11 12, 27).

On July 17, 2018Plaintiff saw a specialist who diagnosed her with vocal paresis and
placed heon limited work and strity limited vocal use.Id., 11 13, 15)On Septembe23, 2018,
when her FMLA leave was close to emgliPlaintiff contacted the human resources department
about being assigned to available positiohsash application specialist or billing special{sd.,

1 21). She was not approved for either position and was terminated the followinkgiday. (

Plaintiff filed this action under the Americans with Disabilities Act (“ADA"), 42 LS8

12111,et seq., alleging Defendant failed to reasonably accommodate her disability by failing to



place her in an available job where she was not required to speak. Defendant filedatite inst
motion to dismiss.
. STANDARD OF REVIEW

For purposes of a motion to dismiss, the Court must take all of the factual allegations
the complaint as true as the Court has done aldsheroft v. Igbal, 556 U.S. 662, 678 (2009). To
survive a motion to dismiss, a complaint must contain sufficient factual matteptadas true,
to state a claim to relief that is plausible on its fadeA claim has facial plausibility when the
plaintiff pleads factual content that allows the cdordraw the reasonable inference that the
defendant is liable for the misconduct allegletl. Threadbare recitals of the elements of a cause
of action, supported by mere conclusory statements, do not sufficd/lhen there are well
pleaded factual allegjans, a court should assume their veracity and then determine whether they
plausibly give rise to an entitlement to religf. at 679. A legal conclusion, including one couched
as a factual allegation, need not be accepted as true on a motion to disnass,mere recitations
of the elements of a cause of action sufficiethtat 678;Fritz v. Charter Twp. of Comstock, 592
F.3d 718, 722 (6th Cir. 20108briq v. Hall, 295 F. Supp. 3d 874, 877 (M.D. Tenn. 2018).
Moreover, factual allegations that aremalyconsistent with the defendant’s liability do not satisfy
the claimant’s burden, as mere consistency does not estalalisibility of entitlement to relief
even if it supports thpossibility of relief. Igbal, 556 U.S. at 678.

In determining whethea complaint is sufficient under the standardslgifal and its
predecessor and complementary cBsk Atlantic Corp. v. Twombly, 550 U.S. 544 (2007), it may
be appropriate to “begin [the] analysis by identifying the allegations in the compldiate¢inat
entitled to the assumption of truthgbal, 556 U.S. at 680. Identifying and setting aside such

allegations is crucial, because they simply do not count toward the plaintiff's goal oihghowi



plausibility of entitlement to relief. As suggested absueh allegations include “bare assertions,”
formulaic recitation of the elements, and “conclusory” or “bald” allegatitcthsat 681. The
guestion is whether the remaining allegatientactual allegationsi.e., allegations of factual
matter— plausiblysuggest an entitlement to reliéd. If not, the pleading fails to meet the standard
of Fed. R. Civ. P. 8 and thus must be dismissed under Rule 12(H)@)683.
1. ANALYSIS

The ADA prohibits discrimination “against a qualified individual on the basiksatbility
in regard to ...[the] terms, conditions, and privileges of employment.” 42 U.S.C. § 12112(a). The
Act requires employers make “reasonable accommodations to known physical or mental
limitations of an otherwise qualified individual with a disalili.. unless such covered entity can
demonstrate that the accommodation would impose an undue hardship on the operation of the
business of the covered entity.” 42 U.S.C. 8 12112(b)(5)(A). To establish a failure to accoenmoda
claim, a plaintiff must plausip allege that: (1) she was disabled within the meaning of the ADA;
(2) she was otherwise qualified for her position, with or without reasonable accotionp(i)
the employer knew or had reason to know about her disability; (4) she requested an
accommodton; and (5) the employer failed to provide the necessary accommodBationey v.
United Parcel Serv., 909 F.3d 834, 839 (6th Cir. 2018).

For purposes of the Motion to Dismiss, Fast Past does not dispute that Plaintiféged all
facts to show that she was disabled within the meaning of the ADA, she was othealifssdqu
for the position, and that it knew or had reason to know of heratussues.” Defendant argues
the claim should be dismissed because it did, in fact, provide reasonable accommodation t
Plaintiffs vocal issues by allowing her time off as recommended by her doctor. Defanglzes,

“[T]he issue raised in Fast Pace’s Mot to Dismiss is not whether Plaintiff’'s vocal paresis



constitutes a disability, but rather whether Fast Pace was required to lgratitf’® request for
reassignment ... Even if Plaintiff's voice issues constituted a disability, Plaiatihot state a
claim as a matter of law because her own allegations plainly show that EasteBaonably
accommodated her with leave and was not required to reassign her.” (Doc. No.28 at 1-
Defendant als@ontendthat Plaintiff's allegations regarding the requelke snade at the
end of her FMLA leave to be placed in a different position are deficient. Deferdapsahat
she did not allege that human resources director was aware of her disabilithie flegiuestd
transfer waso accommodate her disabilityr that reassignment was requirgidl. at 3).
Defendant’s arguments are without merit. At this state in the litigation, Plaintdfordg
plausibly allege the elements of a claim, and, reading the Complaint in the lightwuarable to
the Plaintiff, the Court finds that she has done so .Helantiff alleges, and for purposes of this
motion, Defendant does not contékgt she was disabled within the meaning of the ADA because
she was severely limited in the use of her voRfee allege®efendant was aware of her “voice
issues”because she frequently could not speak above a whisper and aflentedtakeime off
to address the problerShe allege sie hassuccessfully done the work required in the positions
for which she sought transferand is therefore qualified for those positions. Finally, Plaintiff
alleges that Defendant denied her requedtansferto a position that would not require her to
speak daily. Whether the requested transfer is was a necessary or reasonabteodationis

not a matter to be determined at this stage in the litigation.



V. CONCLUSION
For the reasons statddefendant’s Motion to Dismiss BENIED. An appropriate Order

will enter.

WILLIAM L. CAMPBELL, J
UNITED STATES DISTRICT JUDGE




	III. ANALYSIS

