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UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NORTHEASTERN DIVISION

WYNDHAM VACATION RESORTS, INC., )

and, WYNDHAM VACATION )

MANAGEMENT, INC., )
)

Plaintiff, ) Case No. 2:12-cv-00096

) Judge Aleta A. Trauger
V. )
)
THE CONSULTANT GROUP, SMOKEY )

MOUNTAIN GETAWAYS, LLC, MOUNTAIN )
GETAWAYS, LLC, JEFF EARLE, SUPERIOR )

VACATIONS, INC. d/b/a SUPERIOR )
TIMESHARE CLOSING, RAY SPIGNER, )
MICHAEL DEAN SPIGNER, CHARLES )
SIMERKA, JUDITH McGINTY, DANIEL )
GARRETT, and CHRISTAL FRANKLIN, )
)
Defendants. )
MEMORANDUM

On July 25, 2013, the plaintiffs filed #&mended Complaint for Damages (Docket No.
84). Defendants Jeff Earle and Smokey Moum@Getaways at Town Square, LLC (“SMG”),
who were added to the case in the Amended Caintphave filed a Motion to Dismiss (Docket
No. 105), to which the plairits filed a Response in oppositigpocket No. 128), and SMG filed
a Reply (Docket No. 140).Defendants Michael Dean SpignRay Spigner, and The Consultant
Group, Inc. (collectively, the “Spigner Defendants”) have filed a Motion for Judgment on the
Pleadings (Docket No. 144), to which the pldistfiled a Response inpposition (Docket No.

160), and the Spigner Defendafiksd a Reply (Docket No. 167)in response to the Spigner

The caption of the case refers to SMG as “Smokey Mountain Getaways, LLC,” whereas
the brief refers to SMG as “Smokey Mountain Getaways at Town Square, LLC.”
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Defendants’ Reply, Wyndham sitteneously filed a Sur-ReplfDocket No. 171) and a separate
Motion to Strike the Spigner Defendants’ tioo (Docket No. 172), to which the Spigner
Defendants filed a Responseapposition (Docket No. 177), anle plaintiffs filed a Reply
(Docket No. 195). The plaintiffs have alfled a Supplemental Brief concerning damages.
(Docket No. 205.)

For the reasons stated herein, the MotioStttke will be denied, Earle and SMG's
Motion to Dismiss will be granted in part anchéel in part, and the 8mer Defendants’ Motion
for Judgment will be grantad part and denied in part.

BACKGROUND

Michael Dean Spigner and Ray Spigner ooperate, and/or mage The Consultant
Group (“TCG”), which is a Tennessee partnershianiel Garrett and Christal Franklin operate
and/or are employees of Superior Vagas, Inc. d/b/a Superior Timeshare Closings
(“Superior”), which is a Tenness corporation. Jeff Eartgperates and/or is employed by
Mountain Getaways, LLC (“Mouatin Getaways”) and Smok&jountain Getaways (“SMG”),
both of which are Tennessee comgd@mns. This case concerngeghtions that these entities
engaged in, and continue togage in, a conspiracy that targets “Wyndham” timeshare owners
and defrauds both those ownargl certain “Wyndham” entitiés.

On September 28, 2012, Wyndha/acation Resorts, Inc. ("“WVR?”) filed a Complaint

*The Amended Complaint and the plaintiffs’ merits briefs often refer to “Wyndham”
without distinguishing between the two Wyndham-related plaintiffs in this case. However,
Wyndham Vacation Resorts, Inc. is defined as “Wyndham” within the Amended Complaint, and
the other Wyndham-related entity, Wyndham Vacation Management, Inc., fails to state a claim
for the reasons set forth herein.



against the Spigner Defendants, Supef@rarles Simerka, and Judith McGidtOn July 25,
2013, with leave of court (and over the existitggendants’ objections), WVR filed an Amended
Complaint (Docket No. 84), whichdded Daniel Garrett, Christetanklin, Jeff Earle, Mountain
Getaways, and SMG as defentia and added Wyndham VacatiManagement, Inc. (“WVM”)
as a party plaintiff. eeDocket Nos 81 and 82 (Memorandamd associated Order granting
WVR’s motion for leave to amend).) The piaffs have also filed a RICO Case Statement
(Docket No. 26), Supplemental RICO Case &tant (Docket No. 95), a Second Supplemental
RICO Case Statement (Docket No. 191), arichird Supplemental RICO Case Statement
(Docket No. 193), of which the court takes notice.

Based on its understanding oéthroposed Amended Complaint allegations at the time,
the court set forth the basic facts on this egaseprevious opinion, familiarity with which is
assumed. (Docket No. 81.) However, (1)itietant motions raise new and/or more focused
arguments concerning the sufficiencytité Amended Complaint allegatichand (2) the
Spigner Defendants have introducettitional materials — propergpnsidered at the Rule 12
stage — that place the plaintiffs’ allegations imeav light with respect to some of their alleged
damages. These differences are describedadmaessed in the relaviasections herein.

RULE 12(B)(6) AND RULE 12(C) STANDARDS

®Simerka and McGinty allegedly assisted the Spigner Defendants in June 2012. Even if
true, the allegations against Simerka and McGinty suggest that they played only a minor role
(both substantively and temporally) in the alleged conspiracy. Simerka is proceedssand
has not joined in either of the pending motions. McGinty, who is represented by the same
counsel as the Spigner Defendants, has not moved for dismissal of the claims against her.

“Earle and SMG were not parties to WVR’s motion for leave to amend. Therefore, their
Rule 12(b)(6) motion reflects their first opportunity to challenge the sufficiency of the Amended
Complaint as it applies to them.



A motion for judgment on the pleadings uné&aile 12(c) is governed by the same
standards that govern a motion to dismiss for failure to state a claim under Rule 1Zb¥6).
Reilly v. Vadlamudi680 F.3d 617, 622-23 (6th Cir. 2012).

In deciding a motion to dismiss for failure to state a claim under Fed. R. Civ. P. 12(b)(6),
the court will “construe the complaint in the light most favorable to the plaintiff, accept its
allegations as true, and draw all reasonable inferences in favor of the plairéctv, Inc. v.
Treesh 487 F.3d 471, 476 (6th Cir. 200T)pge v. Rock Fin. Corp281 F.3d 613, 619 (6th Cir.
2002). The Federal Rules of Civil Procedure reqgihas a plaintiff provide “a short and plain
statement of the claim’ that will give the defendant fair notice of what the plaintiff’'s claim is and
the grounds upon which it restsConley v. Gibson355 U.S. 41, 47,78 S. Ct. 99, 2 L. Ed. 2d 80
(1957) (quoting Fed. R. Civ. P. 8(a)(2)). The court must determine whether “the claimant is
entitled to offer evidence to support the claims,” not whether the plaintiff can ultimately prove
the facts allegedSwierkiewicz v. Sorema N,A34 U.S. 506, 511, 122 S. Ct. 992, 152 L. Ed. 2d
1 (2002) (quotingScheuer v. Rhode416 U.S. 232, 236, 94 S. Ct. 1683, 40 L. Ed. 2d 90 (1974)).

The complaint’s allegations, however, “must be enough to raise a right to relief above the
speculative level.”Bell Atlantic Corp. v. TwombJ\650 U.S. 544, 555, 127 S. Ct. 1955, 167 L.

Ed. 2d 929 (2007). To establish the “facial plausibility” as required to “unlock the doors of
discovery,” the plaintiff cannot rely on “legal conclusions” or “[threadbare] recitals of the
elements of a cause of action,” but, instead, the plaintiff must plead “factual content that allows
the court to draw the reasonable inference that the defendant is liable for the misconduct
alleged.” Ashcroft v. Igbal556 U.S. 662, 129 S. Ct. 1937, 1949-50, 173 L. Ed. 2d 868 (2009)

A court deciding a Rule 12 motion may, without converting the motion into a Rule 56



motion, consider (1) documentsatha defendant attaches to a motion to dismiss, if they are
referred to in the plaintiff€omplaint and are central torheaim; and (2) documents that
constitute public records or are otherwise appate for the taking of judicial notic&see
Weiner v. Klais & Co, In¢.108 F.3d 86, 89 (6th Cir. 199New England Health Care
Employees Pension Fund v. Ernst & Young, L3¥6 F.3d 495, 501 (6th Cir. 2003).

MOTION TO STRIKE

In its Amended Complaint, the plaintiffspeatedly allege that the defendants caused
them damage by induay “Wyndham owners” to default on eagvner’s contractual obligation
to pay maintenance fees “to Wyndham.” Therteuuling granting leave to amend was, in part,
premised on this alleged fact.

In support of their Motion for Judgmentgtispigner Defendants attached the following
documents: (1) deeds specificalgferenced in the Amendé&bmplaint; (2) Superior documents
allegedly quoting putative transfesd$3,000 for attorney’s fees, ieh were referenced in the
Amended Complaint; (3) an Amended and Rest&leclaration of Hazontal Property Regime
Covenants, Conditions and Restions for Fairfield Nashvillat Music City USA, which was
publicly recorded with the Davidson Countydier of Deeds, and which is specifically
referenced in one of the quitclaim deeds i#d in the Amended Complaint; (4) 10 of the 76
liens for unpaid maintenance feegsorded by the Music City USA Property Owners Association,
Inc., which were publicly recorded with the Ddson County Register ofdeds; and (5) a list of
the 76 liens for unpaid maintenance fees méeo by the Music City USA Property Owners
Association, Inc. in the Davidson County Register of Deeds. In support of their motion, the

Spigner Defendants (correctly) argued that thedenmats were either referenced in the Amended



Complaint and/or were public records, therebyrpting the court to consider them at the Rule
12 stage. As described herein, these docunsbots that, at least in some instances, the
“‘owners” at issue in this case coattually owed maintenance feeghod party entities-notto
WVR.?

The plaintiffs filed a Response to the Mwtifor Judgment on the Pleadings that did not
challenge the Spigner Defendame’sition that considering theslocuments was appropriate at
the Rule 12 stage. Insteade thlaintiffs attached to theResponse additional documents,
including (1) “Delinquency Fee Agreements'tveen WVR and certain trusts or timeshare
owner’s associations at particular facilitiesdd2) purchase and sale agreements between WVR
and certain timeshare owners. As discussadare detail herein, through these documents, the
plaintiffs essentially articulated a new theorypetuniary liability that was not contained within
its Amended Complaint.

After the Spigner Defendants filed a Reply that drove the hole deeper, the plaintiffs
pivoted by filing the instant Motion to Strike. tine Motion to Strike, the plaintiffs argue, for the
first time, that the Spigner Defendants’ nootimproperly relies on materials outside the
Amended Complaint and, therefore, ifeefively a premature Rule 56 motion.

To begin with, the plaintiffs’ failure to raasthis issue in its Response to the Motion for
Judgment, rather than in connection with its @&um-Reply(nearly three months after the motion
was originally filed and more #m five weeks after filing its owResponse) is inexcusable and

contradicts their position ithe Response, which both adssed the import of the Spigner

°As explained herein, because WVM has failed to state a claim, the relevant inquiry
relates to the relationship between WVR, the timeshare owners, and the relevant trusts/timeshare
owners’ associations.



Defendant’ additional dagnents on the merits and introduced even more documents for the
court’s consideratioh. At any rate, on the merits, the plaifgisimply fail to address the Spigner
Defendants’ valid argument that this court neapsider public records and materials referenced
in the Amended Complaint Wiout converting the motion.

In sum, the plaintiffs’ Motion to Strike is “a day late and a dollar short,” and therefore
will be denied.

THE SPIGNER DEFENDANTS’ MOTION FOR JUDGMENT ON THE PLEADINGS

l. WVM

Although the court granted Wyndham leavdilman Amended Complaint that included
WVM as a plaintiff, the Spigner Defendantawincingly argue thathe Amended Complaint
fails to state any claim by WVM. The Amend@dmplaint states that WVM “provides services
related to contractual fees, homeowners’ asgiotis, and maintenance fees for points-based
products deeded to a trust.” The Amen@e&anplaint does not otherwise reference WVM
specifically, let alone (1) articulate a caw$ection asserted by WVM, (2) describe the
relationship between WVM and the “Wyndham ownergssatie in this lawsuit, or (3) assert that
WVM suffered any damages.

In their Response, the plaintiffs providerseal paragraphs afetail concerning the
“Wyndham”-related business model that are mottained within the Amended Complaint. They
do not address how the court abalppropriately consider thaformation in the Rule 12(c)

context. At any rate, subject to that purported framewoekplhintiffs argue that an unknown

®Although not specifically addressed by the parties, the purchase and sale contracts
between WVR and individual timeshare purchases are arguably incorporated by reference into
the Amended Complaint.



subset of WVM customersayhave been impacted by the @per Defendants. The plaintiffs
vaguely allege, without supporting documentation, that thendefés failed to provide (or
otherwise supplement) discovassponses that would havesidified any WVM customers in
that category.

The court will not consider statementscofinsel that are not contained within the
Amended Complaint. This case was filed in $egier 2012, and the plaiifis have had ample
opportunity to include relevaiadlegations in the pleading$urthermore, if Wyndham had an
issue with the defendants’ discovery respongefiould have raised them in a Motion to
Compel, not as an unsupporigakt hogustification for (a) naming WVM as a party plaintiff
without necessary contextualegations, and (b) contimg to defend WVM’s continued
participation in this lawsuit.

Considering the allegations within the faarners of the Amended Complaint, the court
finds that the Amended Complaint does not eapproach stating a cause of action by WVM.
The court will therefore dismiss WVM from this cdseélereinafter, the court will refer to
allegations by WVR only.

. Claims Specific to Dean Spigner

A. Breach of Duty of Loyalty

“In its July 23, 2013 opinion, the court had indicated its assumption that, if discovery
showed that Wyndham’s concerns relating to WVM were unfounded, Wyndham would drop
WVM as a party plaintiff. Leaving aside whether the court was unnecessarily lenient in
permitting WVM'’s addition as a party plaintiff at the time, Wyndham has not brought to the
court’s attention any issue pertaining to discovery relating to WVM in the intervening 10
months.

8Although several defendants did not join the Spigner Defendants’ motion or otherwise
assert the same argument concerning WVM, the grounds for dismissing WVM are the same
relative to all defendants in this case.



WVR concedes that judgment on this clg@ount VIII) is warranted. The court will
dismiss the claim without analysis.
B. Breach of Contract (Breach of Non-Compete)

1. Amended Complaint Allegations

WVR alleges that Dean Spigner (hereinaft8pigner”) violated a rstrictive covenant in
his “Salesperson Agement” with WVR. In relevant part, thBalesperson Agreement states
that, for a period of twelve months followingstiermination, Spigner will not directly or on
behalf of any other entity (&plicit and/or hire (for business purposes) any current or former
WVR employees or “any person who workedoovided services for WVR;” (b) solicit or
persuade any WVR owner or coster to discontinue its relatiship with WVR; or (c) contact
for sales or marketing purposasy person whom Spigner, “asesult of [his] employment with
WVR,” met with or otherwise communicated with.

According to the Amended Complaint, Spigf@merly managed and/or served as a
salesperson at multiple “Wyndham Resorts"ravéen-year period, including locations in
Tennessee, Nevada, and GeargiWVR alleges that Spigner “developed knowledge and
information during his employment at Wyndham mrelyyzg tactics and meods he could utilize
unfairly for purposes of financial gain” (Ar@ompl. 1 92), that Spigner “developed and/or

cultivated relationships with Wyndham'’s tinmase owners while epfoyed at Wyndham’ig.

*WVR filed a copy of Spigner’'s Salesperson Agreement as an exhibifpimjissed
Amended Complaint. After this court granted leave to amend, WVR filed an Amended
Complaint that contained references to, but did not actually attach, any of the referenced
exhibits. This was presumably an oversight by WVR’s counsel. Regardless, the parties have
treated the Salesperson Agreement — in the form introduced as a proposed exhibit — as
incorporated by reference into the Amended Complaint.

9



95), and that “Spigner’s interaah with and service to his yvidham customers, while employed
at Wyndham, was a vital aspect in furtherihg business interests, goodwill and reputation of
Wyndham.” (d. § 98.) The Amended Complaint does elatborate on the types of “knowledge
or information” or “relationships” that Spigner allegedlywd®ped through his employment at
WVR. However, in the Salesperson Agreemtsetf, Spigner explicitlyacknowledged that, “as
an employee of WVRSalesperson may be given or be ptivgertain valuable, proprietary or
confidential informationincluding but not limited to salesyarketing, and training materials and
information, [p]roduct pricingrad strategies, and prospectparchaser lists.” (Salesperson
Agreement § 6 (emphasis added).)

On June 3, 2012, Spigner, who, at ti@ae, was working at the Wyndham Plantation in
Villa Rica, Georgia, voluntarily quit WVR. écording to the Amended Complaint, Spigner
immediately (1) set up a competing business, T&®@e Villa Rica facility; (2) set up a booth
with “Wyndham” logos that gave customers thi#ahfalse impression that his company’s sales
pitch was affiliated with WVR? (3) through a deceptive “hard Sedhles presentation, solicited
and persuaded WVR customers to transfer theegshare interests and to purchase a substitute
vacation package inste&d4) hired former WVR employegsmanda Farmer and Karen Roque,

and hired or attempted to hire former W¥Riployee Simerka, as TCG employees; and (5)

According to the Amended Complaint: “Consultant Group employees provided
individuals with the impression that they are employees of or associated with Wyndham through
the use of the following deceptive practices: the presence of a Wyndham sign or banner; the
presence of Wyndham napkins; and the use of an individual wearing Wyndham clothing and
driving a vehicle marked as a Wyndham vehicle to meet with Wyndham owners.” (Am. Compl.
162.)

YAlthough it is not perfectly clear in the Amended Complaint, it appears that TCG
marketed a Mountain Getaways vacation package as the substitute for WVR’s packages.
According to the Amended Complaint, Earle and/or SMG received a cut of these sales.

10



utilized (then) current WVR employee McGirtty solicit customers away from WVR in June
2012. Spigner allegediontinued to contact WVR owneasd to solicit their business through
deceptive practices for the next 12 months.

Assuming these allegations to be true g8pr flagrantly violated the terms of his non-
compete agreement in multiple respects. Kbeéess, Spigner argues that, under Tennessee law,
(1) WVR has not pleaded sufficient facts to bbsh that WVR had a legitimate business interest
to protect through the non-compete clause @fitlst place; and (2) even if WVR had such an
interest, the non-compete clause’s terms are overbtfoad.

In Murfreesboro Med. Clinic, P.A. v. Uderh66 S.W.3d 674, 678 (Tenn. 2005), the
Tennessee Supreme Court set forth the foligvatandards for evaluating covenants not to
compete:

In general, covenants not to compate disfavored in Tennessee. These

covenants are viewed as a restraintadéy;, and as such, are construed strictly in

favor of the employee. However, if tieeis a legitimate business interest to be

protected and the time and territorial limitations are reasonable then non-compete

agreements are enforceable. Factors rateeawhether a covenant is reasonable

include: (1) the consideration supporting tovenant; (2) the threatened danger

to the employer in the absence of tovenant; (3) the economic hardship
imposed on the employee by the coveanpand (4) whether the covenant is

?Paragraph 14 of the Salesperson Agreemrith is dated August 29, 2011, states that
the agreement “shall be construed according to the laws of the State in which Salesperson [
Spigner] was last empyed by FRI [Fairfield Resorts, Inc.]Here, the parties appear to assume
that Tennessee law governs Spigner’s agreerakthbugh no party refemees 14 and no party
represents that Spigner was lestployed by Fairfield Resorts, Inewhatever that entity may be
—in Tennessee. The court will assume foppaes of the motion, as the parties have, that
Tennessee law governs Spigner’s Salesperson Agreement.

Also, with respect to the section relating to WVR’s breach of contract claim against
Spigner, the court is somewhat surprised with WVR’s brief, which at times cites allegations that
do not support the proposition for which they are cited. WVR should assume that the court
always cross-checks references for accuracy.

11



inimical to the public interest. Alsthe time and territorial limits must be no
greater than necessary to proteetibusiness interest of the employer.

Id. (internal citations omitted)In determining whether therg a “legitimate interest to be
protected,” Tennessee applies the following framework:

Because an employer may not restragtireary competition, it must show the

existence of special facts over and abordinary competition. These facts must

be such that without the covenant, #mployee would gain an unfair advantage

in future competition with the employe€onsiderations in determining whether

an employee would have such an iméavantage include (1) whether the

employer provided the employee withespalized training; (2) whether the

employee is given access to trade orifess secrets or other confidential

information; and (3) whether the emapér’s customers tend to associate the

employer’s business with the employee tluéhe employee’s repeated contacts

with the customers on behalf of the employer. These considerations may operate

individually or in tandem tgive rise to a properly protectable business interest.
Vantage Tech., LLC v. Crqsk/ S.W.3d 637, 644 (Tenn. @Gpp. 1999) (internal citations
omitted).

Here, construing the terms of the Ametid&omplaint liberally and drawing all
reasonable inferences in favor of WVR, thertdinds that WVR has pleaded facts sufficient to
show that WVR had a legitimate business irdgete protect through the non-compete agreement.
Spigner’s actions were precisely the typeadivities that the non-compete agreement was
designed to prevent. In the Salespersore@grent itself, Spigner acknowledged that he would
become privy to several categories of highly sensitive and/or cotiitlbusiness information,
and the Amended Complaint alleges that he utilized WVR’s “confidential information” to his
own advantage during the 12-mbrgost-termination period. Spier targeted WVR owners at
the same facility he hgdst managed, and he immediategcruited WVR personnel (including

his own son) to work for him. Assuming tiilaé Amended Complaint allegations are true, it is

reasonable to infer that Spigner was capitalimngome type of confidential WVR information

12



in operating the new venture direct competition with WVR?

As to Spigner’s argument théite non-compete terms wdsmader than necessary, the
court finds that, in the context of this case,iffseie is fact-dependeand should be addressed at
a later stage. The timeniitation of 12 months is nger seunreasonableSeeDabora, Inc. v.
Kline, 884 S.W.2d 475, 478 (Tenn. Ct. App. 19949Holding three-year nationwide restrictive
covenant). Furthermore, given the breadtMR’s operations nationwide and Spigner’s sales
activity in multiple states, it may be that thationwide scope of the non-compete was justified
for that 12-month periodSee, e.gid.; William v. Tanner Co., Inc. v. Tayld630 S.W.2d 517
(Tenn. Ct. App. 1974) (upholding bayear nationwide restrictiveogenant). The reasonableness
of these restrictions may turn on the scop@/®MR’s legitimate business interests generally and
facts specific to Spigner specifisa Accordingly, the court fids that judgment on the breach of
contract claim against Spignemist warranted at this stage.

lll.  Damages

The Spigner Defendants contend that WVR saffered no damages because WVR is not
owed maintenance fees. As an initial mattelVa4R points out in its in brief, it seeks more than
pecuniary damages for the loss of maintend@es. Among those adutinal claimed damages
are “[d]Jamages related to the loss of goodvaliid damages to WVR'’s “reputation,” the “loss of
future profits and future business” from thedwf repeat business, referrals, and upgrades by

existing WVR owners, and “cosiesses and fees related to the substantial resources needed to

130f course, whether WVR will be able show that Spigner in fact acquired
“confidential” information, eceived “specialized” trainingr otherwise became the “face” of
WVR to certain segments of WVR’s custorbaise, are separate questions that are best
addressed on a developed factual record.

13



address” the consequences @& tlefendants’ actions. As a general matter, these are potentially
cognizable losse€$. The key issue raised by the Spigbefendants relates to one other category
of damages: whether WVR “losiny maintenance fees because of the fraudulent transfers and
can legally recover for those losses.

The Spigner Defendants have introduced dantsithat appear to cast considerable
doubt on WVR'’s lost maintenance fees theordarihages. For example, units at the Fairfield
Nashville at Music City USA Resort, whidimanged its name to “Wyndham” in 2006, are
governed by a Declaration of Covenanten@itions, and Restridns (“Restrictions”)
establishing “The Music City Progg Owners, Association, Inc.That association manages the
resort and charges its members/timeshare owaeessfor management of the timeshare program
and maintenance of the units. The associatiowed the fees, the association has the right to
charge late fees and interestddhe association has the right to record liens and to foreclose on
an owner’s interest in the event of default ogmpant of the maintenance fees. Public records
introduced by the Spigner Defendants show thaa#iseciation has, in fact, recorded liens for
unpaid maintenance fees.

In its Response, WVR does nosplute that it is not directly owed maintenance fees as to
certain timeshare interests at issue in tsstat. However, WVR haproduced copies of an
“Assignment Agreement and Use Restriction” and/or a “Rageland Sale Agreement” it
executes with customers at the point of sale. These agreements include a promise to pay

maintenance fees to the relevant timeshaneeosV association or trust. For example, one

“It may be that some classes of damages are available for certain claims by WVR but not
others. Because the parties have not addressed the issue, the court makes no express findings
concerning the availability of these alleged losses relative to particular claims.

14



Assignment Agreement states akbol@s: “Owner hereby agrees pay to the Trust on behalf of

the Association an annual [assessment] for ceetgienses attributable tbe Plan in accordance
with the provisions of the Trust Agreement, . . . which annual [a]Jssessment includes Owner’s
share of the expenses associated with the tiper@nd maintenance of the Plan, . . . and may
include Owner’s proportionate share of Owner’s POA maintenance fees and common expenses
attributable to his Property[.]” That Assignniékgreement also provides that, “[ijn the event
Owner defaults on his obligation umdbe Contract resulting in the termination of said Contract,
this Assignment Agreement shb# deemed terminated and catextbnd all rights of the Owner
hereunder shall cease.” (1 15.) These terms appeatigate an owner to pay those expenses to
a homeowner’s association (or trust) as a condition of the purchase and sale
agreement/assignment agreement betwWVR and a particular owner.

WVR contends that it is damaged by thigure of timeshare owners (or the sham
transferees) to pay maintenance fees tttimeowners’ associations because WVR has a
separate contractual relationshvith those associations, whereby it pays the associations
somewhere between 75% and 100% of the valaggfegate delinquencies. As an initial matter,
this contractual relationship ot alleged in the Amended Colamt. More importantly, the
Spigner Defendants argue that the agreenapysar to be voluntary contracts between WVR
and the associations, whereby WVR actupltlyfits by receiving the right to re-sell the spaces
corresponding to the delinquent homeowners. WW@Rtends that it is a so-called “lost volume”

seller and that, under Tennessee law, its effontsitigate damages and to keep the homeowners’

®Although neither party here characterizessitsuch, it appears that the homeowner’s
association may be a third-paligneficiary under these agreements.

15



associations solvent (as it characterizesifimmquency fee agreements) do not preclude it from
claiming breach of contrachd/or from claiming damages for the lost maintenance fees.

The Spigner Defendants hav&de a cogent argument that WVR is not entitled to
recover the unpaid maintenance fees because WVR was not entitled to those fees in the first
place. Nevertheless, the court finds that it widag premature to rendapartial judgment at this
stage relating to this category of claimedyreary damages by WVR. First, the relationships
among WVR, timeshare owners, and the timeshemgers’ associations are, in a word,
complicated. While it may be that WVR cannetaover those fees basedl a separate, voluntary
contract between itself and a particular aggtmn, the issue requires more context and
explanation than the Rule 12 restrictions afford. Second, the record thef@®urt on this issue
is incomplete; indeed, WVR argues that, in some instances, it does have contracts under which
timeshare owners owe WVR the maintenance faesttl. Thus, even if it were appropriate for
the court to draw conclusions regarding the M@&Gity USA Restrictions, it is not clear that
extrapolating those conclusions to all of the tihags interests at issue in this lawsuit would be
appropriate. Under the circumstances, thetogill not dismiss WVR’s pecuniary damages at
this stage, although the court is now cognizaat, ttelative to timeshare interests at certain
facilities corresponding to some (likely most) of timeshare interests at issue in this case, WVR
may have an uphill climb to show thifis legally entitled to those damagés.

IV.  Other Claims?’

*The court reserves judgment on whether WVR may even recover under this alternative
theory of damages, which was not set forth in the Amended Complaint.

"The court observes that the Spigner Deferslanswered the origith Complaint, which
asserted the foregoing claims against théime Spigner Defendants now contend that the
Amended Complaint, which actualtontains more detailed ajjations than the Complaint, is

16



A. Intentional Interference with Current and/or Prospective Business
Relations, and Interferencewith Contractual Relations

To show intentional interference with bussas relations, a plaintiff must show: (1) an
existing business relationship wspecific third parties or a prospective relationship with an
identifiable class of third persons; (2) the aefant’'s knowledge of thaielationship and not a
mere awareness of the plaintiff's business dealiwith others in genal; (3) the defendant’s
intent to cause the breach or terminatiothef business relationship; (4) the defendant’s
improper motive or improper means; and (5ndges resulting from the tortious interference.
Trau-Med of Am. Inc. v. Allstate Ins. C@1 S.W.3d 691, 701 (Tenn. 2002). The Spigner
Defendants argue that WVR has abfieged a business relationskijh the timeshare owners or
the termination of a business relationship, argumtirat are essentially flip-sides of the same
coin.

WVR apparently entered into agreementssbome customers that were conditioned on
the customer’s continued paynierf maintenance fees to a timeshare owner’s association.

WVR also alleges that some of its business «ofr@m upgrades and other packages that existing

insufficient to state the additional claimiscussed in this section against them.

The court also notes that WVR continues to Wit¢R v. VP Transfers, LL,Q013 WL
4510954 (M.D. Tenn. Aug. 27, 2013), in which another judge within this district granted an
unopposedotion for Summary Judgment in a somewhat similar case. Given that the motion
was unopposed, the sufficiency of the claims at issi®iiiransfersvent unchallenged,
thereby reducing the persuasive value of the legal conclusions reached by the court in that case
significantly. Finally, WVR at times cites indiscriminately to cases in other jurisdictions
involving timeshare “consultants,” without explaig how the factual circumstances in those
cases are analogous to those presented here (indeed, at least in some instances, they are not) and
what inferences the court should draw from thet that claims have been filed and/or settled in
other jurisdictions without a finding or admissiohliability. In the absence of any meaningful
attempt to address the relevance of those cases to this lawsuit, the court has not relied on them in
any fashion in addressing the instant motions.
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WVR timeshare owners purchase from WVR. Thegad conspiracy was designed to facilitate
fraudulent transactions that ineatily resulted in 1) the trafesor ceasing to pay maintenance
fees (to whomever those feesrav@wed directly), (2) the traferor not continuing to do any
business with WVR related to that timeshateri@st, such as purchasing upgrades, and (3) the
transferee (always a judgment-proof sham paseh sometimes withokhowledge) not paying
maintenance fees, with no prospect of doingriitwsiness with WVR lated to that timeshare
interest.

In an argument that only a lawyer could Iptree Spigner Defendants also argue that, if
WVR is correct that the fraudulent conveyanced the Spigner Defendants procured are legally
void, then the business relationship betweenRAMd the (none-the-wiser) transferors never
actually terminated in the first place, meaningt WVR should be suinthe innocent transferors.
The Spigner Defendants cite no legathority for the proposition thatde factotermination of
the business relationship between WVR and the transferor — which the Spigner Defendants
precipitated — falls outside ti@au-Medformulation. Moreover, the Amended Complaint
alleges that Spigner/TCG'’s sales pitch specificalyted TCG’s ability to assist customers in
terminating their continued relanship with WVR in favor amlternative vacation club package
(the Mountain Getaways package, apparentig) purportedly would offer the same benefits at
lower cost. In other words, the Spigner Defants’ business model allegedly was premised on
drawing customers away from WVR, or at leamtivincing customers that the deed transfers and
purchase of a substitute Mountain Getaways package would acsbat result. Accordingly,
the court finds that WVR has sufficiently ajkd a business relationship with existing third

parties and has sufficiently alleged that 8pgner Defendants sought to interfere with or
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terminate that relationship (or the prospect obatinuing relationship)The court therefore will
not dismiss the claim for interference with imgess relations against the Spigner Defendants.

To show tortious interference with the pen@nce of a contract (also referred to as
“procurement of the breach of a contract”), amiff must show (1) that there was a legal
contract; (2) that the defendant knew of the texise of the contract; (3) that the defendant
intended to induce a breach of the contract; (@) tthe defendant acted maliciously; (5) that the
contract was actually breached; (6) that themtddat’'s acts were the proximate cause of the
breach; and (7) that the plaintiff suféer damages resulting from the breaSee Polk &
Sullivan, Incv. United Cities Gas Cp783 S.W.2d 528, 543 (Tenn. 1989) (citibgnamic Hotel
Mgmt., Inc. v. Erwin528 S.W.2d 819, 822 (Tenn. Ct. App. 1978)¥Interference with an
existing contract is without jufitation if it is done for thendirect purpose of injuring the
plaintiff or benefiting the defendaat the plaintiff's expense.Freeman Mgmt. Corp. v.
Shurgard Storage Ctrs., LL@61 F. Supp. 2d 629 (M.D. Tenn. 2006) (brackets omitted)
(quotingCrye-Leike Realtors, Inc. v. WDM, In@998 WL 651623, at *6 (Tenn. Ct. App. Sept.
24, 1998)).

Here, the Spigner Defendants argue that WdRnot maintain an action for procurement
of breach of contract because WR\id not have a direct coatitual relationship with timeshare

owners relating to maintenance fees. The &g Defendants’ position appears to be premised

%Tennessee recognizes both a common law and statutory action based on unlawful
inducement of breach of contractCarruthers Ready-Mix v. Cement Masons Local Union No.
520 779 F.2d 320, 323 (6th Cir. 1985) (citing Tenn. Code Ann. § 47-50-109). Both causes of
action have the same seven eleme@arruthers 79 F.2d at 323. The court also notes that
some cases characterize the causes of action as having five elements, although this “five”
element test appears to incorporate the same requirements as the seven-factor test.
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on two assumptions: (1) the maintenance fdgation is the only basis for WVR’s tortious
procurement claim, and (2) WVR did not attagiteements to the Amded Complaint showing
a direct relationship with timeshare ownarsl did not produce any such agreemants
discovery,‘for a reason:” namely, that no such @gments exist. The court rejects the first
premise, which ignores the other damagesmaddiby WVR. The court also finds that it is
premature to address the second premise, wigdnéally asks the court to weigh the evidence
(or lack thereof) for a particular allegatiomdeed, WVR has filed agreements reflecting
contracts with WVR related in part to mainéace fee payments, which the Spigner Defendants
arguably persuaded timeshare owners to br€aélor both of these reasons, the court finds that
judgment on the tortious procurement ilaj as pleaded, would be premature.

B. Fraud

To establish a claim for fraud, a plafhmust show: (1) the defendant made a
representation of an existing or past fact;tli2) representation was false when made; (3) the
representation was in regard to a materiat @) the false representation was made either
knowingly or without belief ints truth or recklessly; (5) aintiff reasonably relied on the
misrepresented fact; and (6) plaintiff suffedainage as a result of the misrepresentatfidiC
Multifamily Capital Institutional XXVI LtdP’ship v. Bluff City Cmty. Dev. Cor@B87 S.W.3d
525, 548 (Tenn. Ct. App. 2012). Unlike WVRRSCO cause of action (addressed herein), its

fraud claims necessarily relate to fraudulmmgrepresentations made directly to WVR.

¥Again, the court expresses no opinion as to whether breach of a term in contracts
between WVR and timeshare owners that references payments to a third-party (the homeowners’
association) constitutes a breach for which WVR may legally recover. That issue will be best
addressed on a developed record.
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Although the Amended Complaint identifies fraudulent statements allegedly made by the
Spigner Defendants to the timeshare owtleesnselves, the Amended Complaint does not
identify any allegedly fraudulent statents made by the Spigner Defenddot8VVR let alone
how WVR relied on those statements. WVRSsponse essentially attempts to fudge this
distinction by pointing out tt Count Il (the fraud @im) incorporates various
misrepresentations alleged elsewhere in thertled Complaint. While that is true, WVR does
not explain how those misrepresations square with the relevant factors under Tennessee law;
indeed, the referenced misrepresentations &ysfhigner Defendants were made to timeshare
owners not WVR. The gravamen of Count Ill concerns conduct by Sup@lmmg with Garrett
and Franklin) for knowingly@mitting fraudulent transfer domentation to WVR, on which
WVR relied. Accordingly, although the Amend€dmplaint allegations show that the Spigner
Defendants may have defraudée ownersthe court finds that WVRas not adequately alleged
that the Spigner Defendants (as opposed Supetiat) defraudedVVRfor purposes of a
Tennessee common law fraud cl&fn.

C. RICO

1. Elements of RICO Clais Under 8§ 1962(c) and (d)

The Amended Complaint asserts clammgler 18 U.S.C. § 1962(c) and 8§ 1962(d).

The court need not reach the Spigner Defendants’ arguments concerning whether the
transfer documentation submitted by Superior to WVR actually contained any
misrepresentations and/or whether WVR reasonably relied on the alleged misrepresentations.
Although it has no bearing on the instant motions, the court does note that WVR'’s Third
Supplemental RICO Statement and its Motion for Preliminary Injunction attach documents that
strongly suggest that Superior was forgirgnsitures, falsely notarizing signatures, and
processing deed transfers to purported transferees (Howard Hamilton, for one) who had no
knowledge of the transactions.

21



Section 1962(c) makes it unlawfiibr any person employed by ossociated with any enterprise
engaged in, or the activities of which affanterstate or foreign commerce, to conduct or
participate, directly or indirelgt, in the conduct of such enteige’s affairs through a pattern of
racketeering activity or cattion of unlawful debt.”"Wallace v. Midwest Fin. & Mortg. Servs.,
Inc., 714 F.3d 414 (6th Cir. 2013) (quoting 18 WLS§ 1962(c)). To show a claim under §
1962(c), a plaintiff must shot{1) conduct (2) of an enterprise (3) through a pattern (4) of
racketeering activity."Wallace 714 F.3d at 422 (quotirfgedima, S.P.R.L. v. Imrex Co., Inc.
473 U.S. 479, 496 (1985)). “To plausibly statearulfor a violation of [] § 1962(d), plaintiffs
must successfully allege all the elements of @®RViolation, as well aalleg[e] the existence of
an illicit agreement to violatine substantive RICO provisionHeinrich v .Waiting Angels
Adoption Servs. Inc668 F.3d 393, 411 (6th Cir. 2012)témal quotation omitted). “An
agreement can be shown if the defendant obggtimanifested an agreement to participate
directly or indirectly in the affairs of aenterprise through the commission of two or more
predicate crimes.’ld.

A “pattern of racketeering activity” requires least two predicate acts of racketeering
activity. Id. 8 1961(5). To show a pattern, the raekeing predicate acts must be related and
must pose a threat of continued criminal activiBrown v. Cassens Transp46 F.3d 347, 354
(6th Cir. 2008). A relationship among predicates astestablished when they “have the same or
similar purposes, results, participants, victimsmethods of commission, or otherwise are
interrelated by distinguishing characteristics and are not isolated evihtdviail fraud (18
U.S.C. § 1341) and/or wire fud (18 U.S.C. § 1343) are fedeoffenses that can constitute

predicate offenses for a civil RICO clairBeel8 U.S.C. § 1961(1)n re ClassicStar Mare
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Lease Litig 727 F.3d 473, 487 (6th Cir. 2013).

Mail fraud consists of “(1) a eme to defraud, and (2) use of the mails in furtherance of
the scheme.Heinrich, 668 F.3d at 404. “The elementswafe fraud are essentially the same
except that one must use the wires inHferance of the scheme to defrautd” “A scheme to
defraud includes any plan oowrse of action by which someoekse uses false, deceptive, or
fraudulent pretenses, represermtas, or promises to deprive someone else of money,” to part
with property, and/or “to surneler some legal right, and whielscomplishes the end designed.”
Id.; Riverview Health Inst. LLC v. Med. Mutual of Ohé®1 F.3d 5050, 513 (6th Cir. 2010).
“Because RICO claims require proof of mail or wiraud as an element, the plaintiffs must also
satisfy the heightened particulgrrequirements of [Rule 9(b)] with respect to the elements of
fraud.” Jackson v. Sedgwick Claims Mgmt. Servs., 689 F.3d 466, 476 (6th Cir. 2012).

A plaintiff must also establisécienterto establish a scheme to defraud, which is satisfied
by showing that the defendant acted either wipexific intent to defraud or with recklessness
with respect to potentiallgnisleading informationHeinrich, 668 F.3d at 404

Although a plaintiff must estaish proximate cause betweerr tinjury asserted and the
injurious conduct alleged, a phiff asserting a RICO claim predicated on mail fraud need not
show that it relied on the defemd® alleged misrepresentatioBridge v. Phoenix Bond &
Indem. Ca.553 U.S. 639, 661 (2008}lassicStay 727 F.3d at 487. For pleading purposes, it is
sufficient to plead that a defendant’s fraudsvae'substantial and foreseeable cause” of the
injuries alleged by the plaintiff and that the relationship betweewrbiegful conduct and the
injury is “logical and not speculative ClassicStay 727 F.3d at 487.

2. Mail or Wire Fraud
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In its Memorandum granting leave to ardethe court previously addressed the
sufficiency of the mail and wire fraud allegaticagainst the Spigner Defendants, and the court
finds no reason to revisit its conclusions here. Briefly, thgrigpiDefendants contend that the
Amended Complaint does not satisfy the requimashef Rule 9(b). However, the Amended
Complaint (and the associated RICO Casee8tants) identify numerous specific instances in
which the Spigner Defendants allegedly (1) quatedain individuals $3,000 for a “lawyer” to
handle their outstanding paymerttligations, with knowledge thab lawyer would actually be
involved, and electronically communicated that misrepresentation to Superior for processing; (2)
falsely gave the impression they were affiliatath WVR, made misrepresentations about the
nature of the Wyndham timeshare assetadoge owners to seek to transfer them, signed
documents as “authorized agéras Superior in procuring Gatomers, and transmitted those
documents to Superior through the mail an@lectronically with the knowledge and
understanding (not convey¢o the transferor) that Superior would not actually process a
legitimate transfer to bona fidethird-party purchaser. The Amaged Complaint states the dates
of these mail and/electronic communicationfurtherance of the alleged conspiracy, which,
combined with the other allegafis in the Amended Complaintgeasufficient to satisfy the Rule
9(b) particularity requirements.

D. TCPA

Under the TCPA, “any person who suffersasgertainable loss of money or property,

ZIHerein, the court also analyzes the claims by Earle and SMG that the plaintiffs have
failed to plead predicate acts of mail and/or wire fraud with adequate particularity. The
additional legal authority cited therein regarding the type of showing required to link predicate
acts of mail and/or wire fraud to an overarching RICO conspiracy applies with equal force to the
predicate acts of mail and wire fraud alleged against the Spigner Defendants
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real, personal, or mixed, or anther article, commodity, or thingf value wherever situated, as a
result of the use or employmdyt another person of an unfair@eceptive practice described in
8§ 47-18-104(b) and declared to be unlawful by gart, may bring an action individually to
recover actual damages.” Therefore, to maragprivate cause of action under the TCPA, a
plaintiff must allege a violationf one of the acts specificalljemerated in Tenn. Code Ann. 8
47-18-104(af? The court previously held that the (then-proposed) Amended Complaint
sufficiently stated a TCPA claim against several defendants.

As the court previously found, the allegeonduct by the Spign&efendants plausibly
falls within one or more enumerated practices under § 108@9, e.g.Tenn. Code Ann. 88
105(b)(5) (“[r]epresenting that goods services have . . . charatsécs . . . that they do not have
...."), (b)(8) (“[d]isparaging the goods, servicesbusinesses of another by false or misleading
representations of fact”), arfd)(12) (“Representing that a consumer transaction confers or
involves rights, remedies or obditjons that it does not haveiawvolve or which are prohibited
by law.”). For example, WVR alleges ththe Spigner Defendants falsely charged certain
timeshare owners (apparently those whose intereéke timeshare had not been fully paid to
WVR) $3,000 to enlist an attorney’s help, desgitewing that no attorney would be involved.
Similarly, WVR alleges that the Spigner Deflants intentionally tilized “Wyndham” branding

to solicit customers at the Villa Rica, Geortaaility, thereby creating the false impression (at

ZAlthough the TCPA contains a “catch-all” provision for “engaging in any other act or
practice which is deceptive to the consumer or to any other person,” that specific provision is
enforceable only by the Tennessee Attorney General’s office. Tenn. Code Ann. § 47-18-
104(b)(27). Thus, 8 104(b)(27) does not confprigate cause of action for unfair or deceptive
practices that do not fit within one of the specific acts or practices enumerated in 8§ B&Db).
Brewer v. Kitchen Designs & Cabinetr3013 WL 14000618, at *7 n.11 (Tenn. Ct. App. Apr. 3,
2013).
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least initially) of an affiliation with WVR in ordeo attract clients. WVR also alleges that the
Spigner Defendants convinced timeshare ownextstiiey would facilitate legally binding deed
transfers, despite knowing that the conveyanegelavin fact be fraudeint and, therefore, not
legally binding.

The Spigner Defendants also argue WatR does not have standing to assert TCPA
claims because WVR is not a “consumer” witbpect to the transactions issue. Among other
forms of relief, the TCPA provides tharfyone affected by a violation of this paray bring an
action to obtain a declaratory judgment that theoagtractice violates this part and to enjoin the
person who has violated, is viateg, or who is otherwise likelto violate this part[.]” Tenn.
Code. Ann. 8§ 47-18-109(b) (emphasidded). As noted aboveethCPA affords an individual
right of action to any persorwho suffers an ascertainables$oof money or property, real,
personal, or mixed, or any otharticle, commodity, or thing ofalue wherever situated, as a
result of the use or employmdyt another person of an unfair@eceptive practice described in
8§ 47-18-104(b) . . . .d. § 47-18-104. A “person” is defed as “a natural person, . . .
corporation, trust estate, . . . and any other legal or comahentity however organized.ld. 8§
47-18-103(13). Thus, the statut®@yides that corporations caéiave standing to bring claims
under the TCPASee Affinion Benefits Grp., LLC v. Econ-O-Check Cai®4 F. Supp. 2d 855,
879 (M.D. Tenn. 2011) (citindTS Se., Inc. v. Carrier Corpl8 S.W.3d 626, 630 (Tenn. 2000)).
The TCPA states that it “shall be liberallgnstrued . . . to protect consumers and legitimate
business enterprises from thoseoxengage in unfair or deceptiaets or practices in the conduct
of any trade or commerce in part or wholly withims state.” Tenn. @&le Ann. § 47-18-102(2).

Here, the Spigner Defendants rely\Wiagner v. Flemingl39 S.W.3d 295 (Tenn. Ct.
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App. 2004), which had a peculiar set of factsWagner the plaintiff sought to sell his house at
auction, cognizant of an ongoipgblic policy debate about whether an energy company might
exercise eminent domain over property in the argemef a new project. On the date of the
auction, the plaintiffs’ neighband the neighbor’s colleague, batf whom were affiliated with
an organization that opposed the energy catyiggroject, placed signs on the access road to
both properties (the neighbor’s ane thlaintiff's) stating somethg to the effect of, “Don’t let
the company take my land by eminent domain.’t that and several other reasons, the plaintiff
received lower bids than he had expected aatiotion of his property, after which he sued the
neighbor and the neighbor’s fne under the TCPA. On appeal, the Tennessee Supreme Court
analyzed TCPA 8 102(2), which states that the TCPA should be liberally construed to protect
“consumers and legitimate business enterprisBsésumably because all of the parties to
Wagnerwere individuals and the case/olved a real estate traadion, the court focused only
on the term “consumer,” which is defined to include only a “napgedon who,” among other
things, “seeks or acquires by purchase, rente|das] assignment . . . any goods, services, or
property . ...” Under a stightforward application of the stdbry language, the court found that
the plaintiff was not a “consumer” as ttegm was utilized in 8§ 102(2), because pieantiff in the
case had not sought to acguor purchase the real estate at issue; in fact, it was the other way
around — the plaintiff was seeking to sell it.

Wagnersheds little light on the issue presehtere, because it did not address the

construction of the term “legitimate business gaise” within § 102(2)which is not otherwise
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defined in the statuté. Indeed, § 102(2) says thhe statute protects consumarsl legitimate
business enterprises: here, the Spigner Defesidt@ave not explainedhy the court should read
the definition of “consumer” (aatural person) into the separderm “legitimate business
enterprise.”

Furthermore, many of the enumerated dewefiusiness practices in TCPA 8§ 104 apply
more naturally to an entity “affected . . . agault of’ the deceptive practice (8 109(a)(1)), even
where the affected entity was not a “consumethwespect to the transaction at issue. For
example, § 104(8) makes it unlawful to “[d]ispg[e] the goods, service or business of another
by false or misleading representations of fact.” Presumably, where Business A disparages
Business B in an effort to procure a relatiopshith a potential customer, the more natural
plaintiff in a TCPA action would bBusiness Bnot the consumer hefsevho presumably could
care less about whether Business A is dispagaBusiness B and, therefore, has no inherent
incentive to file suit to protect Business B Business B sued Business A under this hypothetical
scenario, it would be consistemith the TCPA's statutory purpedo protect “legitimate business
enterprises” (8 102(2)) and the definition of a ‘qm1” in 8§ 103(13) to idude a “corporation” as
an entity entitled to bring suit. It would also d@nsistent with the TCPA's intent to protect that
business from deceptive disparagetrnanother person (or businessd8 103(8)) and the
TCPA's broad grant of a causeanftion to any business that is “affected” “as a result of” that

deceptive and unlawful practiceee§ 109(a)(1)). The court is¢hefore persuaded that, under

#At least one scholar has endorsed the ndtianthe TCPA and other similar statutes
should only apply to corpations (or businesses) that ardragfis “consumers” with respect to
the transactions at issu8eeBryant, Kenneth JThe Tennessee Consunieptection Act and
Business Standing to Sue: “ActingarConsumer-Oriented Manner.35-SEP Tenn. B. J. 13,
16-18 (1999) (collectingrad summarizing cases).
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appropriate circumstances, the TCPA countenacle@ss by corporabns against defendants
alleged to have engaged in awful business practices, evener the unlawful practices by a
defendant were directed at third parties — hire timeshare owners — rather than at that
corporation.

Based on these considerations, the courbtpersuaded by éhSpigner Defendants’
position that WVR’s cause of action must faiithe Rule 12 stage because WVR was not a
“‘consumer” with respect to the Spigner Defamda Although there mdye other reasons why
WVR'’s claims against the Spigner Defendants utide TCPA may be limited (or fail) based on
the facts of the case, that is an issue for another day.

E. Conspiracy

The Spigner Defendants have not specificatlgressed the conspiracy claims against
them. At any rate, wang found that several underlying causésiction will proceed, the court
finds that the conspiracy claims against the Spigner Defendants will also proceed.

V. Summary

The Spigner Defendants’ Motion for Judgment wél granted in padand denied in part.
All claims by WVM against all defendants wile dismissed. WVR'’s claim against Dean
Spigner for breach of duty adyalty (Claim VIII) and WVR'’s fraid claims against the Spigner
Defendants will be dismissed. The remaintf@ms against one or more of the Spigner
Defendants will proceed.

SMG’S MOTION TO DISMISS

Claims at Issue

WVR asserts claims against Earle and SMEGvfolations of RICO (Claims | and II),
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common law fraud (Claim [II), tortious interferee with business and/or contractual relations
(Claims IV and V1), procurement of breachaaintract (Claim VII) violations of the TCPA
(Claim IX), and civilconspiracy (Claim X¥§#

I. Dispute Concerning Delay

Earle and SMG argue that WVR untimely delhye adding them to the lawsuit. They
argue that, based on that deltye court should infer that WVR'’s claims are unfounded. Based
on the chronology of events identified by WVR €luding difficulties relating to service and/or
attempted service of subpoenas on Eare BMG, and ongoing disgery regarding the
relationship among Earle/SMG/Moaim Getaways, the Spigner Badants, and Superior, the
court finds no indication of an untimely delay. Moreover, WAI&I the Rule 15 motion to add
Earle and SMG within the Rule Headline set forth in the Castanagement Order. The timing
of Earle and SMG’s addition as defendantsdfae plays no role in the court’s analysis.

. Specific Claims

A. RICO
Earle and SMG argue that the RICO claimsst fail because the plaintiffs have not
alleged that (1) Earle or SMG engaged iny‘@amproper act under the federal RICO law” vis-a-
vis Wyndham, (2) Earle or SMG engaged my actions that caused Wyndham damage, and (3)
Earle or SMG had the requisite knowledge of illegal activity by Superior.
1. Predicate Acts

Earle and SMG's first position is without mefior multiple reasons. First, Earle and

#Earle and SMG purported to seek dismissal of the remaining counts. As WVR has
pointed out, WVR did not assert those clamgsinst Earle and SMG in the first place.
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SMG appear to assume that they cannot lcanvemitted mail fraud unless they themselves
transmitted a fraudulent communication by mawne. However, the offense of mail fraud
requires only “a scheme to defraud, the mailof a letter for the purpose of executing the
scheme and proof that thefeledant caused the mailingUnited States v. Wulige®81 F.2d
1497, 1504 (6th Cir. 1992). Within the Sixth Cit¢@in individual “causes” a mailing where “1)
one acts with knowledge that use of the mwilll follow, or 2) where such use caeasonably

be foreseeneven though not actually intendedd. (emphasis in originalgee also Pereira v.
United States347 U.S. 1, 8-0 (1954). Indeed, “[iJtn®t necessary that the scheme contemplate
the use of the mails as an essential elemdpereira 347 U.S. at 8-9 (“Where one does an act
with knowledge that the use of the mails will follomvthe ordinary coursef business, or where
such use can reasonably be foreseen, even thmigittually intended, then he ‘causes’ the
mails to be used.”).

Here, the allegations, if true, show tlkatrle and SMG targeted and accosted Wyndham
owners, convinced them to transfer those assetdo pay up-front feds Earle and/or SMG,
and made false representatiom$Vyndham owners that a legitate third party would purchase
the deeds with assistance from Superior. Eantt SMG purported to execute agreements with
customers as “authorized representativesSugberior, agreements that Earle and/or SMG
transmitted by mail and/or electronically tagerior. According to the Amended Complaint,
Earle and SMG knew that there washuma fidethird-party purchaser and that Superior would
instead fabricate a fraudulent conveyance toaanspurchaser, who would inevitably default on
the deed-related obligations. The entire sahés premised on the assumption that Superior

could transmit the fraudulent conveyance docusenWVR’S’s property group without raising
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any red flags. As alleged, this integratgebration constitutes alsame to defraud both the
consumers and Wyndham, and sitheme includes — and indeed requires — the use of mail
and/wire communications (between Earle/SM®@ &uperior in the first instance, and between
Superior and Wyndham in the second instat@@perate successfully. Construing the
allegations in the light most favorable te tplaintiffs, Earle and SMG “caused” the mailings
and/or electronic communicatiobhecause they knew or reasonafoiyesaw that use of the mail
or wires would occuf

The Amended Complaint contains numerousneples of fraudulent deed transfers that
SMG and/or Earle facilitated. For exampbe, February 19, 2012, presumably acting as an
“authorized representative” of Superior, SMG exedwa “Superior” contract for Earl and Francis
Turner. SMG transmitted that paperwork&igperior. On March 3, 2012 and July 17, 2012,
Superior in turn submitted fraudulent trearsdocumentation to Wyndham. As would be
expected given the other allegations in theeAined Complaint, the account corresponding to the
transferee is now in default. Similarlgn December 12, 2010, SMG executed a “Superior”
contract with Kenneth Moffett, qued him up-front fees (which Moffett paid) for the transfer of
Moffett’'s deed, and sold him a substitute M@intGetaways vacation club package. As with
other transactions, Superioddiot actually process a fraudul@onveyance in the first place.
Moffett, presumably not realizing that his ddeatl never been tramsfed, defaulted on his

maintenance fee obligations. Moffett is now saddled tatthn the Wyndham deed obligations

WVR asserts this theory of RICO liability for mail or wire fraud in its Supplemental
RICO Case StatementS€e, e.g.Supplemental RICO Case Statement at p. 24 (stating that
‘[tlhese acts constitute wire fraud and mail fraundl/or facilitate the acts of wire fraud and malil
fraud committed by Superidy (emphasis added).)
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andthe Mountain Getaways vacation club package.

Furthermore, the Amended Complaint gie that SMG and Earle convinced some
Wyndham owners to pay $3,000 for a “lawyer’facilitate the transfer, even though SMG and
Earle knew that neither SMG n8uperior had a lawyer or plaed to use a lawyer for that
purpose. In other words, SMG and Earle trangahitocuments to Superior by mail or wire that
contained a representation tieMG and Earle knew to be false.

The Amended Complaint also alleges thatéhntire scheme, both with respect to SMG
and TCG, was essentially designed and implemented by Jeff Earle. In substance, the Complaint
alleges that Earle (through Moaimt Getaways) enlists othertgies to perpetrate fraudulent
conveyances in coordination with Superior. In additiowhatever money Earle and/or
Mountain Getaways can proeuon its own by defrauding Wyndiacustomers and facilitating
sham purchases through SuperMguntain Getaways receives a 10% cut of the TCG’s sales
from the same scheme. In that sense, SMG (which appears to be under Earle’s direct control) and
TCG act as “spokes” of the brer conspiracy, of which Earie the hub. Construing these
allegations in the light most favorable to thaiptiffs, the allegationshow that Earle and SMG
both knew and intended that TCG would utilgeperior to defraudonsumers and Wyndham
using mail and electronic commaugations, thereby ediishing potential mail and/or wire fraud.

2. Knowledge

Taking the allegations as true, both thegkded Complaint and the Supplemental RICO
Case Statement expressly angeatedly allege that Earle and SMG had the specific intent to
defraud both consumers and Wynahthrough the alleged racketewgiactivity. Earle and SMG

allegedly knew and intended tHaaiperior would process frdulent conveyances for SMG and
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TCG and that Superior, in fact, did so hundrefismes with respect to Wyndham owners whom
Earle, SMG, and/or TCG successfully duped. réddwer, the fact that Superior processed and
submitted to Wyndham nearly 200 (and likelgre) sham transactions relating to SMG,
Mountain Getaways, and/@1ICG “customers” — with respect which Superior allegedly forged
signatures, forged notarizations, and oftamsferred title to third parties without their
knowledge or consent — supports an inference teagnhities were conspng to coordinate these
transactions.
3. Damage

The court discusses WVR’s alleged damagesaone detail with respect to TCG’s Rule
12(c) motion herein. For substantially thengareasons, the court finds that the Amended
Complaint has sufficiently aligged activity that Earle and SM&actions proximately caused the
plaintiffs to suffer at least some damages.

Earle and SMG also argue with some force thgtcase involves, at most, “incidental” or
“but for” damages that canncgcovered by WVR, becauB#CO embodies a direct injury
requirement.See, e.gHolmes v. Securities Investor Protectioarp., 503 U.S. 258 (1992y;k-
Coal Co. v. Big Rivers Elec. Car200 F.3d 884, 889 (6th Cir. 2006jrestone v. Galbreath
976 F.2d 279, 285 (6th Cir. 1992). First, the Awhed Complaint alleges direct injury to WVR,
and WVR posits that at least some of thedamtions at issue (albeit only a few) may have
caused it direct injury from the failure to payintanance fees. Second, the allegation in this
case is that the defendants specifically targé¥®iR owners in an effort to substitute the
Mountain Getaways vacation club package fat tiffered by WVR. Whether this conduct,

when successful, causes recoverable “direct infryVVR — as opposed to injuries that “flow(]
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merely from the misfortunes allegedlysited upon [the WVR timeshare owners] by the
defendantsk-irestone 976 F.2d at 285 — will be evaluateta later stage with a developed
record?

In sum, the court finds that WVR has gdately alleged the elements of its § 1962(c)
RICO claim. The Amended Complaint alsmntains allegations edtiishing an agreement
among Earle, SMG, Superior, and TCG (utthg the Spigners) to violate § 1962(c).

The court is sensitive to the notion thag fhraudulent transactiomsvolved in this case
are numerous and (accordinghe Amended Complaint allegatis) intentionally difficult to
discover and track, and thatBs 8 and 9(b) do not requiaeplaintiff's omniscience.
Accordingly, the court will not dismiss the RIGfaims at this stage. Nevertheless, WVR
should anticipate that the court will be monengtent at the Rule 56 stage, when the parties and
the court will have the beheof a developed record.

B. Fraud

For substantially the same reasons that W\iRRddo plead sufficient facts to establish
fraud claims against the Spigner Defendants, the allegations concerning Earle and SMG are also

insufficient to state a fraud claim. Briefly, WMRs failed to plead with particularity that Earle

%The court recognizes that its reticence to dismiss the RICO claims requires Earle and
SMG to defend claims on which it may ultimately be entitled to judgment because of the
causation issue it has raised here. Be that as it may, this case involves a sprawling set of
transactions involving multiple entities across multiple facilities, hundreds of transactions (at
least), and complex contractual relationships that do not appear to be uniform across all of the
facilities at issue. Following discovery, it may be that WVR’s RICO claims against SMG and
Earle, among other claims, will fail as a matter of law and that Earle and SMG'’s position that the
claims against them are absolutely baseless will prove to be correct. Nevertheless, deciding this
case on the issue of causation would be premature and would risk inappropriately applying a
“one-size-fits-all” holding to the diverse transactions at issue.
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and/or SMG made any frauduldntstatements to WVR and/trat WVR relied to its detriment
on any fraudulent statemeritg Earle and/or SMG.

C. Intentional Interference with Current and/or Prospective Business
Relations, and Procurement of Breach of Contract

Here, Earle and SMG argue that there arefaats” alleged in the Amended Complaint to
support this claim. To the contrary, the Arded Complaint contairadlegations establishing
each element. The first three elements are plagiiisfied: the plaintiffs had an existing business
relationship with WVR owners€arle and SMG not only kneabout that relationship but
specificallytargeted WVR owners, Earle and SMG itted to convince those owners to divest
their WVR asset in favor of a substitute Mount&etaways vacation club package. As to the
fourth element, Earle and SMG allegedly (1) maderepresentations ¥#WVR owners about the
nature of the WVR timeshare deeds and theciestsal maintenance fee obligations to convince
the owners that they should relinquish those ge@) represented to each owner, as authorized
representatives of Superior, ttf&iperior would facilitate a transaction with a legitimate third-
party purchaser, despite knowing thatboma fidethird-party purchaser was in place; (3) knew
that, in connection with new SM“customers,” Superior wouldlfeicate a conveyance; and (4)
made misleading representations to WVR owaisut the nature of the Mountain Getaways
vacation club package and how it compared ¢odlvners’ existing WVR qckage, in an effort to
induce owners to cease their business relationship with WVR. If true, these facts fall within one
or more of the enumerated categories ofgioper means” of competition, including fraud,
misrepresentation, decesind unethical conducGee Trau-Medr71 S.W.3d at 701 n.5. As to the

fifth element, the court incorpates its analysis of the plaiifis’ damages in other sections
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herein?’

For essentially the same reasons as the intaltinterference claims, the court finds that
the plaintiffs have adequately pleaded a clainpfocurement of breach of contract. Whether
SMG and/or Earle “malicioushintended to induce a breach of contract is a mattsciehter
best addressed on a developecbrd. Also, although Earle a8d#/G argue that, at most, the
allegations establish that theyeant to harm timeshares owngenerally rather than WVR
specifically, that distinction similarly wilbe tested on a developed factual record.

D. TCPA

In some respects, the allegations suppottiegT CPA claims against Earle and SMG are
less specific than those asserted agairsSfiigner Defendant#lthough the Amended
Complaint identifies specific time frames amtes on which the SpignBefendants allegedly
deceived Wyndham owners by gigi a false appearance of asation with Wyndham and by
conducting high pressure salesg®ntations containing misleadirepresentations about the
Wyndham assets, the Amended Cdam does not contain similar specificity with respect to
Earle and SMG.

However, the Amended Complaint does gdlehat Earle and SMG procured $3,000
payments for an “attorney” with knowledge tinat attorney would involved, that they executed

contracts with WVR owners on balf of Superior, and thately forwarded those contracts to

?The court notes that most courts withie Sixth Circuit, including opinions from other
judges in this court, have found that the Rule 9(b) heightened particularity requirements do not
apply to Tennessee tortious interference clai8se Price’s v. Collision Ctr., LLC v.

Progressive Hawaii Ins. Corp2013 WL 5782926, at *4 (M.D. Tenn. Oct. 28, 2013) (collecting
cases). This court has adopted the same assumption and applied only the Rule 8 standard to
these claims.
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Superior with the understamdy and intention that Superiwould process a fraudulent
transaction that might bedally void or voidable with respect to the transfer@ed, e.g. Am.
Compl. 1 148.) The Amended Complaint alsogdkethat Earle and SMG utilized these tactics
with respect to numerowpecific transactions.Sée idJ 149.) As WVR states in its response
brief, these allegations are sufficient tangrthe conduct arguably within the ambit of TCPA 88
104(b)(5) and/or (b)(12)See, e.g.Tenn. Code Ann. 88 47-184(b)(5) (“Representing that
goods or services have . . . ciaeristics . . . that they dwt have . . . .”); and (b)(12)
(“Representing that a consuntensaction confers or involveights, remedies or obligations
that it does not have or invoheg which are prohibited by law.”)The court finds that these
allegations are sufficient to state TCPA claimaiagt Earle and SMG at this early stage. Ata
later stage in this case, based on a develgmmid, the court will revisit whether the facts can
support TCPA claims against Earle and SMG.

E. Conspiracy

Having found that the underlying torts will mesed, the court finds that the conspiracy
claims against Earle and SMG will proceed.

F. Summary

WVR'’s fraud claims against Earle and SM@l we dismissed. WVR’s remaining claims
against Earle and SMG will proceed.

CONCLUSION

The Spigner Defendants’ Motion for Judgrhand Earle/SMG’s Motion to Dismiss will
both be granted in part and deniagart. WVM will be dismissed as a party plaintiff relative to

all defendants. WVR'’s fraud claims agaitist Spigner Defendants and Earle/SMG will be
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dismissed. WVR'’s breach of the duty of ltyaclaim against Spigner will be dismissed.
WVR'’s remaining claims will proceed.

An appropriate order will enter.

ke —

ALETA A TRAUGER
United States Dlstrlct dge
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