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UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NORTHEASTERN DIVISION

WYNDHAM VACATION RESORTS, INC.,
Plaintiff, Case No. 2:12-cv-00096

Judge Aleta A. Trauger
V.

)
)
)
)
)
)
THE CONSULTANT GROUP, SMOKEY )
MOUNTAIN GETAWAYS, LLC, MOUNTAIN )
GETAWAYS, LLC, JEFF EARLE, SUPERIOR )
VACATIONS, INC. d/b/a SUPERIOR )
TIMESHARE CLOSING, RAY SPIGNER, )
MICHAEL DEAN SPIGNER, CHARLES )
SIMERKA, JUDITH McGINTY, DANIEL )
GARRETT, and CHRISTAL FRANKLIN, )
)

)

Defendants.

MEMORANDUM

Plaintiff Wyndham Vacation Resorts, INcCWYR”) has filed a Motion for a Preliminary
Injunction (Docket No. 198), which requestgunctive relief aginst all defendants.In essence,
WVR seeks an order barring the defendants ftontinuing to facilitate the transfer of WVR
timeshare deeds to certain sham purchadeedendants Jeff Earle and Smokey Mountain
Getaways at Town Square, LLC (“SMG”) havled a Response in opposition to the motion as it
to applies to them only. The remaining defertddave not responded to the motion within the

applicable time limitations.

! In a separate accompanying Order, thetdoas dismissed purported claims by Wyndham
Vacation Management, Inc.

2 WVR filed its motion on April 24, 2014. Undéed .R. Civ. P. 6(c)(1) and M.D. Tenn. Local
Rule 7.01(b), a party opposing a motion mustriégponsive materiaigithin 14 days after
service of the motion. Accounting for an extreethdays under Fed. R. Civ. P. 6(d) and Rule
5(b)(2), responses todhmotion were due by May 12, 2014, at the latest.
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BACKGROUND

l. Procedural History

According to the Amended Complaint (Dock&t. 84), the defendants are involved in a
conspiracy that defrauds WVR timeshare owerd unlawfully damages WVR in the process.
The basic allegations are set forth in the teyarevious opinion gramg WVR'’s request for
leave to amend and in the court’'s Memorandomcerning Rule 12 motions filed by two sets of
defendants, familiarity with which is assumed.

WVR has moved for a preliminary injunction agsti all defendants, seeking an order that
(1) enjoins the defendants from continuing to faatiéitfraudulent transfets (a) individuals who
have not consented to the transfer antidb) “sham” indviduals or entitiesi(e., entities that
are notbona fidetransferees); (2) enjoins the defendandm charging or quoting upfront fees
for the sale or transfer &VR deeds without having adgimate, non-sham, third-party
purchaser in place; and (3) holding themsetugsto the public as employees, agents, or
representatives of WVR.

[. Supporting M aterials

In support of its motion, WVR has filed a Memorandum of Law (Docket No. 199) and
supporting evidence, including: (1) affidavitsdaother exhibits filed in support of WVR’s
Second Supplement to RICO Statement (Dobl@t191), which include the Declaration of
Thomas Garrettq., Attachment No. 2), and evidencefafudulent signatures and fraudulent
notarizations on conveyance documents reldbrtge deeds at issue in this lawsidt,(
Attachment Nos. 3-20); (2) an Affidavit of M@ard Hamilton, filed in support of WVR’s Third

Supplement to RICO Statement (Docket No. 193,2Ex(3) deposition transcript excerpts from



multiple party witnesse$(4) sworn declarations from third partie€s) discovery responses

(Ex. 8, Superior responses to intagatories); (6) record evidendd.( Exs. 11, 12, 21, and 25);
(7) a chart and other materials relating to awitl criminal actions #t concern fraudulent
timeshare transactions (Exs. 28-31); and (8)RQkclaration of Eri¢daley, a WVR Senior
Director, which attaches WVR reds relating to the transfer VR deeds to sham purchasers.
(Docket No. 197.) Notably, none of teeidence references Earle or SMG.

In response, Earle and SMG filed the Dealmn of Jeff Earle (Dcket No. 206, Ex. 1),
which essentially denies thatfteaand SMG ever knew about arcemplated that Superior or
any other defendant would process or otherwiséititel a transfer to a sham purchaser. With
the exception of that affidavit, which pertaionly to Earle and SGf's purported lack of
involvement in the transactions at issue, filactual materials filkby WVR are unrebutted.

IIl.  Facts

The facts show that the Cartant Group (“TCG”), Ray Sgner, Dean Spigner, and at
least one of TCG’s employees, Casey Hardednaes held themselves out to WVR owners as
Wyndham employees, have otherwise given the isgioe, at least initially, of being affiliated
with Wyndham, and/or have falsely claimed ttiety are employees of facilities that host

timeshare owners.SeeDeclarations of Charles Helle alette Helle, and Dianne Byrd.JCG

3 (SeeDocket No. 199, Exs. 1, 9, and 10 (Danieh®#); 5, 13, 15, and 19 (Dean Spigner); 14
and 16 (Ray Spigner); 17 (Karen Roquig; 22, 23, and 26-27 (Charles Simerka); and 20
(Amanda Farmer).)

* (SeeDocket No. 199, Exs. 2 (Declaration of Chatteslle), 3 (Declaratiomf Jeannette Helle),
4 (Declaration of Dianne Byrd), dr24 (Declaration of Mark Graber).)

> The Byrd Declaration relates to a non-WynaiHacility, where TCG falsely represents to
customers that it is affdited with that facility.



and the Spigners utilize these deceptive practecésge Wyndham timeshare owners into a high-
pressure sales presentation, in which Deagri&gpiand others makelda and/or misleading
representations about the owneisieshare obligations in an eftdo convince the owners to
transfer their WVR deeds (in return foreeej and to purchasesabstitute a “Mountain
Getaways” vacation clupackage from TCG.

For example, in June 2012, at the FaidiBlantation in Villa Rica, Georgia, TCG
employees greeted a husband and wife, Mr. arel Mark Graber, upotheir check-in. The
TCG employees wore “Wyndham” attirettviWyndham logos, the lobby had a Wyndham
banner, and an employee named “Karen” (presghly Karen Roque of TCG) informed the
family that “they” (not identifying themselves TCG) were conductinggsentations to assist
Wyndham owners in reducing or eliminating thiaintenance fees. The couple attended the
presentation upon their belief that the prederavas being conducted by Wyndham to assist
Wyndham owners. During the presentation, ‘@aaer” (presumably either Ray Spigner or
Dean Spigner) informed the audience that he was a former high-level Wyndham employee who
had retired. According to Mr. Graber, the presentativas a “high pressurgales pitch trying to
persuade us to transfer our Wyndham amts and purchase Coftamt Group’s vacation
product.” TCG'’s sales presentation “attemgtedonvince me that my Wyndham contracts
were worthless, my maintenance fees would-igkgket,” my timeshare could never be sold[,]

and that my children and grandchildren wouldstrack with my valuedss Wyndham contracts.”

® In fact, Dean Spigner had retired on J8n&012, which is fewer than 30 days from the
presentation that this partieulcouple attended. WVR allegesnong other things, that Dean
Spigner’s conduct violated the terms of a momapetition and non-solicitation clause in his
“Salesperson Agreement” with WVR, which purieat to apply for 12 months from the date of
his termination.



The sales pitch was successful: although Mab@r did not want transfer his Wyndham
contracts before he entered the presentation, TCG persuaded him to purchase TCG’s vacation
product for $5,800. The next day, Mr. Grabéemipted to cancel his purchase, but TCG
refused. Mr. Graber thereaftealned that he had 14 days iniethto cancel his contract, at
which point he sent a notarzéetter to TCG asking to candéke contract. TCG’s “owner”
(presumably Ray Spigner or Dean Spigner) called®faber, refused to neel the contract, and
threatened to sue Mr. Gralard his wife. The owner conaed Mr. Graber to settle the
“dispute” for a return of haléf the purchase price, or $2,900.

The notes from a TCG presentation, the finstesbf which references “Dean Spigner,”
“Ray Spigner,” and “The Consultant Group,” et the high-pressurelsa tactics designed to
facilitate a “reverse sale” of alternative vacation club package&eg, e.gDocket No. 199, Ex.
25 at pp. 2 (“Let’s eliminate sky-rocketing maiméace fees! Let's get you the same vacation
for less! Let’s stop the INSANITY! ----- You need a REAL EXIT STRATEGY TODAY FOR
TOMORROW!) and 3 (“Eliminate your [maiehance fees] without irreversible CREDIT
DAMAGE”).)

In order to “bait and switch” consumento substituting the alternate vacation club
product (the reverse sale), TCG shbe able to locate a thiphrty purchaser for the owner’s
timeshare interest. The evidence showsTi@® works with Superior Timeshare Closings
(“Superior”), a company that pports to conduct title &ansfers, to effectuate the transfers.
Superior does not actually halvena fidethird-party purchasers place: instead, Superior
routinely processes fraudulent conveyancdhanfollowing ways: (1) transferring deeds to

individuals without theiknowledge; (2) conveying the dedds'sham” individuals; or (3)



holding the deeds in one of sevaccount numbers corresponding@niel Garrett or Superidr.
In all or nearly all cases, the sham transtedefaults on any maintenance fee obligation and
does no further business with WVR.

To accomplish this scheme, Superior commits serious legal violations: it forges
signatures and, incredibly, falgalotarizes signatures on many star-related documents. This
fraudulent activity is ongoing. For example, Howard Hamilton, who is an 82-year disabled
widower living with his daughtan Texas, had 19 Wyndham deeds in his name when the lawsuit
was filed, and Superior has since transferreddtitional 30 deeds to Hamilton. Hamilton was
the victim of fraud: he did not consent te$e transactions and wasver aware of them.
Thomas Garrett is the victim of similar fraudat activity by Superionvhich has transferred 26
deeds into his name without lkisowledge or consent. These @ust two examples. Superior
transmits documents reflecting the fraudulentdfers to WVR (which is none the wiser) and
often lists false addresses ammddhone numbers for the sharansferees. Superior's sham
transferee names have evolved over time — thay mezently began transferring deeds to sham
purchaser “Danny Joe Spurling,” for example — presumably in an effort to evade detection.
Assuming that Hamilton and Garrett are being tulttthe degree of Superior’s outright fraud is
stunning.

Notably, when TCG accosts WVR timeshare owners, TCG presents “Superior” real
estate transfer documents to those own&G explains the Supeni contracts, has the

customers initial a detailed chéisk concerning the process by ieh Superior purportedly will

’ For purposes of linguistic simplicity, the court wifer to these entities collectively herein as
“sham” purchasers or “sham” transfere@e relevant point ithat they are ndiona fidethird-
party purchasers.



process the transaction (in retdion a fee), and then TCG sigas'Superior” contract as an
“authorized represerttae” of Superior.

The evidence also shows that TCG enter&al ansuspicious arrangement with a property
manager at the Wyndham Plantation in Villz®&iGeorgia. Under the arrangement, the
property manager permitted TCG to solicit non-fixed week owners (in return for a 10% kickback
to the property manager), provided that T@@target fixed week owners, who regularly paid
maintenance fees. In other words, TCG waddtarget owners whieegularly paid their
maintenance fees, presumably because everyoner@ivkhew that the transaction facilitated by
TCG and ultimately processed by Superior wdaddraudulent, and the property manager did
not want paying accounts to gaardefault upon the “transfer.”

WVR has also provided evidence regarding ttypes of damages it suffers from the
fraudulent conveyances. The court addressgsthdence in the “irreparable harm” section
herein.

RULE 65 STANDARD

Under Fed. R. Civ. P. 65, the court may &saupreliminary injunction under appropriate
circumstances. In assessing whether an injum@iappropriate, theoart applies the following
standard:

A plaintiff seeking a preliminary injunan must establish that he is likely to

succeed on the merits, that he is likelptdfer irreparable harm in the absence of

preliminary relief, that the balance oktlequities tips in his favor, and that an

injunction is in the public interest.
Obama for Am. v. Huste@97 F.3d 423, 428 (6th Cir. 2012) (citidgnter v. Natural Res. Def.

Council, Inc, 555 U.S. 7, 20 (2008)). “These four comsations are ‘factors to be balanced and

not prerequisites that must be satisfietl&dt’| Viatical, Inc. v. Unversal Settlements Int’l, Inc.



716 F.3d 952 (6th Cir. 2013) (cititgm. Imaging Servs., Inc. v. Eagle-Picher Indus.,. ] 963
F.2d 855, 859 (6th Cir. 1992 erformance Unlimited v. Questar Pubs., Jri&2 F.3d 1373,
1381 (6th Cir. 1993). A district court is requiredmake specific findings concerning each of
the four factors, unless fewer are dispositive of the isQuestar 52 F.3d 1373, 1381 (6th Cir.
1995).

ANALYSIS

l. Likelihood of Success

The unrebutted facts show that TCG ang&ior have conspideand continue to
conspire to defraud WVR timkare owners and to draw business away from WVR based on
false pretenses. TCG draws in customdrs {bait”) by holding itself out as part of
“Wyndham,” then pivots and, in tleontext of a high-pressure salgresentation, reveals that it
is actually not affiliated with Wyndham (the “geh”). Superior and its employees plainly forge
signatures, bear false “witnedg’those signatures, and forge notarizations to perform fraudulent
transfers to third parties that are bona fidepurchasers. TCG signs documents on behalf of
Superior, procures fees for itsahd Superior in the process)d transmits those documents to
Superior, which in turn processes fraudulemveyances and submits documentation reflecting
those fraudulent conveyances to WVR. Fheer volume of these transactions defies
coincidence. In the absence of any conteaigence, it appears that TCG and Superior are
coordinating their efforts as part of this scheme.

Unfortunately, WVR'’s brief lack any discussion of the specifilaims that it believes
this fraudulent conduct supportsd why. WVR cites only to aedision by another judge in this
district, in which the court granted an unopg&ule 56 motion by WVR in a case bearing

some similarities to the circumstances presehtre. Furthermore, WVR fails to draw any

8



distinctions among the defendahtye, even though there aréek@ant distinctions among many
of them. Dean Spigner and Ray Spignerloaigrouped with TCG (collectively, the “Spigner
Defendants”), a company that (a) they owned @noperated, and (b) thallegedly engaged in
and continues to engage in tortious conductivegdao WVR owners andgrguably less directly,
to WVR. Dan Garrett and ChratFranklin can be grouped wiuperior (collectively, the
“Superior Defendants”), a company that (a) tbegrated and/or weemployed by, and (b) that
engaged in and continues to engage temqéy fraudulent conduct, including transmitting
fraudulent transfer documentation to — aatively deceiving — WVR. Earle and Sh&Begedly
(1) introduced the entire schemethe Spigner Defendants, and {2 conjunction with Superior,
targeted WVR owners in the same fashion asStiiigner Defendants. Filyg as best the court
can discern, Simerka and McGjrdllegedly assisted TCG farbrief period in June 2012.

As Earle and SMG point out, for purposg¢she Rule 65 motion, WVR'’s failure to
distinguish among these defendants is improper. Even as alleged, the claims apply differently to
each group of defendants. Moreover, the evidpnesented to the court only implicates certain,
but not all, defendants in the alleged scheMA&/R should have tailored its arguments
accordingly?

Notwithstanding WVR'’s cursory approachetbourt finds that, relative to certain
defendants, WVR has demonstratiedt it is likely to succeed dhe merits of at least some

claims against certain defendants. Firs,ekidence shows that the Superior Defendants

8 WVR is on notice that the cousiill have little patience witfiuture failures to distinguish

among the defendants and to make tailored arguwmdtit respect to each of them. Presumably
as a function of the breadth and duration efalleged underlying conspiracy, WVR is pursuing
a sprawling lawsuit that ropes in many differantors, involves hundrea$ transactions, and
asserts numerous claims againdiverse array of defendants tlaae not identically situated.
“One size fits all” arguments will not suffice in this case.

9



actively defrauded WVR directly by prosesg and submitting fraudulent transfer
documentation to WVR for approval. Second,akiglence shows that TCG and the Superior
Defendants engaged in deceptive practices iffamt to (1) drawbusiness away from WVR
under false pretenses, and (2) cause WVR owners to break (or unknowingly abandon) their
contracts with WVR. The evidence also tends to shoatthiCG and Superior also knew that
the fraudulent conveyances would inevitably¢aduse a default in any maintenance fee
obligations that run with a deédhether by operation of the deedby operation of a separate
agreement with the timesharemays’ association), and (2) eady real business relationship
between WVR and the holder of the deed. For example, in processing deeds to Howard
Hamilton, Superior knew that Hamilton lackkdowledge of (and haabt consented to) the
transfer of any deeds to his name arat thamilton would, of course, never pay any
maintenance fees or do busineshhWVVR (as the transferor walihave). In light of these
facts, the court finds that WVR is likely to succeedthe merits of its claims against the Spigner
Defendants and the Superior Defendants for Ri@@tions, procuremerdf breach of contract,
tortious interference with contrual or business relations, commlaw civil conspiracy, and/or

violations of the TCPA®

® As the court has explained in the Mamrdum addressing the Rule 12 motions, the
relationships among WVR, timeshare ownersl timeshare owners’ associations/trusts are
complex. Be that as it may, the court issfad that, for purposes of the Rule 65 motion, WVR
maintained a direct contractual relationshighiimeshare owners and TCG actively marketed
its services as a means of terminating that redakigp, at least from theamsferors’ perspective.

9 The court has dismissed WVR'’s fraud niai Also, the court expresses no opinion
concerning the breach of contract claims addiean Spigner, Judith McGinty, and Charles
Simerka, which related only to the 12-month period following the respective dates of their
termination from WVR and, therefore, canihetthe subject of the instant motion.

10



On the other hand, WVR has presented ndesce relating to Earle and SMG. The
court therefore finds, based on the record befotkat,there is no basis tmnclude that WVR is
likely to prevail on any of its claims against Earle and SMG.

With respect to Simerka and McGinty, VR\has not presented sufficient evidence to
support a finding that it is likely to prevail agditisem. At any rate, even as alleged, Simerka
and McGinty at most played only a brief and limited role in the alleged conspiracy in June 2012.
There is no evidence of any continuing violatitwysSimerka and McGinty relative to the deeds
at issue in this lawsuit.

In sum, the court finds that WVR is likedy prevail on one or more claims against the
Spigner Defendants and the Supebafendants. The court’s analysis of the remaining Rule 65
factors therefore relates only to the claimaiagt the Spigner Defendants and the Superior
Defendants.

[. Irreparable Harm

“An injury is not fully compensable by moneyrdages if the nature of the plaintiff's loss
would make damages difficult to calculatdBasicomputer Corp. v. Scp73 F.3d 507, 511
(6th Cir. 1992). “The loss afustomer goodwill often amountsitoeparable injury because the
damages flowing from such lossare difficult to compute.’ld. at 512;Henkel Corp. v. Cax
386 F. Supp. 2d 898, 904 (E.D. Mich. 2005)dfng that loss ofustomer goodwill was

“inherently difficult to calculate” and thatwas “sufficient to support an injunction'mt’l Sec.

L Earle and SMG are apoplectic that WVR issuimg claims againstém, and, in the context

of their Response to WVR'’s Rule 65 motion, urgjeel court to consider the lack of evidence

(with respect to the Rule 65 motion) whee ttourt addressed WVR’s then-pending Rule 12

motion. Of course, weighing thetaal evidence would have beerappropriate with respect to
the Rule 12 motion. If Earle al8MG believe that they have besmed in bad faith, they have
other means of asserting that iss@ee, e.gFed. R. Civ. P. 11.

11



Mgm’t Grp., Inc. v. SawyeR006 WL 1638537, at *9 (M.D. Tenn. June 6, 2006) (where plaintiff
“reasonably demonstrated” that loss of custogoodwill would be difficult to calculate, there
was a strong possibilityf irreparable harm).

Also, injury to reputation is not fully ecopensable by money damages and, therefore, can
support a finding of irreparable harrBee United States v. Miami Uni294 F.3d 797, 819 (6th
Cir. 2002);Economou v. Physicians Weight Loss Ctrs. Of A86 F. Supp. 1024, 1039 (N.D.
Ohio 1991);,Compuserve Inc. v. Cyber Promotions, J@&2 F. Supp. 1015, 1027-28 (S.D. Ohio
1997).

WVR has established multiple means by which the Spigner Defendants and the Superior
Defendants caused, and continue to cause, irfglednarm to WVR. First, through deceptive
marketing practices and deceptive sales presensathe Spigner Defendants lure in owners
who believe the Spigner Defenda are affiliated with WVRat which point, through a “hard
sell” sales presentation, the Spigner Deferslprmiceed to disparage WVR and/or WVR'’s
contractual relationship with timeshare ownefd.least some consumers never learned the
identity of the company conducting the praséions. WVR'’s reputation and goodwill suffers
when individuals purporting to be affiliated with WVR disparage the company’s relationship
with its timeshare owners.

Second, the presentations themselves are desigremnvince owners that their contracts
with WVR are “valueless,” that the consumeskrirreparable credit damage by continuing to
hold the deeds, that the maintenance fees agedaivith those deeds (by whatever mechanism)
would skyrocket, and that consams would never be able to silem. The entire point of the

presentation is to convince WVR’s customiergease doing business with WVR by disparaging

12



WVR’s timeshare “product” and the purported detmous effect it has on the consumers and
their forbears for multiple generations.

Third, by essentially guaranteeing defaults by sham “transferees” on association fees
(generally owed to an assoita, not WVR), the remaining non-deféing owners are forced to
pay higher maintenance fees to aoakleast some of the deficieasithat accrue as a result of
the fraudulent conveyances. An increase in maintenance fees on the non-defaulting owners
naturally makes them unhappy, thereby dama@iviR’s reputation and goodwill. In fact, that
may be precisely the point: themaining owners, who are forcéal pay increasingly more with
each transaction that precipitates a default, lvélmore susceptible to TCG’s marketing of an
opportunity to reduce maintenance fees. &t thay, the “bait and switch” scheme and the
“reverse sales process,” which requires an ehkiéySuperior willing to process fraudulent
conveyances for TCG, is a doward spiral: the more fraudarit conveyances that TCG and
Superior conspire to createetimore business it can generate from remaining owners — except
for those owners that any canny (but perhapscrupulous) property managers have declared
“off limits.” Thus, through deception and frautle Spigner Defendants and Superior essentially

engineer increasing demafut their own “services

120n a final note, in briefing related to thel®d2 motions, some defendants had suggested that,
if WVR is correct that the fraudulent convegas are legally void, WVRhould be pursuing the
otherwise innocent transferors, rather thanddgfendants. But what company would want to
garner a reputation for suing its own custos) where those customers were duped by
unscrupulous fraudsters into payimgndreds or thousands of dollénsprocess transactions that,
unbeknownst to the customers, waag legally binding? One wondehow this argument — that
WVR should be suing the victims — would playatqury. Moreover, forcing WVR into this
position would be hopelessly complicated and passtleTo take just one example, the 49 deeds
fraudulently placed in Hamilton’s name are located4 states, which would require somewhere
between 14 and 49 actions agawistimsof the conspiracyi.g., the transferors) in 14 states.

13



WVR has presented competent evidestoawing that the Spigner Defendants and
Superior have continued to ess fraudulent transteduring the pendency of this litigation.
The court finds that these vidilans are ongoing and, therefore, veiintinue to cause irreparable
harm to WVR'’s reputation and goodwill forelmeasons described in this section.

In sum, the court is persuaded that WVR has suffered, and will continue to suffer,
irreparable harm from the activities of thed@per Defendants and the Superior Defendants.

[1. Balance of the Equities

In assessing the balance of the equitiearts may consider the relative burdens on the
parties and third parties who may bfeeted by the preliminary relief soughtee, e.gObama
697 F.3d 423, 436-37 (6th Cir. 2012) (comparing eeipe burdens of pnehinary injunction on
voters, the State, and local election boarBgdke Parts, Inc. v. Lewigl43 F. App’x 27, 33 (6th
Cir. 2011) (“[T]he district court must considire harm that the injunction would cause the non-
movant”); see also Eberspaecher N. Amg. v. Nelson Global Prods., IndNo. 12-11045, 2012
WL 1247174, at *6 (E.D. Mich. Apr. 13, 2012) ¢ighing whether defendant had shown any
“concrete, countervailg harm” to itselfor the public)Bokhari v. Metro. G@'t of Nashville &
Davidson Cnty.No. 3:11-00088, 2012 WL 1165907 (M.Denn. Apr. 9, 2012) (weighing
whether defendant had shown substantial harotiters). Notably, even where a preliminary
injunction could place the non-movant in finangatil, the court may granhe injunction if the
equities so require, such asevh a defendant has “knowingly ailidgally placed itself in the
position to be placed out of busines&éwis 443 F. App’x at 33.

Here, issuance of a preliminary injunctiwill benefit third parties, particularly WVR
timeshare owners who have been victimibgdhe Spigner Defendants and the Superior

Defendants. The injunction would prohibit thegser Defendants and the Superior Defendants
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from engaging in fraudulent real estate transastipocketing money from third parties for sham
transfers that may not be legally binding, artd€ast relative to the Spigner Defendants) from
falsely holding themselves out as affiliated withaoting on behalf of, WVR. Third parties will
also benefit from preventing these defendénuts clouding title to the timeshare property
interests of WVR owners. Of course, the injunction will impair the Spigner Defendants and the
Superior Defendants’ businesses, but it wailly prevent them from engaging in unlawful

activity. The requested injunction will not phede the Spigner Defendants and the Superior
Defendants from continuing to engagdawful business activity, such &acilitating legitimate
transactions involving actuddpna fidethird-party purchasers of timeshare interests.

V. Public I nter est

The public interest would be served by isgLthe injunction.The Spigner Defendants
and the Superior Defendants will be enjoifiesin clouding title to additional real estate
interests, perpetrating fraud, and, in songances, from potentially committing crimes.
Similarly, Tennessee public policy, as embodiethexTCPA, strongly dismirages and seeks to
punish entities that engage in fraudulent bessnpractices, such as those at issue'fiesee,

e.g, Tenn. Code Ann. § 47-18-104(b)(&)(5), (b)(8), and (b)(12)Finally, “the public has an
interest in the promotion of ifacompetition and the discouragent of unfair competition,”
Brake Parts, Inc. v. Lewig43 F. App’x 27, 33 (6th Cir. 201{jrackets omitteqan interest

that granting the injunction would serve here.

V. Summary

13 Even if WVR did not have standing to maintétile TCPA claims, the public is served by the
injunction for other independertdasons, as stated herein.
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In determining whether a prelimary injunction is warrantedhe court’s obligation is to
balance the four Rule 65 factors. Here,dbert finds that WVR has not presented evidence
establishing that an injunction should issuetretato Earle and SMG — with respect to whom no
evidence has been presented — and Simerka a@dnc- with respect to whom no evidence of
involvement after June 2012 has been presented. Therefore, they have not demonstrated a
reasonable likelihood of success on the meritsaauridat restraining those defendants would
prevent irreparable injurgnd serve the public interest. Acdimgly, on balance, the court finds
that no injunction related to those defendants is warranted at this time.

However, with respect to the Spigner Defendants and the Superior Defendants, all four
factors favor WVR’s request for an injunction, ditie balancing need be done. Therefore, the
court will issue a preliminary injunction thaatiks the language of the relief requested in
WVR’s motion.

For the reasons stated herein, WVR'’s Motfor a Preliminary Injunction (Docket No.
198) will be granted in part and denied in part.

An appropriate order will enter.

Enter this 14th day of May 2014. %%é :/%%

ALETA A. TRAUGER
United States District Judge
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