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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRI CT OF TENNESSEE
NASHVILLE DIVISION

UNITED STATES FOR THE USE AND
BENEFIT OF:

TERRY RICHARDSON, individual
D/B/A TERRY RICHARDSON
CONCRETE, LLC,

)
)
)
)
)
)
Plaintiff, ) Case No. 2:12-cv-00109
)
V. ) Judge Sharp

)  Magistrate Judge Holmes
MACK MECHANICAL, INC., and )

AMERICAN SAFETY CASUALTY )

INSURANCE COMPANY, )

Defendants.

MEMORANDUM

Pending before the Court is the issue of damages in regards to Plaintiff Terry Richardson
d/b/a Terry Richardson Concrete, LLC’s (“Racldson”) claim for payment under a Miller Act
bond pursuant to 40 U.S.C. 8§ 3133(b) against both Defendant Mack Mechanical (“Mack”) and
Defendant American Safety Casualty Insura@oenpany (“American Safety”). In an October
21, 2016 Order (“October 21 Order”), the Cogranted summary judgment to Plaintiff
Richardson on his Miller Act claim. (Dket No. 147). On March 20, 2017 and March 21,
2017, the Court held a hearing tecite if Plaintiff Richardson is entitled to damages. For the
reasons set forth below, the Court will award ml#iRichardson $39,489.12 in damages.

BACKGROUND

In its October 21 Order, the Court prouidéhe general background to this litigation.

(Docket No. 147). In order to frame the issafedamages, the Coubriefly summarizes the

main facts and parties’ positions.
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After Defendant Mack contracted with the United States Army Corps of Engineers (“the
Corps”) to be the prime contractor in the comstion of a reinforced bunker at Range 38 in Ft.
Leonard Wood, Missouri, PlaintiRichardson entered into a turykgubcontract with Defendant
Mack to perform the concrete construction. féhelant American Safety posted a payment bond
for Defendant Mack on the construction projed@t the end of the anstruction project, the
Corps accepted the work on the reinforced bunker and fully paid Defendant Mack under the
prime contract. Nevertheless, Defendant Mdicknot pay Plaintiff Rthardson the full amount
under the subcontract, and Pl#gmRichardson’s claim for payent for work performed under
the subcontract was unpaid.

In defending itself at the summary judgmetage, Defendant Maactonceded that the
work Plaintiff Richardson perfared was part of a federal camtt for the construction of a
public work; that Defendants Mack and Anoam Safety executed a bond to ensure payment;
and that Plaintiff Richardson remained unpaid. However, Defendant Mack argued that Plaintiff
Richardson breached the subcontract in saicwvay to bar recovery of damages under the
subcontract and payment undeg tfond. Plaintiff Richardsodisagreed.

ANALYSIS
l. Threshold Issues

In order to determine the amount of dangagéintiff Richardsommay recover under the
subcontract, the Court must first address threstssiues. Those issuae the agreed upon date
of completion for the concrete work, the provisimighe prime contract incorporated into the
subcontract, and whether PlafhiRichardson materially breaed the subcontract. The Court
addresses each of them in turn.

A. Parties agreed to a February 17, 2012 comgilen date for the concrete work



As an initial matter, this suit is beforeetiCourt under the Mer Act and, thus, pursuant
to federal question jurisdiction. However, audressing matters related to the subcontract
executed between Plaintiff Richardson and Defen&auk, the Court will apply state law. See

United States use of Kasler Electric Co. wsurance Co. of North America, 1992 U.S. App.

LEXIS 13286, *9 (6th Cir. May 28, 1992) (citati omitted) (“[S]tate law controls the
interpretation of Miller Act subcontracts to whitte United States is not a party.”). While
Plaintiff Richardson contendsahMissouri law applies, Defendant Mack argues that Tennessee
law applies. Because applimm of either yields the sameutcome, the Court need not
definitively decide which state law applies and analyzes the issues under both Missouri and
Tennessee law.

Plaintiff Richardson argues that he andfdéelant Mack never agreed on a date for
completion of the concrete work under the submmtt It is undisputedhat when Plaintiff
Richardson received the subcontract Defendldatk had prepared, he signed it on December
23, 2011 on the understanding that Defendant Memiid not hold him to the January 5, 2012
completion date initially stated in the subcontrathe subcontract Plaintiff Richardson returned
to Defendant Mack contained l@andwritten notation to thatffect. Plaintiff Richardson
acknowledges that the subcontréet later received back froefendant Mack contained a
notation written and imtialed by Amanda Brantley (“Brantl&y Chief Finandal Officer of
Defendant Mack, stating that the revisedmptetion date would be February 17, 2012.
However, Plaintiff Richardson argsi¢hat there is ambiguity regamd that date because he did
not agree to it, the revised colefion date does not contain histials, and tie conduct of the

parties does not suggest agreement.



Based on testimony given at the damagearing, February 17, 2012 was the date on
which Plaintiff Richardson was to complete tbencrete work because the Court finds that
Plaintiff Richardson and DefendaMack mutually assented to that date. See Doe v. HCA

Health Servs. of Tennesséeg., 46 S.W.3d 191, 196 (Tenn. 20@hternal quotation marks and

citations omitted) (“A contract must result fraemeeting of the minds of the parties in mutual

assent to the terms . . . to be enforced.§nXing Equip. Co. v. Doubl® Tractor Parts, Inc.,

115 S.W.3d 363, 368 (Mo. Ct. App. 2003) (intergabtation marks anditation omitted) (“A
meeting of the minds, or mutual assent of all paliseessential to the foation of a contract.”).
Plaintiff Richardson testified at the damagesrivg that he did not propose the February 17,
2012 date to Defendant Mack and that he matsconcerned with the February 17, 2012 date
being a hard deadline because he never ratevechedule informing him of the completion
date. (Mar. 20 Rough Transcript (“RT”) 398-49). He also tesidd that it was his
understanding that the completion date set otitenschedule change that Defendant Mack and
the Corps executed on January 10, 2012 (“Jgnu®d schedule change”) would be the
controlling date. (Mar. 20 RT 41-42).

However, Arthur Ferraro (“Ferraro”)Defendant Mack’'s Project Manager on the
construction of the reinforced bunker, and Bley offered contradictory testimony. Ferraro
testified that after Defendantadk received the signed contraeick from Plaintiff Richardson,
he, Brantley, and Plaintiff Riglmdson had a telephone conferencdisacuss the completion date
for the concrete work. (Mar. 20 RT 137-138kerraro testified thatpn that call, Plaintiff
Richardson both indicated the number of weekshieeight he would need to complete the job
and offered February 17, 2012 as the complalete. (Mar. 20 RT 138-139Brantley testified

that she, Ferraro, and PlaffifRichardson “jointly arrivedat the February 17, 2012 completion



date, having discussed it on thelcgMar. 21 RT 33). She further testified that when she wrote
February 17, 2012 into the corttashe was only confirming a @ato which the parties had
already verbally agreed(Mar. 21 RT 33). Brantley also regtedly testified that the Corps did
not extend the period of performance for Defendant Mack, which would have required a formal
modification to the contract, but simply allowB&fendant Mack to continue to work based on
the revised January 10 schedule change whilengdiguidated damages to the Corps. (Mar. 21
RT 63, 69-70). Accordingly, shestified that the schedule ahge did not extend Plaintiff
Richardson’s performance time. (Mar. 21 RT 69-70).

Because Brantley and Ferraro were more ibledhan Plaintiff Richardson, the Court
finds that Plaintiff Richardsoand Defendant Mack mutuallyssented to the February 17, 2012
completion date. That is to say, the Court beleeBrantley’s and Ferraro’s testimony that they
had discussed and agreed upan February 17, 2012 date withalitiff Richardson. The Court
finds it significant thaPlaintiff Richardson, per his testimomgver objected tthe February 17,
2012 date as he had to the January 5, 2012 dMtar. 20 RT 63, 92). Furthermore, Plaintiff
Richardson testified that he understood Felyrd&, 2012 to be the date by which Defendant
Mack wanted him to complete the concrete kvof(Mar. 20 RT 90). Heestified that although
his subcontract with Defendant Mack was float date, February 17, 2012 had no meaning if
Defendant Mack had a different arrangement whih Corps. (Mar. 20 RT 94). That date did
have meaning, and Plaintiff Richardsagreed to it.

B. Provisions of the prime contract areincorporated into the subcontract

The parties also disagree over whether portaihBefendant Mack’s contract with the

Corps were incorporated into the subcontrativben Defendant Macknd Plaintiff Richardson

and, if so, their implicationsSection VII of the sbcontract states, pertinent part, that:



If the Subcontractor persistently or repeatedly fails to carry out the work in

accordance with the subcontract documeantduding specification and drawings,

the Contractor may elect to send a caogice. If the Subantractor fails to

correct such deficiencies within the tirperiod outlined in ta cure notice, the

Contractor may make good such deficies and deduct the reasonable cost

thereof from payments then or thereafter due the Subcontractor. If no work has

been performed by the Subcontractor, tlmmt@actor reserves its right to pursue

all legal means available to procure drest subcontractor or self-perform the

work and seek remedy from the Subcontrattolany costs incued as a result of

the subcontractor’s failure perform. If the Sulmntractor so chooses, it may

terminate the subcontract after the time period outlined in the cure notice has

elapsed.
(Pl’s Ex. 7). Plaintiff Richatson argues that Section VIl is the sole remedy clause in the
subcontract. He contends that because Defendant Mack never sent him a cure notice, Defendant
Mack may not assess certain chargebacks adgaimstnamely a pro rata portion of liquidated
damages, the cost of Defendant Mack’'s Stgerintendent Willie Ferguson, and the cost of
hiring another subcontractor MG&onstruction to tie rebar. With respect to the first two
chargebacks, Brantley testifi¢at she believed Defendant Mack’s right to assess them against
Plaintiff Richardson stems frome€tion 1.7 of the subcontraathich provides, “To the extent
included in the prime contract, all contract clauaee hereby incorporated by reference into the
subcontract. A copyof the prime contract or originadolicitation will be provided to
subcontractor.” (Id.; Mar. 21 RT 50-51, 72-73Brantley testified thathe following Federal
Acquisition Regulation (FAR) clauses are incldden the prime contract and, therefore,

incorporated into the subcontract:

If the Contractor fails to complete theork within the time specified in the
contract, the Contractor shall pay liquieh damages to the Government in the

! Plaintiff Richardson testified that he did not receiveopy of the prime contract and that he also never
asked for one even though he saw the provision in his subcontract incorporating by reference the terms of
the prime contract. (Mar. 20 RT 41, 76). Howewuegrraro testified that, in the ordinary course of
business, he would have given Plaintiff Richardson a obgke prime contract and so he was sure that
Plaintiff Richardson received the prime contract. (Mar. 20 RT 145). The Court believes Ferraro as the
more credible witness.



amount of $62.00 for each calendar daydefy until the work is completed or
accepted.

(Pl’s Ex. 10, FAR 52.211-12(a)).
At all times during performance of this contract and until the work is completed
and accepted, the Contractor shall disesuperintend the work or assign and
have on the work a competent supentent who is satisfactory to the
Contracting Officer and has autitgrto act for the Contractor.

(Pl.’s Ex. 11, FAR 52.236-6).

Under both Tennessee and Missouri lavwe #forementioned FAR clauses would be

incorporated into the subcontta See Lasco Inc. v. Inmaro@str. Corp., 467 S.W.3d 467, 473

(Tenn. Ct. App. 2015) (“[WI]ritings referred to in aitten contract are incorporated by reference
into the contract, and must lm®nsidered as part of the agreement of the parties.”); Livers

Bronze, Inc. v. Turner Const. Co., 264 S.WG38, 643 (Mo. Ct. App.@8) (internal quotation

marks and citation omitted) (“[M]atters incorporatetb a contract by reference are as much a
part of the contract ag they had been set out in the contracthaec verba.”). However,
Plaintiff Richardson argues thatcorporation by reference is suspect in Miller Act suits. See

U.S. for Use & Benefit of Ken’s Carpets Unlindtelnc. v. Interstate Landscaping Co., 37 F.3d

1500 (6th Cir. 1994) (citing casegHistorically, courts haveriewed incorporation by general
reference with skepticism in Miller Act cases...The Miller Act establishes specific statutory
rights intended to protect subcomi@rs, and courts are reluctantcimnclude that a subcontractor
abandoned those rights absent langudgpecific incorporation.”).

In Ken's Carpets, the Sixth Circtiitheld that the gendrdanguage “binding the

subcontractor ‘to assume towaltte contractor all # obligations . . . # contractor assumes

21n a case decided prior to Ken’s Carpets, the SBithuit applied state law to allow incorporation by
reference. _See Kasler Electric, 1992 U.S. App. LEXIS at *8-9. In Kasler Electric, a provision in the
subcontract bound the subcontractor to the primeractd plans and specifications, which explicitly
incorporated a regulation allowing the government to terminate performance when doing so was in its
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toward the owner’ [was not] specific enough to result in an incorporation by reference of the
Davis-Bacon wage provision set antthe prime contract.” Ker’Carpets, 37 F.3d at *5. Most

of the cases that the Sixth Circuit cites_innkseCarpets for the proposition that language of
specific, rather than general, incorporatiomexessary to bind a subcatdtor deal with the

incorporation of a disputes clser _Id. (citing H. W. Caldwel& Son, Inc. v. U. S. for Use &

Benefit of John H. Moon & Sons, Inc., 40728 21, 23 (5th Cir. 1969) and U.S. for Use &

Benefit of T/N Plumbing & Heating Co. v. y Const. Corp., 423 F.2d 980, 983-84 (5th Cir.

1970)). Those cases held and retetahat, in order for a disputeluse in a principal contract
to be applicable to the subcontractor, gwébcontract must contaia provision making it

“expressly applicable.”_H. W. Caldwell, 404.2d at 23; Fryd Const. Corp., 423 F.2d at 983.

The clear concern was not limiting a subcontractabidity to sue under the Miller Act. See H.
W. Caldwell, 407 F.2d at 23 (“We hold that [‘arggal incorporation by reference of the terms
of the principal contract’] refers only to the qixaland manner of the subcontractor’s work, not

the rights and remedies he mayé&against the prime contractgr.Fryd Const. Corp., 423 F.2d

at 983 (holding the same).

Taken together, the above cases instructlibahuse Section 1.7 tiie subcontract is a
general incorporatn by reference of the terms of thenpe contract, it incorporates the FAR
clauses only if they refer to the quality aménner of Plaintiff Richardson’s work. The Court
finds that the FAR clause related to Defamddack’s paying liquidated damages to the
government is incorporated, but the claustated to Defendant Mack’s maintaining a
superintendent on site is not. With respedht former, the Court Baound, per its discussion

supra in Section I.A., that Plairffi Richardson contracted to comf#gethe concrete work for the

interest. 1d. Therefore, the Kasler Electric cdweld that the subcontract, too, contained a termination
for convenience clause. Id. at 9.



reinforced bunker on February 17, 2012. He wdlod meet that deadline. The Court heard
testimony from Brantley that others on the joduld not work until Plaintiff Richardson had
completed the concrete work. (Mar. 21 RT.5Hurthermore, Defendant Mack needed only
about a week after Plaintiff Richardson finishied complete the construction project in its
entirety. (Pl’s Ex. 2, Ferguson’s ProductiBeports). Because thiguidated damages FAR
clause instructs the contractorfioish work in the specific time contracted to or pay liquidated
damages, the Court finds it likewise imposesauirement on the subcontractor to perform in a
timely manner or pay. Brantley testified thatf@elant Mack back chardePlaintiff Richardson
only for the time he was delinquenthis performance, but absorbed other liquidated damages.
(Mar. 21 RT 50-51). The Court finds Defenddaviack was within its right, per the prime
contract and subcontract, to do that.

However, Defendant Mack may not back d®aiPlaintiff Richardson for the cost of
maintaining Ferguson on site. The FAR Claasacerning superintendee says nothing about
the cost of that superintent®e passing from the contracttw the subcontor if the
subcontractor’s tardiness leads to more daysark needing supervision. While the liquidated
damages provision likewise says nothing aboutehderges passing frometltontractor to the
subcontractor, the Court findsaththe liquidated damages prowisilends itself to incorporation
by general reference in a way that the supaemigirovision does not. &his to say, it is
equitable for Plaintiff Richardson to beé#ine cost of liquidated damages for wen late
performance, but not for Pldifi Richardson to pay for the time of Defendant Mack’s site
supervisor when the subcontract daes specifically require it.

That Defendant Mack neverrgea cure notice to PlaintiRichardson does not defeat the

liquidated damages chargeback. Section Vthefsubcontract states that Defendant Mamwdy*



elect to send a cure notice.” (PIEx. 7) (emphasis added). Therefore, Defendant Mack was not
required to do so. Furthernggrthe Court credits the tesbny of Brantley that she had
conversations with Plaintiff Richardson exgmiag Defendant Mack’s disappointment with the
rate at which he worked. (Mar. 21 RT 35, 5@)er testimony is bolstered by an email that she
sent to Plaintiff Richardson aqranuary 24, 2012 statingmong other things, that “there has been
very little progress on the site for about two weék (Def.’s Ex. 16). Given that Plaintiff
Richardson contracted to complete the caeoneork by February 17, 2012 and he was on notice
that he was not making enough pregg, the Court does not agre¢hm®laintiff Richardson that

the lack of a cure notice eliminatasy remedy for Defendant Mack under the subcontract.

C. Plaintiff Richardson did not materially breach the subcontract in such a way to
foreclose a recovery of darages under the subcontract

Defendant Mack argues that PlaintiffdRardson may not recover damages under the
subcontract, but may bring an actiondaantum meruit, because he materially breached the

subcontract. _See Madden Phillips Conbkig. v. GGAT Dev. Corp., 315 S.W.3d 800, 812

(Tenn. Ct. App. 2009) (citing United Brake Syeg. v. Am. Envtl. Prot., Inc., 963 S.W.2d 749,

756 (Tenn. Ct. App. 1997) (“[A] party who commitsetfirst uncured material breach of contract

may not recover damages for the other panygaterial breach.”); Guengerich v. Barker, 423

S.W.3d 331, 339 (Mo. Ct. App. 2014) (citation omitté€gA] party to a contract cannot claim its

benefit where he is the first to materially breach it.”); Pepsi Midamerica v. Harris, 232 S.W.3d

648, 654 (Mo. Ct. App. 2007) (“Appellant cannot reeoon its claim of breach of contract
because it did not substantially comply witle tterms of the contract because of a material
breach of the terms of the Agreement . . .").

Defendant Mack contends th&aintiff Richardson materially breached the contract

because, even though the subcontract imposed a “turn-key” obligation on Plaintiff Richardson
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whereby he would “provide all labor, materidtgebar, concrete, etc.flisposal and necessary
equipment specified on the contract drawings aredifpations for all concrete work,” (Pl.’s Ex.
7, Section 1.2), he did not perforimthat manner. Rather, Defendant Mack paid for concrete and
rebar directly, and the Court heard testimonthatdamages hearing from Ferraro and Ferguson
that Defendant Mack had to supply tools, t@ors materials, and offload rebar. (Mar. 20 RT
112, 125, 142).

Under both Tennessee and Missouri law, cousts the following factors taken from the
Restatement (Second) of Contracts, § 241 (1@Bdgtermine whetherlaeach is material:

(1) The extent to which the injured pamyll be deprived of the expected benefit
of his contract;

(2) The extent to which the injured padan be adequately compensated for the

part of that benefit of wibh he will be deprived;

(3) The extent to which the party failing to perform or to offer to perform will

suffer forfeiture;

(4) The likelihood that the party failing togf@rm or to offer to perform will cure

his failure, taking accountf all the circumstances including any reasonable

assurances; and

(5) The extent to which the behavior of the party failing to perform or to offer to
perform comports with standar@f good faith and fair dealing.

Adams TV of Memphis, Inc. v. ComCorp &knnessee, Inc., 969 S.w.2d 917, 921 (Tenn. Ct.

App. 1997); Barnett v. Davis, 335 S.W.3d 11@4-15 (Mo. Ct. App. 2011). Defendant Mack

argues that all of those factorgan its favor because 1) it wdsprived the benefit of a turnkey
contract by having to supplumids and materials and do admsirative support work; 2) the
strain and aggravation of having to suppletm@laintiff Richardson’s performance cannot be
recouped; 3) Plaintiff Richardson will not feer forfeiture because he may proceed under
guantum meruit; 4) Plaintiff Richardson wuld not have had time to cure because he did not

adequately fund or staff his cre ensure timely completiomnd 5) Plainff Richardson did

11



not act in good faith by entering into a turnkey suticact that he knew he could not perform as
such.

Despite Defendant Mack’s contentions, the €dinds that neithePlaintiff Richardson’s
failure to perform by February 17, 2012 nor his falto perform the sulbntract in a “turnkey”
manner amounts to a material breach of the autibact that precludelim from recovering
damages under it. It is true that Defend&fdck did not obtain the benefit of a turnkey
subcontract in that it had tassist Plaintiff Richardson ribughout his performance of the
concrete work. However, because the Cowift allow Defendant Mack to make certain
chargebacks against Plaintiff Richardson sudkt th recoups the funds it advanced to him
through paying for supplies and equipment, Defendant Mack will be compensated. Furthermore,
the Court is reluctanto find that Plaintiff Richardson nganot recover undethe subcontract
when Defendant Mack continued to deal witlaiRtiff Richardson and oeived the benefit of
Plaintiff Richardson’s work, timately having the reinforceddunker accepted and paid for by

the Corps. _See Madden Rip Const., 315 S.W.3d at 813A non-breaching party may

nevertheless waive its right to assert first matdsreach as a bar to recovery if it accepts the

benefits of the contractith knowledge of a breach.?).

3 The Court does not hold that Defendant Mack waived its right to assert first material breach, but finds
the principle of waiver instructive. Furthermotbe Court rejects Defendant Mack’s assertion that it
continued to deal with Plaintiff Richardson, payifoy items Plaintiff Richardson was responsible for,
only under duress. “Duress is defined as a conditianinfl produced by the improper external pressure

or influence that practically desyr® the free agency of a party, and causes him to do and act or make a
contract not of his own volition, but under suehongful external pressure.” Barnes v. Barnes, 193
S.W.3d 495, 500 (Tenn. 2006) (internal quotation mankd citation omitted); see also Andes v. Albano,
853 S.W.2d 936, 942 (Mo. 1993) (internal quotatiormrkmand citation omitted) (“The central question
with respect to duress is whether, considerifigttee surrounding circumstances, one party to the
transaction was prevented fncexercising his free will by the threais wrongful conduct of the other.”).
Defendant Mack’s witnesses did not testify abouftlaing from which the Court could infer duress, not
even Brantley’s testimony that had Defendant MacslemiPlaintiff Richardson a cure notice, he would
have likely walked off the job given his temperament or Defendant Mack would have had to terminate
him and find another subcontractamich Defendant Mack contends was an unviable option. (Mar. 21
RT 50).
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I. Damages
“The Miller Act grants to the plaintiff thaght to recover from the principal or surety,

both, for work and material supplied.” U. S. fdse & Benefit of Statham Instruments, Inc. v.

W. Cas. & Sur. Co., 359 F.2d 521, 524 (6th @B66). Plaintiff Richardson argues that he is

due $54,308.42 under the subcontractamount he contends retiedoth the disallowance of
certain chargebacks and the addition of changersrthat have increased the contract price.
While Defendant Mack acknowledges that there is a remaining balance on the subcontract, it
argues that even that baseline amount is not dawd®laintiff Richardsorbecause it should be
allowed to subtract certain ledr expenditures from the bat@n Those expenditures include
amounts representing the administrative timeDaffendant Mack’'s employees in resolving
payroll issues and paying Plaintiff Richardsosuppliers, as well as the amount Defendant
Mack incurred in attorney’'sebs when transferring this suit to Tennessee after Plaintiff
Richardson initially filed this action in Missouri in breach of the subcontract’'s forum selection
clause.
A. Plaintiff Richardson’s disputed chargebacks
Plaintiff Richardson disputeghe following chargebacks, (Pl.'s Ex. 1, Disputed

Chargebacks Tab 1):

Description Amount
1 Labor — Overtime for March 17, 2012 roof pour $4,180.98
2 Unistrut service $973.80
3 Unistruts purchased by Willie Ferguson $292.83
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4 Diesel fuel purchased by Willie Ferguson $ 256.95

5 Eyebolts purchased by Willie Ferguson $ 86.58

6 RSC Scaffold $1,479.94

7 Grinder purchased from Lowe’s $123.73

8 Miscellaneous expenses Willie Ferguson paid for $ 389.05

9 MS Construction rebar tying $ 2,100.00

10 | Liguidated damages $2,480.00

11 | Jeff Schneider’s clean rock for stoops $261.20

12 | Defendant Mack’s Site Superintendent Willie Ferguson $ 9,600.00
TOTAL: $22,225.06

1. Labor — OT for 3/17/12 Roof Pour: PlaifitRichardson argues that Defendant Mack

never actually paid Plaintiff Richardson’sear $ 4,180.98 in overtime. He testified at

the hearing that he could not find any pdlyrecords showing that he paid any overtime

that day. (Mar. 20 RT 16). FurthermoreaiBtiff Richardson argues that had it been
paid, those overtime payments would have been a change order and not a chargeback.
The record contains what ape to be notes frofdefendant Mack fothe “week ending
3-17-12" with a notation that says “MMI payg O/T for Crew.” (Pl.’s Ex. 1, Tab 29).
Ferraro testified at the hearing that he nad personally authorize any overtime. (Mar.

21 RT 7). However, Elizabeth Wilson, f2adant Mack’s Assitant Controller who
handles payroll, testified that Defendahtack had to pay Plaintiff Richardson’s
employees directly the weekd of March 17, 2012 becauB&intiff Richardson could

not or would not appear on siteat weekend. (Mar. 21 RZ6). She testified that his
workers were paid overtime because, havingke® at the beginning of the week, they
would not work unless they were paid a thvertime rate. (Mar. 21 RT 27). Defendant
Mack submitted a copy of a certified payrdDef.’s Ex. 7), and copies of the workers’
paystubs, (Def.’s Ex. 8). The Court findgstithargeback permissible, as authorizing
overtime work does not mean Defendant Maamfreed to it as a change order.
Furthermore, throughout the damages megrihe Court found Plaiiff Richardson not

to be very credible. Because the workers’ paystubs indicate that Defendant Mack paid a
total of $3,690.42 in overtime, the Court wéllow only that amount to be assessed
against Plaintiff Richardson.

* This number does not match the total as stateRl.ia Ex. 1 under Disputed Chargebacks Tab 1. It
appears that Plaintiff Richardson miscalculated the number
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. Unistrut Service: Plaintiff Rihardson argues that Unistruts were a part of the timber
installation and not the concrete work. Howe Plaintiff Richardson testified that “if
there’s imbeds in concrete, that's part ad toncrete work.” (Mar. 20 RT 65). Ferguson
testified that the Unistruts were for attachiihg interior timbersput were part of the
concrete placement and hadlde done by the concrete werk. (Mar. 20 RT 119).
Ferraro testified likewise. (Mar. 20 RT43). The Court finds this chargeback
permissible. (Pl.’s Ex. 1, Disped Chargebacks Tab 4 — invoice & rgte

. Unistruts Purchased: Because of the samsinteny stated under “Unistrut Service,” the
Court finds this chargeback permissibl€?l.’s Ex. 1, Disputed Chargebacks Tab 6 —
invoice).

. Diesel Fuel Purchased: PlafhtRichardson argues that heever used diesel purchased
by Ferguson. Furthermore, based on BRaiRichardson’s testimony, it appears that he
believes the diesel purchased was to @if Ferguson’s truck. (Mar. 20 RT 26).
However, Ferguson testified that he did mpofrchase gas for higehicle, but instead
purchased the diesel fuel to power the forkliwhich was used tofiboad rebar on site.
(Mar. 20 RT 99, 104). Plaintiff Richardsorog/n testimony establisekeghat he was fully
responsible for the rental dfie forklift. (Mar. 20 RT 85). The Court finds that this
chargeback is permissible. (Def.’s Bx.Ferguson’s cash sheets & receipts).

. Eyebolts Purchased: Plaintiff Richardson agytleat the eyebolts related to the timber
installation. However, when asked if the legkts had to be affixed in the concrete, he
responded, “if they did, | have to put themtlvere. But just likehe windows, | didn’t
buy the windows, but | did placthem.” (Mar. 20 RT 64). Ferguson testified that the
eyebolts were “to mount in the concrete rapunt in the forms prior to placing the
concrete,” and that it goesith the concrete work.(Mar. 20 RT 100-101). Ferraro
testified similarly. (Mar. 20 RT 143). Th@ourt finds this chargeback permissible.
(Pl.’s Ex. 1, Disputed Chargebacks Tab 7 — ingji

. RSC Scaffold: Plaintiff Richardson argutdsat he should only pay $1,000 out of the
$2,479.94 price for the scaffold. He bases figare on how much he thinks he used it.
(Mar. 20 RT 20). Plaintiff Richardson testified that he did not need the scaffolding, and
did not use it until his crew started forming ttoof. (Mar. 20 RT 58). Ferguson testified
that the scaffolding was used to set the relalr mats in place. (Mar. 20 RT 110-111).
Brantley further testified that as of thetelaf the invoice for the scaffolding charged
back to Plaintiff Richardson, Defendant Maa&d not yet done any timber work on site
and had not arranged for the new set offettiing to do the timber work. (Mar. 21 RT
53). The Court credits thestimony of Brantley and Ferguson and finds the entire
chargeback of $2,479.94 permissib{®ef.’s Ex. 15, invoice).

. Grinder Purchased: Plaintiff Richardson ifest that the grinder was given to his
employees even though he said he did not tieeh and did not use them. (Mar. 20 RT
27). Ferguson testified that he purchadbd grinder because some of Plaintiff
Richardson’s employees told him they did have a grinder. (. 20 RT 105). He
further testified that he told them that\Wweuld get a grinder with seven zip wheels to cut
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and mount the eyebolts and Unistruts. (M2r.RT 105). He also testified that he told

one of Plaintiff Richardson’s workers tot IPlaintiff Richardson know that he would
purchase a grinder becausewibuld be his. (Mar. 2RT 112). The Court credits
Ferguson’s testimony and finds this chargelaetmissible as a tool used in performing

the concrete work. (Pl.’s Ex. 1, Disputed Chargebacks Tab 8 — invoice). Because the
Court is allowing this chargelok, the Court will disregar@laintiff Richardson’s request

to return the $18.85 that was refunded to hirhich Ferguson testified might have been

for unused zip wheels related to the grind@Mar. 20 RT 112).

8. Miscellaneous Expenses: Defendant Mack assessed a chargeback of $389.05 against
Plaintiff Richardson for miscellaneous expesis Defendant Mack does not specifically
identify which expenses those are, but has submitted cash sheets with receipts attached.
(Def.’s Ex. 5). As far as the Court discertigse expenses inclugégebolts and nuts for
forms ($139.88 & $91.56) not already accounted drill bits for forms ($9.48), and
foam spray for the Unistruts ($4.30 & $11.1MAs testimony already referenced relates
those materials to the concrete work, @eurt finds the sum tal of those items
($256.32) a permissible chargadk. Furthermore, the Cduwill allow the difference
($389.05 - $256.32) as a permissible chargebachise the total amount for diesel fuel,
per the receipts submitted, is greater tha sum of that difference and item 4 above
(diesel fuel). In other words, it is reasonafdethe Court to assume that diesel fuel is
also captured in these mile@eous expenses.

9. MS Construction: Plaintiff Rihardson argues that Defendaviack is not allowed to
charge him the cost of bringing on anoticeew to tie rebar because Defendant Mack
never sent him a cure notice. Brantley itiest that earlier on in the week before the
March 17, 2012 pour, she and Ferraro spoke Righntiff Richarden about needing to
increase labor in preparation for the podout Plaintiff Richardson said he would not
support it. (Mar. 21 RB6). She further testified thateshold PlaintiffRichardson that
Defendant Mack would bring in another subcaator to help tie relsaand that he would
be responsible to pay if he could not tie fiebar himself. (Mar. 21 RT 36). Plaintiff
Richardson testified that heldoDefendant Mack that hedlhot want or need any other
subcontractor brought in and that he wontd pay. (Mar. 20 RT 29). The Court finds
that this chargeback is permissiblgPl.’s Ex. 1, Disputed Chargebacks Tab 11 —
invoice). Plaintiff Richardson cracted to take carof all aspects dhe concrete work.
Even though Defendant Mack never issued a cure notice (and it was not required to), it
gave Plaintiff Richardson notice that it would bring on a new crew to assist.
Furthermore, the Court heardgtienony, including from Platiff Richardson himself, that
there were fluctuations in his crew sizeadilighout the construction project. (Mar. 20 RT
79-80, 144).

10.Liquidated Damages: Per the discussion abo&eition 1.B., the Court finds this to be a
permissible chargeback. However, theoant will be slightly reduced. Ferguson
testified that Plaintiff Richardson was dfffe site by March 23, 2012. (Mar. 20 RT 108).
Therefore, the Court will allow liquidatedamages to be assessed against Plaintiff
Richardson from February 18, 2012 untilfdta 23, 2012. That equals $2,170 ($62 x 35
days).
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11.Clean Rock for Stoops: Plaintiff Richardson argtieat this chargeback pertains to the
excavation work and not the concrete woilhe Court agrees. Based on the subcontract
between Defendant Mack and its excave@ohneider and a document describing the
scope of Schneider’s work, the Court finds tthes chargeback is impermissible. (Pl.’s
Ex. 1, Disputed Chargebacks Tab 13).

12.Site Superintendent: Per the discussion ahnovE&ection I.B., theCourt finds this an
impermissible chargeback.

B. Plaintiff Richardson’s claimed change orders/ add ons
Plaintiff Richardson argues thtite following change ordemscrease the amount owed to

him under the subcontract, (Pl.’s Ex. 1, Tab 1):

Description Amount
1 Formedrooting $1,896.06
2 March 3, 2012 Rhoebuild/Hot Water Exclusion $1,055.00
3 March 17, 2012 Rhoebuild/ Hot Water Exclusion &1,701.00

Saturday Delivery

4 ParkeWelding $500.00

1. Formed Footing: PlaintifiRichardson argues that he should not have to pay for
forming material and labor because hedma notation on the contract as follows:
“Bunker floor bid at bank pouring in ground. If it has to be formed it would be extra
for labor and materials.” (Pl.’s Ex. 7). @&tley agreed to thabndition by initialing
it. (Pl.'s Ex. 7). The $896.06 is comprised of extra ma&d for the formed footing
($263.56), labor for setting the formedoting ($560.00), extra concrete for floor
bunker ($855.00), and labor to unloadae ($217.50). (Pl’s Ex. 1, Tab 27).
Plaintiff Richardson testified that he ran aitconcrete when forming the footings.
(Mar. 20 RT 56). He also testified that he had to place rebar in the footings. (Mar. 20
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RT 57). Ferraro testified that as partloé specifications, there was a requirement to
use forms and the government ultimately insisted that forms be used. (Mar. 20 RT
140). Because Brantley agreed to PI#imRichardson’s condition, the Court finds

this change order appnogte.

. March 3, 2012 Rhoebuild/Hot Water Exclusidtaintiff Richardson argues that the
Rhoebuild and hot water, which served the purpose of thinningheutoncrete to
allow it to pour easier, were items dissed with Defendant Mack at the making of
the subcontract. (Mar. 20 RT 15). Whilettontract calls for a turnkey price for all
labor and materials, it contains an exasfor “cold weather mix up charge.” (Pl.’s
Ex. 7, Section 1.2). When asked if it wasfair statement to say that Rhoebuild
helped him work with the concrete, butsvaot a part of theold weather mix up
charge exclusion, Plaintiff Richardson testifibat Rhoebuild is “an additive that had
to be placed in the condesin order to pour the bunk& (Mar. 20 RT 84). The
Court will not allow recovery on this item. (Pl.’s Ex. 1, Tab 28).

. March 17, 2012 Rhoebuild/Hot Water Exdlws & Saturday Delivery: Plaintiff
Richardson argues that he discussed tliteses with Defendant Mack as change
orders, and that he paid for them belig that Defendant Mack would reimburse
him. (Mar. 20 RT 16-17). Ferraro testifiecttnhe did not recall agreeing to pay for a
Saturday delivery from the concrete cang. (Mar. 20 RT 144). The Court will not
allow recovery on these itemg§Pl.’s Ex. 1, Tab 30).

. Parker Welding: Plaintiff Richardson tegd that he did not reember exactly what

he paid Parker Welding to weld on the roof, and he has not submitted a receipt for
this expense. (Mar. 20 RT 18; Pl’s Ex. 1, Tab 31). The Court will not allow
recovery on this item.

C. Defendant Mack’s other expenditures

The Court heard testimony concerning Plairf@ithardson’s having originally filed this

suit in Missouri, in contraverdn of the subcontract’'s forum set®n clause. The Court agrees

that, as a result, Plaintiff Richardson should bear the cost of the attorney’s fees Defendant Mack

incurred when it transferred the suit to thisu@t. However, the Court will consider Defendant

Mack’s attorney’s fees when it later rulesPlaintiff Richardson’s peding Motion for Attorney

Fees, (Docket No. 159).

The Court also heard testimony about the 8&\ilson spent and the tasks she performed

in dealing with payroll issuesreated by Plaintiff Richards. Defendant Mack’s witnesses

further testified that they had to perform aduh@al tasks because of Plaintiff Richardson, such as
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having to spend time buying supplies and clegnup the site after &ntiff Richardson
completed the concrete work. However, the Coult not allow DefendantMack to offset the
cost of its employees’ time from the subcontracteari As the Court views it, this is part of the
cost of doing business and nothing in the subcontracs @eéendant Mack that right.
D. Total recovery due to Plaintiff Richardson

The amount of the original contract pri@ed agreed upon change orders is $281,659.37.
(Pl’s Ex. 1, Tab 1 — lines 2-4). Thearties do not dispute $231,503.01, an amount that
represents undisputed chargelsaekd payroll draws. (Pl’sxE1, Tab 1 — lines 5-25). That
leaves $50,156.36 in dispute ($281,659.37 - $231,503.01)th&€ourt’s discussion in Section
lI.LA, Defendant Mack rightfully assessed théldwing disputed chargebacks against Plaintiff
Richardson: overtime for 3/17/12 RoodlR ($3,690.42), Unistrut$973.80 + $292.83), diesel
fuel ($256.95), eyebolts ($86.58), scaffolgli ($2,479.94), grinders ($123.73), miscellaneous
expenses ($389.05), MS Construction ($2,1G)d liquidated damages ($2,170) (total =
$12,563.30). That brings the balancetloé subcontract down to $37,593.06 ($50,156.36 -
$12,563.30). Finally, per the Court’s discussiorSettion I1.B, Plaintiff Richardson may add
the costs related to formed footing ($1,896.06) to the subcontract. Plaintiff Richardson’s total
recovery, therefore, is $39,489.12.

CONCLUSION
For the foregoing reasons, the Courtllveiward Plaintiff Richardson $39,489.12 in

damages under the subcontract. A separate order shall enter.

It is SO ORDERED.

‘IQWAH Swwxp

KEVIN H. SHARP
UNITED STATES DISTRICT JUDGE
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