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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

REBA JONES,

Plaintiff,
NO. 2:14-cv-00026

Judge Sharp

Magistrate Judge Frensley

V.

NANCY BERRYHILL,
Acting Commissioner of Social Security,

Defendant.

N N N N N N N N N N

MEMORANDUM OF OPINION

Pending before the Court is Plaintiff Reba Jones (“Jones”) Motion for Judgment on the
Administrative Record (“Motion”) (Doc. No. }7filed with a Memorandum in Support (Doc.
No. 18). Defendant Commissioner of Sociac@rity (“Commissioner”) filed a Response in
Opposition to Jones’ Motion (Doc. No. 21). iShcase was referred to Magistrate Judge
Frensley, but the Court herebytidraws that referral.In addition, upon @nsideration of the
Parties’ filings and the transcript of the administrative record (Doc. Nd.drid, for the reasons
given below, the Court wiDENY Jones’ Motion.

l. Introduction

On June 20, 2012 Jones filed an applicafmmDisability Insurance Benefits (“DIB”)
under Title Il of the Social Sedty Act and Supplemeal Security Incomg“SSI”) under Title
XVI of the Act, alleging a disability onset &pril 20, 2012. (A.R.174.) Jones’ claim was
denied at the initial and reconsideration stagestate agency review. Jones subsequently

requestedle novo review of his case by an Adminigire Law Judge (“ALJ”). The ALJ heard

! Referenced hereinafter by page number(s) following the abbreviation “A.R.”
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the case on September 30, 2013, when Jones agpea®represented by an attorney, and gave

testimony. (Id. at 39.) Testimony was also receivedh an impartial vocational expert. At the

conclusion of the hearing, the matter wasetaunder advisement until October 25, 2013, when

the ALJ issued a written decision finding Jonesdisébled. (Id. at 21.)That decision contains

the following enumerated findings:

1.

Jones meets the insured status requirements of the Social Security Act through
December 31, 2017.

Jones has not engaged in substantial glaattivity since the alleged onset date (20
C.F.R. 404.157%t seq., and 416.97 &t seq.).

Jones has the following severe impairmestatus post bilateralarpal tunnel release
surgeries; learning disdity; and depressive disoed (20 C.F.R. 404.1520(c) and
416.920(c)).

Jones does not have an impairment amlwoation of impairments that meets or
medically equals the severity of one of the listed immpaits in 20 C.F.R. Part 404,
Subpart P, Appendix 1 (2C€.F.R. 404.1520(d), 404.1525, 404.1526, 416.920(d),
416.925 and 416.926).

Jones has the residual furctal capacity (“RFC”) to ft 10 pounds occasionally and
frequently; stand and/or walk six hours am eight-hour day; sit up to six hours;
occasionally climb ramps and stairs; occasionally balance, kneel, stoop, crouch, and
crawl; frequently but not constantly fdle and finger with the bilateral upper
extremities; and perform simple tasks inigthreading and writing are not essential.
However, she should avoid climbing laddexpes, and scaffolds and other heights
and hazards and should work in a settwhere changes in the workplace are
infrequent and gradillg introduced.

Jones is unable to perform any past relevant work (20 C.F.R. 404.1565 and 416.965).

Jones was born on January 13, 1967 and was 45 years old, which is defined as a
younger individual age 45-49, on the allegdidability onset date (20 C.F.R.
404.1563 and 416.963).

Jones has a marginal education and ie &b communicate irEnglish (20 C.F.R.
404.1564 and 416.964).

Transferability of job skills is not an issure this case because Jones’ past relevant
work is unskilled (20 C.F.R. 404.1568 and 416.968).

10. Considering Jones’ age, education, work exgmee and RFC, theare jobs that exist

in significant numbers in the nationalomomy that she can perform (20 C.F.R.
404.1569, 404.1569(a), 416.969, 416.969(a)).
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11.Jones has not been under a disability withie meaning of the Social Security Act
from April 20, 2012 through the date ofighdecision (20 @&.R. 404.1520(g) and
416.920(9)).

(Id. at 23-32.)

On January 2, 2014, the Appeals Council dedimues’ request for review of the ALJ’s
decision, thereby rendering that dagon the final decision of th8SA. (Id. at 6.) This civil
action was thereafter timely filed, and theutt has jurisdiction. 42 U.S.C. § 405(Q).

Il. Review of Record

Although Jones’ claim alleged naus musculoskeletal conatis, her Motion before this
Court centered on her mental impairments, spegifi, her intellectual abilities, as evidenced by
her 1Q and literacy. (Doc. No. 18, p. 12-14.pnSequently, the Court adopts the summary of
her records, as they pertainiter mental impairments, frothe ALJ’s decision. (A.R. 30-31.)

1. Conclusions of Law

A. Standard of Review

This Court reviews the final decision of tB&A to determine whether substantial evidence
supports that agency’s findings and whetherppli@d the correct legadtandards. _Miller v.

Comm’r of Soc. Sec., 811 F.3d 825, 833 (6th @0b16). Substantial evidence means “more

than a mere scintilla’ but less than a prepoadee; substantial evidence is such ‘relevant
evidence as a reasonable mind might accept agiateeto support a conclusion.”_Id. (quoting

Buxton v. Halter, 246 F.3d 762, 772 (6th Cir. 2§01 In determining whether substantial

evidence supports the agency’s findings, a coudtrayamine the record as a whole, “tak[ing]

into account whatever ithe record fairly detrdas from its weight.” _Brooks v. Comm'r of Soc.

Sec., 531 F. App’x 636, 641 (6th Cir. 2013) (qng Garner v. Heckler745 F.2d 383, 388 (6th

Cir. 1984)). The agency’s decision must sténsubstantial evidenceupports it, even if the

record contains evidence supiiog the opposite conclusion. Skernandez v. Comm’r of Soc.
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Sec., 644 F. App’x 468, 473 (6th Cir. 2016 (wtiKey v. Callahan, 109 F.3d 270, 273 (6th Cir.

1997)).
Accordingly, this Court may not “try the cade novo, resolve conflicts in evidence, or

decide questions of credibjlit Ulman v. Comm’r of SocSec., 693 F.3d 709, 713 (6th Cir.

2012) (quoting Bass v. McMahon, 499 F.3d 506, 509 (6th Cir. 2007)). Where, however, an ALJ

fails to follow agency rules and regulatipnihe decision lacks the support of substantial
evidence, “even where the conclusion of theJAhay be justified based upon the record.”

Miller, 811 F.3d at 833 (quoting Gentry v. Cornrof Soc. Sec., 741 F.3d 708, 722 (6th Cir.

2014)).
B. Five-Step Inquiry

The claimant bears the ultimate burden of establishing entitlement to benefits by proving
his or her “inability to engage in any substantial gainful activity by reason of any medically
determinable physical or mental impairment whieim be expected to rdsin death or which
has lasted or can be expected to last forrdimeous period of not less than 12 months.” 42
U.S.C. § 423(d)(1)(A). The claimant’s “physicat mental impairment” must “result[] from
anatomical, physiological, or psychological abnormalities which are demonstrable by medically
acceptable clinical and laboratafiagnostic techniques.” Id. at § 423(d)(3). The SSA considers
a claimant’s case under a five-step sequentiaatiah process, described by the Sixth Circuit
Court of Appeals as follows:

1. A claimant who is engaging in substahtiminful activity will not be found to be
disabled regardless of medical findings.

2. A claimant who does not have a severe immpant will not befound to be disabled.

3. A finding of disability will be made withoutonsideration of vocenal factors, if a
claimant is not working and is sufferifigpm a severe impairment which meets the
duration requirement and which meets or égjadisted impairment in Appendix 1 to



Subpart B of the Regulations. Claimamigh lesser impairments proceed to step
four.

4. A claimant who can perform work that he fige in the past will not be found to be
disabled.

5. If a claimant cannot perform his past wodther factors includig age, education,
past work experience and residual fiimal capacity must be considered to
determine if other work can be performed.

Parks v. Soc. Sec. Admin., 413 F. App’x 856, &6th Cir. 2011) (citing Cruse v. Comm’r of

Soc. Sec., 502 F.3d 532, 539 (6th Cir. 2007)); 20 C.F.R. 88 404.1520, 416.920. The claimant
bears the burden through stequif of proving the existence aséverity of the limitations her
impairments cause and the fact that she cannot perform past relevantovegker, at step five,

“the burden shifts to the Comssiioner to ‘identify a significant number of jobs in the economy

that accommodate the claimant’s residual fioming capacity[.]” _Kepke v. Comm’r of Soc.

Sec., 636 F. App’x 625, 628 (6th Cir. 2016) (quoting Warner v. Comm’r of Soc. Sec., 375 F.3d

387, 390 (6th Cir. 2004)).

The SSA can carry its burden at the fifth stéphe evaluation pra&ss by relying on the
Medical-Vocational Guidelines, otherwise knows “the grids,” but only if a nonexertional
impairment does not significantly limit the claimant, and then only when the claimant's

characteristics precisely match the charasties of the applicable grid rule. SAederson v.

Comm’r of Soc. Sec., 406 F. App’x 32, 35 (@ir. 2010); Wright v. Massanari, 321 F.3d 611,
615-16 (6th Cir. 2003). Otherwise, the griddyofunction as a guide to the disability

determination._Wright, 321 F.3d at 615-16; B&®n v. Sullivan, 923 F.2d 1175, 1181 (6th Cir.

1990). Where the grids do ndirect a conclusion as to thearhant's disability, the SSA must
rebut the claimant’s prima facicase by coming forward with proof the claimant’s individual

vocational qualifications to prm specific jobs, typically ttough vocational expert testimony.



Anderson, 406 F. App’x at 35; s&Fright, 321 F.3d at 616 (quoting SSR 83-12, 1983 WL
31253, *4 (Jan. 1, 1983)).

When determining a claimant’s residual funotibcapacity (“RFC”) at steps four and five,
the SSA must consider the combined effectatif the claimant’s impairments, mental and
physical, exertional and nonexertal, severe and nonsever8ee 42 U.S.C. 88 423(d)(2)(B),

(5)(B); Glenn v. Comm’r of Soc. Sec., 76338 494, 499 (6th Cir. 2014) (citing 20 C.F.R.

§ 404.1545(e)).
C. Weighing Medical Source Evidence
The administrative regulations implementing 8exial Security Act impose standards on

the weighing of medical source evidence. le&Ca Astrue, 661 F.3d 931, 937 (6th Cir. 2011).

The significant deference accorded to then@ussioner’s decision is conditioned on the ALJ’'s

adherence to these governing standards. Inrsen€ommissioner of Social Security, the Sixth

Circuit re-stated the rpsnsibilities of the ALJ in assessimgedical evidence in the record in
light of the treating source rule:

Chief among these is the ruleaththe ALJ must consider all
evidence in the record when magfia determination, including all
objective medical evidence, medical signs, and laboratory findings.
20 C.F.R. 8 404.1520(a)(3); 20FKR. § 404.1512(b); 20 C.F.R.

8 404.1513. The second is knowntlas “treating physician rule,”
seeRogers, 486 F.3d at 242, requiring the ALJ to give controlling
weight to a treating physician’s opinion as to the nature and
severity of the claimant’s conditiaas long as itis well-supported

by medically acceptable clinical and laboratory diagnostic
techniques and is noinconsistent with the other substantial
evidence in [the] case recbt 20 C.F.R. § 404.1527(d)(2)
(language moved to 20 C.F.R. § 404.1527(c)(2) on March 26,
2012). The premise of the ruletkgat treating physicians have the
best detailed and longitudinal perspective on a claimant’s condition
and impairments and this perspective “cannot be obtained from
objective medical findings alorfe 20 C.F.R. § 416.927(d)(2)
(language moved to 20 C.F.R. 416.927(c)(2) onMarch 26,
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2012). Even when not controlling, however, the ALJ must
consider certain factors, inclugy the length, frequency, nature,
and extent of the treatment retatship; the supportability of the
physician’s conclusions; the spdaation of the physician; and
any other relevant factors. Raoge486 F.3d at 242. In all cases,
the treating physician’s opinion istéled to great deference even
if not controlling. Id. The failure to comply with the agency’s
rules warrants a remand unless it is harmless error. Wilgen,
378 F.3d at 545-46.

741 F.3d 708, 723 (6th Cir. 2014).

The Sixth Circuit has also made clear thatALJ may not determine the RFC by failing
to address portions of the relevant mediealord, or by selectivelparsing that record+e.,
“cherry-picking” it—to avoid anaizing all the relevant evidenceld. at 724 (iting Minor v.

Comm’r of Soc. Sec., 513 F. App’'x 417, 435 (&in. 2013) (reversing where the ALJ “cherry-

picked select portions of the record” ratllean doing a proper analysis); Germany-Johnson v.

Comm’r of Soc. Sec., 313 Rpp’x 771, 777 (6th Cir. 2008) (iding error where the ALJ was

“selective in parsing the viaus medical reports.”)). This is particularly so when the evidence
ignored is from a treating phys&n. Ignoring medical evidencBom a treating source in
fashioning the RFC, without a proper analysisvhy such action isaken, cannot be harmless
error because it “undermines [the ALJ’'s] decision” to overlook evidence that could have
potentially supported a more restrictive RFC cerew finding of disability._ Gentry, 741 F.3d at

729 (citations omitted); Grubbs v. Comm’r®bc. Sec., No. 12-14622014 WL 1304716, at *2

(E.D. Mich. Mar. 31, 2014) (“The absence ofeview of treatment records from a treating
source and the lack of analysis of such maaepossible for the ALJ to properly assess whether
the Plaintiff was disabled and/amhether Plaintiff had the residual functional capacity to do any
work.”).

D. Jones’ Statement of Errors



1. The ALJ Erred in Failing to Find Jones Disabled Pursuant to Listing 12.05C.
Jones contends that the ALJ failed to édity discuss listing 12.05C (Doc. No. 18, p.

12.) Listing 12.05 is an intellectual disorddnaracterized by the following three elements:
“significantly subaverage genéiatellectual functioning, significardeficits in current adaptive
functioning; and the disorder manifested befage 22.” 20 C.F.R. § 404, Appx. 1, Part A2, H1.
Jones claims that she meets each prong and #wuge this was step five of the five-part test
for determining disability, the burden was on #ilel to prove her disability. (Doc. No. 18, pp.
12-13.)

As a preliminary matter, Jones incorrecthardcterizes the sequential step and burden of
proof. The ALJ determined that Jones did not have an impairment or combination of
impairments that meets or medically equals tistings. (A.R. 24.) The Listings are not
considered at Step Five anetburden is on the claimant. Park13 F. App’x at 862; 20 C.F.R.
88 404.1520(a) (e); Kepke, 636 F. App’x at 628. té&\prong one, Jones claims, without citation
to any medical records, that shas an IQ of 69 and, thereforeas “significantly subaverage
general intellectual functioning” under Listing 12.05. (Doc. M®, pp. 12-13.) While Listing
12.05 identifies “significantly sub@&rage general intellectual furaning” by IQ testing scores,
tests must be administered by a qualified spistia20 C.F.R. § 404, Appx. 1, Part A2, H2(a).
As Jones has not indicated wharadistered her 1Q test, theoQrt cannot determine whether it
demonstrates “significantly subaverage gehartellectual functioning” for purposes of the
Listing. The Court need not address the remgitwo prongs of Listing 12.05, as Jones’ failure
to cite anything in the record supporting hdaims of “significatly subaverage general
intellectual functioning” preclude her from establishing the same. Accordingly, the ALJ's
failure to “directly discus listing 12.05C” is harmless. (Doc. No. 18, p. 12.)

2. The ALJ Erred in Failing to Find Jones llliterate and Meeting Grid Rule 201.17.
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Jones claims that she “is illiterate and aeduced capacity to less than sedentary work
[under] . . . Grid Rule 201.17.” (Doc. No. 18, p. 14)claimant will be disabled under Grid
Rule 201.17 if she is between 45da#9 years of age, illiterater unable to communicate in
English, unskilled or without ski and relegated to sedentary work. 20 C.F.R. § 404, Appx. 2,
Table 1. Under 20 C.F.R. § 404.1567(a),

Sedentary work involves liftingo more than 10 pounds at a time
and occasionally lifting or carrying articles like docket files,
ledgers, and small tools. Althougls@dentary job is defined as one
which involves sitting, a certain auant of walking and standing is
often necessary in carrying out job duties. Jobs are sedentary if

walking and standing are required occasionally and other sedentary
criteria are met.

Whereas20 C.F.R. § 404.1564(b)(1) defines illiteracy“#dse inability to read or write. We
consider someone lliterate if the person cannot read or write a simple message such as
instructions or inventory lists even though therson can sign his or her name. Generally, an
illiterate person has hadtlg or no formal schooling.lliteracy is one okeveral categories used
to describe a claimant’s educational leveQ C.F.R. 8§ 404.1564(b). However, educational level
is a factor assessed, in conjuontiwith daily activities, hobbies, or results of testing, that
indicates a claimant’s ability to meet vticaal requirements such as reasoning ability,
communication skills, and arithmetical ability. 1d. at (a).

It is undisputed that Jonesb&tween 45 and 49 years ofeagnd unskilled. (A.R. 31.)
Whether she is, in fact, able to perform more thedientary work is uncleait appears that she
does not qualify for light work because she oaly lift 10 pounds (id. at 26), however, it also
appears that her RFC encompasses fewer standing and walking limitations (id.) than the
sedentary description. ZDF.R. 8§ 404.1567(a). Assumiragguendo, that Jones is only capable
of sedentary work, the Court twrio the question of whetheresis illiterate pursuant to 20

C.F.R. § 404.1564(b)(1).



The ALJ found that Jones has “marginal emlion and is able to communicate in
English.” (A.R. 31.) Under 20 C.F.R. § 404.15642b “[m]arginal educaon means the ability
in reasoning, arithmetic, and language skilledexl to do simple, unskilled types of jobs. We
generally consider that formal schooling at a githde level or less is a marginal education.”
The school records submitted from the White CpuBbard of Educationgpear to be from a
sixth grade school register for the years 1888ugh 1983, during which time Jones would have
been 15 and 16 years old. (A.R. 194.) Theyerfthat Jones received failing grades in
Spelling, English, Social Studies, Arithmetic, Science, and Health and C’s in Writing and
Reading. (ld. at 195-7.) Conseqgtlg, Jones has “formal educai at the 6th grade level or
less.” 20 C.F.R. § 404.1564(b)(2).

While Jones may have formal education that is “generally” considered marginal
education, that does not necessarily meanghathas the corresponding “reasoning, arithmetic,
and language skills needed to do simple, unskipes of jobs.” 20 C.F.R. § 404.1564(b)(2).
Indeed, her school records show that she between 15 and 16 years old in sixth grade—at
least three years olderath her peers—and failed most of her classes. (A.R. 194.) Moreover, her
inferior reasoning, arithmetic, and language skills are bolstered by hearing testimony and
consultative psychological examirats in which she claimed thatestepeated thik, fourth, and
fifth grade, failed several grades, and was enrolledeniapeducation classe$ld. at 43, 666.)

Psychological evaluations performed in 2013 in conjunction with Jones’ claim
corroborate Jones’ statements. On April 8,2@r. Kathryn Galbraith, Ph.D, concluded that
Jones “appears to fall into the low averagage of intellectual functioning. She showed
evidence of moderate impairment in her shtsrm memory . . . her ability to sustain

concentration . . . her long-term and remotemmg/ functioning . . . mild impairment in her
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social relating . . . ability to adapt to change. appears to need assistance in handling her
finances.” (Id. at 669.) On September 25, 201&IUE. Killian, M.S., performed the Wechsler
Adult Intelligence Scale, Fourth Edition (W&dIV) and the Wide Range Achievement Test,
Fourth Edition (WRAT-4) on Jones, which showit she had a grade equivalent of 1.4 in
reading, 2.0 in spelling, and 1.7 in arithmett@aoncluded that Jones’ “perceptual reasoning
and processing speed are within the bordentsrege which is above retardation but below
average. All other scores arethwn the mild mental retardatn range. The range of functioning

is consistent with her history.{ld. at 742—743.) Jones cites IMRAT-4 resultsalong with her
inability to read a menu boaed McDonald’s, use a checkbook, multiply and divide, as evidence
of her illiteracy. (dc. No. 18, p. 14.)

Although Jones’ academic and psychologicaingstecords indicate inferior “reasoning,
arithmetic, and language skills[,]” whether shalliterate under the SSA depends upon whether
she had “the reasoning, arithiiee and language skills neededdo simple, unskilled types of
jobs.” 20 C.F.R. 8§ 404.1564(b)(2). Indeed, the Abded that Jones’ statements and test scores
were inconsistent with her “adaptive functioriingecause she “was able to work as a self-
employed house cleaner at the substantialfglaattivity level in 2004and from 2006 through
2011 and had wages at the substhactivity leve in 2012.” (A.R. 30-31.) The ALJ also noted
that Jones’ own testimony—that she coulde a computer for email—and conduct—by
completing multiple questionnaires in connectioith the instant claim—demonstrated basic
literacy. (Id. at 31.) Téa Court may not reverse the ALJ evéthe record contains evidence
supporting the opposite conclusion. $¢srnandez, 644 F. App’x at 473. Here, while Jones’
record reflects competing interpretations of mental abilities, the Court must accept the ALJ’s

conclusion that Jones is has “marginal educatamit is supported by “relevant evidence . . . a
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reasonable mind might accept as adequate to suppmnclusion.” _Miller, 811 F.3d at 833
(quoting Buxton, 246 F.3d at 772). ConsedlyenJones is not illiterate or unable to
communicate in English and, theses, is not disaleld under Grid Rule 201.17. 20 C.F.R. § 404,
Appx. 2, Table 1.

3. The ALJ Erred in Finding that There Were Sufficient Jobs in the Regional or
National Economy Jones Could Perform.

Jones claims that the vocational expeitisntification of 1,850 jobs in Tennessee and
66,000 nationally that she could perform is not ficgant number of jobs. (Doc. No. 18, p. 15

(citing Mackins v. Astrue, 655 F.Supp.2d 770 (W. K. 2009) (in which the district court

remanded a case holding that 60,000 jobs natiomdlynot constitute gnificant numbers).)

However, the Sixth Circuit has since distingusiidackins, clarifying that the district court

“doubted that the occupation for which the ALJ though the claimant was qualified was consistent
with the claimant’'s functional limitations . . .d] whether, in viewof the changes in the

economy, 60,000 jobs even existed within thenidfied occupation.”_Taskila v. Comm’r Soc.

Sec., 819 F.3d 902, 906 (6th Cir. 2016) (citingdins, 655 F.Supp.2d at 778). Moreover, as
Commissioner notes, there is “no ‘magic numbe@ evaluating whether a job exists in

significant numbers.” (Doc. No. 21, p. 8 (cgioran v. Comm’r Soc. Sec., 467 Fed. Appx.

446, 449 (6th Cir. 2012) (internal citations omitted)).) Furthermore, the Sixth Circuit has held
that 870 jobs in a claimant’s geographic regmmstitute a significanhumber. _Martin v.

Comm’r Soc. Sec., 170 Fed. Appx. 369, 375 (6th d06). Consequently, Jones’ argument in

this regard is without merit.
V. Recommendation

For the reasons explained above, JoMastion for Judgment on the Administrative
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Record (Docket No. 17) will bBENIED. An appropriate ordewill be filed herewith.

Eos H S

KEVIN H. SHARP,CHAEF JUDGE
UNITEDSTATESDISTRICT COURT
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