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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NORTHEASTERN DIVISION
MICHAEL J. MAHAN )
Plaintiff,
V.

)
)
)
)
)

ODDIE SHOUPE, in his official capacity ) Civil No. 2:15-00001

as Sheriff of White County, Tennessee, ) Judge Sharp
and WILLIAM WHITSON, individually )
and in his official capacity as an )
employee of the White County Sheriff's )
Department )
)
Defendants. )
MEMORANDUM

Before the Court is the “Partial Motion to Dismiss” (Docket NooRDefendants Sheriff
Oddie Shoupe (“Shoupe”) and William Whitson (“Wdon”), to which Plaintiff Michael Mahan
(“Mahan”) has responded in opposition (Docket No. 11) andridiefiets have réijed (Docket No.
12). For the following reasons, Defendants’ Motati be granted in parand denied in part.

I. Background

This action was originally filed in the @uit Court of White County, Tennessee and
subsequently removed taghCourt on January 7, 2015.

Plaintiff's complaint arises from an im@nt where he wasllegedly pulled over by
Whitson, arrested, and detainfa over nine hours for violatingf an Order of Protection from
Overton County, an order whictever actually existed (Docket Nd). Mahan also alleges his
mugshot was printed in the locaewspaper, as well as onetltover of a magazine called
“Cuffed,” in which local citizens’ mugshots areutinely featured. Mahan alleges violations of

his rights under the Fourth, Fifth, and Fourteedtmlendments to the Constitution (Docket No. 1).
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He brings this action under the Civil Rights Act of 1871 (42 U.S.C. § 1983) against Whitson and
Shoupe, alleging that Shoupe is vicariously liabldis official capacity as Sheriff (Docket No.
1). Mahan also alleges violations of stat® Eemming from the same incident (Docket No. 1).
He alleges that he suffered the state common law ¢ libel, slander, assault, battery, and false
imprisonment, for which Whitson is liable and fehich Shoupe is vicariously liable (Docket No.
1).

Defendants move to dismish Rifth and Fourteenth Amendment claims against Whitson
and Shoupe and all Fourth Amendment clainaregd Shoupe on the grounds that Mahan fails to
state any constitutional claim upon which rehedy be granted under 42S.C. § 1983 (Docket
No. 3). They move to dismiss the statenoaon law tort claims against Shoupe on the grounds
that municipal liability does not extend to Sholggeause Mahan’s causasaction are exempted
from the statutory waiver of liability under ti@nnessee Government Tort Liability Act (Docket
No. 3).

Il. Legal Analysis
A. Standard of Review
When considering a motion to dismiss unded.AR. Civ. Pro. 12(b)(6), “all well-pleaded

material allegations of the pleadings” must &&sumed true._ Fritz v. Charter Township of

Comstock 592 F.3d 718, 722 (6th Cir. 2010However, a court is not compelled to accept “legal

conclusions or unwarranted factual infezes.” _Hunter v. Sec’y of U.S. Arm$65 F.3d 986, 992

(6th Cir. 2009). Plaintiff must plead “sufficierdadtual matter” for the clairto be “plausible, i.e.,

more than merely possible.” Ashcroft v. Ighah6 U.S. 662, 129 (2009). A “formulaic recitation

of the elements of a cause of action” is in@idint to meet this standard. Bell Atl. Corp. v.

Twombly, 550 U.S. 554, 555 (2007). Likewise, the glaiity standard is not met when only

“supported by mere conclusory statements.” 19586 U.S. at 129.



B. Federal Claims Under Civil Rights Act of 1871 (42 U.S.C. § 1983)
Mahan fails to state a self-standing claim under the Fifth Amendment because he brings
suit exclusively against local acsor “[T]he Fifth Amendmentplies to the federal government,

not state or local governments.” Myers v. Village of Alger, Ohz? F. App’x 931, 933 (6th Cir.

2004). The Fifth Amendment “cannot support amlaigainst state [or éal] actors.” _Buchanan

V. Metz, 6 F. Supp. 3d. 730, 757 n.5 (E.D. Mich. 2014); see Scott v. Clay Cnty., Pebn-.3d

867, 873 (6th Cir. 2000) (“The Fourteenth Amendment's Due Process Clause restricts the
activities of the states and their instrumentaljti@hereas the Fifth Amendment’'s Due Process
Clause circumscribes only the actions of fiederal government”). Accordingly, the Fifth
Amendment claim will be dismissed.

Mahan also fails to state a cause oficac under the Fourteenth Amendment because
“claims that law enforcement officials have usegtessive force—deadly or not—in the course of
an arrest, investigatory stop, or other ‘seizwfea free citizen are piperly analyzed under the
Fourth Amendment’s ‘objective reasonablenestsindard, rather than under a substantive due

process standard.”__Graham v. Conr#®0 U.S. 386, 395 (1989). Accordingly, the Fourth

Amendment’s specific protections against unreasienaearch and seizure, not the generalized
protections of the Fourteenth Amendment, aeedppropriate lens through which claims of this
nature must be analyzed. IdTherefore, the Fourteenth Amendment claims fail and will be
dismissed.

Mahan does state a valid causieaction under the Fourth Amendment as to Whitson.
Insofar as Shoupe is vicariously liable, thep&me Court has “required a plaintiff seeking to
impose liability on a municipality under 8 1983 to identify a municipal “policy” or “custom” that

caused the plaintiff's injury.”_Cnty. Comm’rs of Bryan Cnty., Okla. v. Brp®&20 U.S. 397, 403

(1997). Indeed, a municipality is only liableder 42 U.S.C. § 1983 where “the execution of a



government’s policy or custom” is responsible for the injury in question. Monell v. Dep’t of Soc.

Serv, 436 U.S. 658, 694 (1978). “THieding of a custom or policis the initial determination to

be made in any municipal liability claim.” _Doe v. Claiborne County, Tehd3 F.3d 495, 509

(6th Cir. 1996). The omission of this requirement “would result in tflepsing of the municipal
liability standard into a simpleespondeat superior standard. This path to municipal liability has

been forbidden by the Supreme Cdurfthomas v. City of Chattanoog298 F.3d 426, 432-33

(6th Cir. 2005) (citing Monell436 U.S. at 694).

Defendants argue that Mahan faitsidentify such a policy or custom in his complaint.
They insist that all he has done allege a negligent “failuréo adequately train, hire, and
supervise” on the part of Shoupe, and that the Supreme Court hasdiéicbtisiderably more
proof than the single incident will be necessargwery case to establish both the requisite fault
on the part of the municipality, and the cdusannection between ¢h‘policy’ and the

constitutional deprivation.” iy of Oklahoma City v. Tuttle471 U.S. 808, 824 (1985).

The Sixth Circuit has established that alledimg existence of a policy or custom makes a

complaint sufficiently well-pleaded teurvive a motion to dismiss._ Sdtetty v. County of

Franklin, Ohiq 478 F.3d 341, 348 (6th Cir. 2007) (odiGazette v. City of Pontiad1 F.3d 1061,

1064 (6th Cir. 1994)) (establishing that “a district court’s dismissal of a civil rights complaint on a
12(b)(6) motion is scrutinized with special care”). _In Bethe court reasoned that in cases
brought under 42 U.S.C. § 1983, the plaintifblpably could not know “at the point of his
complaint, and without the benefit of discovery, whetlsech a custom or policy might exist, and

if it does exist, what its contours might be lbbow exactly it effected a violation of his
constitutional rights.” 478 F.3d at 348. Havingnsidered the complaint, the Court concludes

that Mahan has set forth factualegations that implicate a mamal policy or custom as the

proximate cause of his alleged Fourth Amendment injuries. Mahan alleges a custom or policy of



failing to adequately train, hir@and supervise (Docket No. 1Additionally, he offers allegations
of other incidents which, when accepted as twajld support a plausible belief in the existence
of a policy or custom that violated his rightso@et No. 1). Accordingly, the Fourth Amendment
claims are sufficient pursuant to 42 U.S.C. § 1983 and will not be dismissed.
C. State Claims and Tennesseedvernment Tort Liability Act

In moving to dismiss Mahan’s state commaw tort claims against Shoupe, Defendants
contend that Shoupe is immune from liability unttee Tennessee Government Tort Liability Act
(“the TGTLA") since the claims against him in lufficial capacity are identical to a direct action

against White County. Te. Code Ann. 8§ 29-20-20&t seq.; seeMatthews v. Jones35 F.3d

1046, 1049 (6th Cir. 1994) Plaintiff concurs that the TGTLA protects Shoupe from liability
(Docket No. 11). In light of the apparent agment between the parties, the state common law
tort claims against Shoupe will be dismissed the claims listed in the Complaint (Docket No.
1) under section VI, subsections A through G).
[ll. Conclusion

Defendants’ “Partial Motion to Dismiss” (DodkMo. 2) will be granted in part and denied
in part. The Motion will be granted with respeatthe Fifth and Fourteenth Amendment claims
and those claims will be dismissed. The Motion will be denied with respect to the Fourth
Amendment claims and those claims will be sustained. The Motion will be granted with respect
to the state common law tort claims agdiShoupe; those claims will be dismissed.

An appropriate Order will enter.
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KEVIN H. SHARP \
UNITED STATES DISTRICT JUDGE




