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IN THE UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NORTHEASTERN DIVISION

DARREN SHAWN CARTER
V. No. 2:16-0017
NANCY A. BERRYHILL

Acting Commissioner of
Social Security

N N N N N s

MEMORANDUM

Plaintiff filed this action pursuant to 42 U.S.C. 88 405(g) and 1383(c)(3) to obtain
judicial review of the final decision of the Social Security Administrationo(h@issioner”)
denying Plaintiff's claim for Disability Insurance Benefits (“DIB”) cuSupplemental Sedty
Income (“SSI”), as provided under Titles Il and XVI of the Social Secéaty(“the Act”). The
case is currently pending on Plaintiff's motion for judgment on the adnaits&record (Docket
Entry No. 16), to which Defendant has responded. Docket Entry No. 18.

Upon review of the administrative record as a whole and consideration of tres’parti
filings, Plaintiff's motion (Docket Entry No. 16)is DENIED and the decision of the
Commissioner iI&AFFIRMED .

. INTRODUCTION
Plaintiff filed an apgtation fa DIB and SSI on October 3, 2012eeTranscript of the

Administratve Record (Docket Entry No. 1@} 86-872 He alleged a disability oes date of

! Nancy A. Berryhillbecame the Acting Commissioner of Social Security on January 23, 2017.
Pursuant to Rule 25(d) of the Federal Rules of Civil Procedure, Nancy A. Blersyhilbstituted for
former Acting Commissioner Carolyn W. Colvin as the defendant in this sui

%2 The Transcript of the Administrative Record is hereinafter referencéaiebabbreviation “AR”
followed by the corresponding page number(s) as numbered in large black print on the righttom
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July 1, 1998 AR 86-872 Plaintiff asserted thate was unable to work becausel@fier back
pain, pain irhis bilateral wrists, and emphyserndR 88.

Plaintiff's applications were denied initially and upon reconsiderafié86-87, 114-15
Pursuant tohis request for a hearing before an administrative law judge (“ALJ”), Hfainti
appeared with counsel andtibsd at a hearing befordLJ Donna Lefebvreon January 28,
2015. AR 40 The ALJ subsequently denied the claim on March 11, 2885 22-24 The
Appeals Council denied Plaintiff's request for review of the ALJ’'s decisiodaomary 82016
(AR 1-3), thereby making the ALJ’s decision the final decision of the CommissionerciVihis
action was thereafter timely filed, and ttwurt has jurisdiction. 42 U.S.C. § 405(Qg).

[I. THE ALJ FINDINGS

The ALJ issued an unfavorable decision March 11 2015, in which she made the

following enumerated findings:

1. The claimant meets the insured status requirements of the Social Security Act
through December 31, 2008.

2. The claimant has not engaged in salntial gainful activity sinc&eptember
13, 2006, the alleged onset date. (20 CFR 404.85&kq, and 416.97let

seq).

*k%k

3. The claimant has the following sevemmpairments: chronic obstructive
pulmonary disease, lumbar degenerative disc disease, incisional hernia and
obesity (20 CFR 404.1520(c) and 416.920(c)).

*kk

4. The claimant does not have an impairment or combination of impairments that
meets or medically equals the severity of one of the listed impairments in 20

corner of each page. All other filings are hereinafter referenced by ltheveation “DE” followed by the
corresponding docket entry number and page number(s) where appropriate.

% He later amended this to September 13, 2006 during the administrative hearing. AR 45.
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CFR Part 404, Subpart P, Appendix 1 (20 CFR 404.1520(d), 404.1525,
404.1526, 416.920(d), 416.925 and 416.926).

*k%k

5. After careful consideration of the entire record, the undersigned finds that the
claimant has the residual functional capacity to perfight work as defined
in 20 CFR 404.1567)band 416.967(pexcept the claimantould lift up to
twenty pounds occasionally and ten pounds frequently. With normal breaks in
an eighthour day, he could stand and walk for up to six hours and sit for up to
six hours. The claimant could occasionally balance, stoop, kneel, crouch,
crawl and climb renps, stairs, ladders, or scaffolds. Additionally, he could
frequently finger objects with the right upper extremity. The claincant
perform jobs that do not require concentrated exposure to extreme heat or
cold, excessive vibration and pulmonary irrigant

*k%k

6. The claimants unable to perform any past relevant w2k CFR 404.1565
and 416.965).

*kk

7. The claimant was born on September 24, 1960 and was 45 years old, which is
defined as a younger individual age4® on the alleged disability onset date.
The claimant subsequently changed age category to closely approaching
advanced age (20 CFR 404.1563 and 416.963).

8. The claimant has a limited education and is able to communicate in English
(20 CFR 404.1564 and 416.964).

9. Transferability of job skills isnot material to the determination of disability
because using the Mediedbcational Rules as a framework supports a
finding that the claimant is “not disabled,” whether or not the claimant has
transferable job skillsSeeSSR 8241 and 20 CFR Part 404, Subpart P,
Appendix 2).

10.Considering the claimant’'s age, education, work experience, and residual
functional capacity, there are jobs that exist in significant numbers in the
national economy that the claimant can perform (20 CFR 404.1569,
404.1569(a), 416.969, and 416.969(a)).

*k%k

11.The claimant has not been under a disability, as defined in the Social Security
Act, from September 13, 2006, through the date of this decision (20 CFR
404.1520(g) and 416.92Q]g

AR 27-34.



lll. REVIEW OF THE RECORD

The parties andhe ALJ have thoroughly summarized and discussed the medical and
testimonial evidence of the administrative record. Accordingly, cthat will discuss those
matters only to the extent necessary to analyze the parties’ arguments.

V. DISCUSSION AND CONCLUSIONS OF LAW

A. Standard of Review

The determination of disability under the Aistan administrative decision. The only
guestions before thigourt upon judicial review are: (i) whether the decision of the
Commissioner is supported by substantial evidence, and (ii) whether the Commissanlee
legal errors in the process of reaching the decisi@U.S.C. § 405(g)See Richardson v.
Perales 402 U.S. 389, 401, 91 S. Ct. 1420, 28 L. Ed. 2d 842 (1@&topting and defining
substantial evideze standard in context of Social Security cadégle v. Comm’r of Soc. Sec.
609 F.3d 847, 854 (6th Cir. 2010fhe Commissioner’s decision must be affirmed if it is
supported by substantial evidence, “even if there is substantial evidenceeedrthat would
have supported an opposite conclusidldkey v. Comm’r of Soc. Se&81 F.3d 399, 406 (6th
Cir. 2009) (quotingKey v. Callahan109 F.3d 270, 273 (6th Cir. 1997Jpnes v. Comm’r of
Soc. Se¢336 F.3d 469, 477 (6th Cir. 2003 er v. Comnt of Soc. Sec203 F.3d 388, 3890
(6th Cir. 1999).

Substantial evidence is defined as “more than a mere scintilla” and “such televan
evidence as a reasonable mind might accept as adequate to support a con8lictiardson
402 U.S. at 401 (quotinGonsol. Edison Co. v. NLRBO05 U.S. 197, 229, 59 S. Ct. 206, 83 L.

Ed. 126 (1938))Rogers v. Comm’r of Soc. Set86 F.3d 234, 241 (6th Cir. 200DeMaster v.



Weinberger 533 F.2d 337, 339 (6th Cir. 1976) (quoting Sixth Circuit opinions adopting
langua@ substantially similar to that Richardso.

The court’s review of the Commissioner’s decision is limited to the record made in the
administrative hearing proces¥ones v. Secretan945 F.2d 1365, 1369 (6th Cir. 199A
reviewing court may not try the caske novo resolve conflicts in evidence, or decide questions
of credibility. See, e.g.Garner v. Heckler 745 F.2d 383, 387 (6th Cir. 1984) (citiMyers v.
Richardson 471 F.2d 1265, 1268 (6th Cir. 1972Jhe court must accdpthe ALJ’'s explicit
findings and determination unless the record as a whole is without substantial @evidenc
support the ALJ’s determinatiod2 U.S.C. § 405(g)See, e.g.Houston v. Sec’y of Health &
Human Servs 736 F.2d 365, 366 (6th Cir. 1984).

B. Determining Disability at the Administrative Level

The claimant has the ultimate burden of establishing an entitlement to benefitsiog p
his “inability to engage in any substantial gainful activity by reason of angicailby
deteminable physical or mental impairment which can be expected to result in deaticlor wh
has lasted or can be expected to last for a continuous period of not less than H2”mMant
U.S.C. 8 432(d)(1)(A). The asserted impairment(s) must be demonstratadethgally
acceptable clinical and laboratory diagnostic techniq&ee 42 U.S.C. 88 432(d)(3) and
1382c(a)(3)(D); 20 C.F.R. 88 404.1512(a), (c), and 404.1513(d). “Substantial gainful activity”
not only includes previous work performed by the claimantalso, considering the claimant’'s
age, education, and work experience, any other relevant work that exists itidhal onomy
in significant numbers regardless of whether such work exists in the imntmadea in which the
claimant lives, or whethex specific job vacancy exists, or whether the claimant would be hired

if he applied. 42 U.S.C. § 423(d)(2)(A).



In the proceedings before the Social Security Administration, the Comnassiaunst
employ a fivestep, sequential evaluation process in comgigethe issue of the claimant’'s
alleged disabilitySee Heston v. Comm’r of Soc. S&d5 F.3d 528, 534 (6th Cir. 2008bbot
v. Sullivan 905 F.2d 918, 923 (6th Cir. 1990). First, the claimant must show that he is not
engaged in “substantial gainful taity” at the time disability benefits are sougl@ruse v.
Comm’r of Soc. Sec502 F.3d 532, 539 (6th Cir. 2007); 20 C.F.R. 88 404.1520(b), 416.920(b).
Second, the claimant must show that he suffers from a severe impairment thatheeks
month durational requirement. 20 C.F.R. 88 404.1520(a)(4)(ii), 416.920(a)(®é8. also
Edwards v. Comm’r of Soc. Setl13 F. App’x 83, 85 (6th Cir. 2004). Third, if the claimant has
satisfied the first two steps, the claimant is presumed disabled without fudbey, regardless
of age, education or work experience, if the impairment at issue either appdhesregulatory
list of impairments that are sufficiently severe as to prevent any gamfalbgment or equals a
listed impairmentCombs v. Comm’r ofdg. Sec.459 F.3d 640, 643 (6th Cir. 2006); 20 C.F.R.

88 404.1520(d), 416.920(d). A claimant is not required to show the existence of a listed
impairment in order to be found disabled, but such showing results in an automatic finding of
disability that eds the inquirySee Combs, supr8lankenship v. Bower874 F.2d 1116, 1122

(6th Cir. 1989).

If the claimant’s impairment does not render him presumptively disabled, thk &ep
evaluates the claimant’s residual functional capacity in relationshipstpast relevant work.
Combs, suprdResidual functional capacity” (“RFC”) is defined as “the most [the claimant] can
still do despite tis] limitations.” 20 C.F.R. 804.1545(a)(1). In determining a claimant’'s RFC,
for purposes of the analysis required at steps four and five, the ALJ is required torctheside
combined effect of all the claimant’'s impairments, mental and physical, exertiodal an
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nonexertional, severe and nonsev&ee42 U.S.C. 88 423(d)(2)(B), (5)(B)J;oster v. Bowen

853 F.2d 483, 490 (6th Cir. 1988). At the fourth step, the claimant has the burden of proving an
inability to perform past relevant work or proving that a particular past job should not be
considered relevanCruse 502 F.3d at 539]Jones 336 F.3d at 474. If the claimant cannot
satisfy the burden at the fourth step, disability benefits must be denied becausénthetads

not disabledCombs supra.

If a claimant is not presumed disabled but shows that past relevant work cannot be
performed, the burden of productiohifts at step five to the Commissioner to show that the
claimant, in light of the claimant’s RFC, age, education, and work experiencpedorm other
substantial gainful employment and that such employment exists in significant nsuimliee
national eonomy. Longworth v. Comm’r of Soc. See02 F.3d 591, 595 (6th Cir. 2005)
(quotingWalters v. Comm’r of Soc. Sgd02 F.3d 525, 529 (6th Cir. 19979ee alsd-elisky v.
Bowen 35 F.3d 1027, 1035 (6th Cir. 1994). To rebpriana faciecase, the Commigmer must
come forward with proof of the existence of other jobs a claimant can petfongworth 402
F.3d at 595See alsKirk v. Sec'y of Health & Human Sery667 F.2d 524, 528 (6th Cir. 1981),
cert. denied461 U.S. 957, 103 S. Ct. 2428, 77 L. Ed.1315 (1983) (upholdinipe validity of
the medicalocational guidelines grid as a means for the Commissioner of carrying his burde
under appropriate circumstances). Even if the claimant’s impairments pregesiaimant from
doing past relevant work, if other work exists in significant numbers in the naticor@omy that
the claimant can perform, the claimant is not disalfRadhbers v. Comm’r of Soc. Ses82 F.3d
647, 652 (6th Cir. 2009)See also Tyra v. Sec’y of Health & Human Ser886 F.2d1024,
102829 (6th Cir. 1990)Farris v. Sec’y of Health & Human Seryg73 F.2d 85, 889 (6th Cir.
1985);Mowery v. Heckler771 F.2d 966, 969-70 (6th Cir. 1985).
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If the question of disability can be resolved at any point in the sequential evaluat
process, the claim is not reviewed further. 20 C.F.R. § 404.1520(&Hd )also Higgs v. Bowen
880 F.2d 860, 863 (6th Cir. 1988) (holding that resolution of a claim at step two of the evaluative
process is appropriate in some circumstances).

C. The ALJ’s Five-Step Evaluation of Plaintiff

In the instant case, the ALJ resolved Plaintiff's claim at ftepof the fivestep process.
The ALJ found that Plaintiff met the first two steps, but determined at step that Plaintiff
was not presumptively disabldaecause he did not have an impairment or combination of
impairments that met or medically equaled the severity of one of the listed impairm@gts in
C.F.R. Part 404, Subpart P, Appendix 1. At step four, the ALJ found that Plaintiéfinaide to
performpast relevant workAt step five, the ALJ found that Plaintiffs RFC would allow him to
perform light work with express limitations to account for his severe impaismamd that
considering hisedwation, work experience, and RFC, there are jobs that exisignificant
numbers in the national economy that Plaintiff can perfé®27-34.

D. Plaintiff’'s Assertions of Error

Plaintiff argues that the ALJ erred §¥) improperly evaluating his credibility, and (2)
failing to provide additional restrictions the RFC involving his right upper extremiE 17 at
13-17 Plaintiff therefore requests that this case be reversed and benefits awasiethipto
sentence four of 42 U.S.C. § 405(qg), or, alternatively, remanded for further catisiuéd. at
17.

Sertence four of 42 U.S.C. § 405(g) states the following:

The court shall have power to enter, upon the pleadings and transcript of the

record, a judgment affirming, modifying, or reversing the decision of the

Commissioner of Social Security, with or without remanding the cause for a

rehearing.
8



Id. “In cases where there is an adequate record, the [Commissioner@pdeabenying benefits
can be reversed and benefits awarded if the decision is clearly erroneous,f glsability is
overwhelming, or proof of disability is strong and evidence to the contraaghksy).” Mowery
v. Heckler 771 F.2d 966, 973 (6th Cir. 198%urthermore, a court can reverse the decision and
immediately award benefits if all essential factual issues have been resolveldeardotd
adequately establishes a claimant’s entitlement t@fiie. Faucher v. Secretaryl7 F.3d 171,
176 (6th Cir. 1994)See alsdNewkirk v. Shalala25 F.3d 316, 318 (1994Jhe court addresses
Plaintiff's assertios of error below.
1. Credibility.

Plantiff asserts that the ALJ committed reversible error by failing to propd&juate
his credibility. Plaintiff states that the ALJ “focused on a few points to the exclusion of the thrust
of the substantial evidence,” which Plaintiff claimssupportiveof a finding that he experiences
significant pain at the level of severity allegiloughout theadministrativeprocess DE 17 at
13-16.

When evaluatinga claimant’ssubjective complaintsthe ALJ must look to see if the
claimant has a medical impairntehat couldreasonably be expectedpgmduce the paialleged
and consider all other evidence that would lead to a finding of disability. 20 C.F.R. 8§
404.1529(a). Notably, the Sixth Circuit has indicated that a reviewing court “should be
particularly relictant to substitute its judgment of the credibility of the claimant for that of the
ALJ, since the ALJ has seen the claimant in the flesh and has had the opportunity to observe hi
demeanor.”Bailey v. Sec’y of Health & Human Serv822 F.2d 841 (6th Cir. 1991) (citing
Gooch v. Sec’y of Health & Human Serd33 F.2d 589, 592 (6th Cit987))(per curiam)cert.

denied 484 U.S. 1075 (1988) (internal quotations omittéal¥act, the court “may not disturb [a
9



credibility determination] absent compellimgason.”Smith v. Halter 307 F.3d 377, 379 (6th
Cir. 2001).However, the ALJ» assessmefinust be supported by substantial eviden€&altvin
v. Comm’r of Soc. Seel37 F. App’x 370, 371 (6th Cir. 2011) (citivgalters v. Comm’r of Soc.
Sec, 127 F.3d 525, 531 (6th Cir. 1997)).

The ALJ in the instant matter concluded that Plaintiff's complaints of disablingngaen
“partially credible” AR 31.To support this finding, the ALJ highlighted the mild findings
derived from imaging studies of Plaintiff's lumband cervical spine, which included a small
disc protrusion at the T112 level without spinal stenoslss small disc protrusion at the 451
level without central or lateral stenosis, and a mild degree of disc desiccatienlat5 level
without cental or lateral stenosis. AR9, 393-94.The ALJ also notedhat despite Plaintiff's
claim that he caronly sit for 12 minutes, stand for 10 minutes, and walk for up to 10 minutes
(AR 6263, 65, as well as his claimthat he cannolift anything without eperiencing pain
shave without the assistance of his wide stand to get dressed (ARB268), he consistently
demonstrated a normal gait and statieormal motor strength in the wrists, elbows, ankles, and
knees,full grip strength,and full range of motion of the cervical spine, knees, and amkles
examination. AR 29, 455.

The ALJ furtherobservedhat Plaintiff has receivednly conservative treatment for his
back condition, which “suggests the absence of a disabling contdBamon v. Comm’r of &.
Sec, 539 F. App’x 675, 678 (6th Cir. 2013ee also Curler v. Comm’r of Soc. $Sé&bl1 F.

App’x 464, 473 (6th Cir. 2014) Kad [the claimant]suffered from severe pain associated with

* Of note, he interpreting radiologistuestioned whether thidisc protrusion wasactually
present, noting that the purportéidc protrusion wa%f questionable massffect as it is so small and the
neural foraminas patent,” and later stating that the “questionable area in the disc cdwldeogeen on
one imaging plane and may therefore be an artifact.” AR 392-93.
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her back condition, the medical records would have revealed dmeker legabnormalities ...
recommendations for more aggressive treatment, and more significant-deciormended
functional limitations’). Indeed, the court notes thaPlaintiff's final documented visit at
Cookeville Medical Center approximately twoonths after the alleged onset dedgealed a
decrease in tenderness otle thoracic spine and muschasd “much improvetpain symptoms
following Plaintiff's “excellent [response]” to steroid medicatidR 397.

Despite such evidenc®|laintiff pointsto a report completed byDr. Terrence Leveck
following a consultative examination in November of 2012 to sugpsllegations of disabling
pain Yet it is preciselysuchfindings thatbolsterthe ALJ's conclusion that the evidence of
record “simply do[es] not support the allegations of extreme pain and weakness osémeg@re
of serious attributable exertional limitations.” AR 2& discussed by the ALJ, Dr. Levenkted
that Plaintiff demonstrated a normal gait and station, normal thoracolumbar Isgina,fand a
“mildly positive” straight leg testing. AR 30, 45Br. Leveck additionally found that Plaintiff
could stand independently on both lower extremities, squat without issue, and thaf Rkednaif
full range of motion with respect to his cervical spine, the digits in both hands, hexdlila
knees, and his bilateral ankles. AR 455. Dr. Leveck further found that Plaintiff had normal
adduction, abduction, arekternalrotation. AR 455Notably, Dr. Leveck’s opinionregarding
Plaintiff's physical limitationswas lessrestrictive than the RFC ascribed by the ALJ, with Dr.
Leveck indicating that during an eighour workday Plaintiff would be able to sit for eight

hours,stand and walk for six hours, lift 10 pounds frequently, and lift 20 pourdssionally
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AR 4552 All such findings contradict Plaintiff's claims that he tsignificant difficulty with
squatting, bending, standing, walking, sitting, and kneeling. AR 267-74.

Plaintiff additionally relies ora Cookeville Medical Centesffice note from September
20,2006 to support his allegation that the ALJ ignored evidence that “he was obviously.'in pa
DE 17 at 16.However,the ALJ discussedPlaintiff's treatment at this facility, including the
examination findings that demonstrated muscle éemess andome pain during straight leg
testing (AR 29), before concluding that Plaintiffreatment recorddid not revealsignificant
physical limitations. AR 31Notably while the notereferenced by Plaintifindicates thathe
“[a]ppear[ed]to be inpain” on September 20, 200QAR 407), the remaining records from
Cookeville Medical Center document significant improvement in his symptoms, ingladi
decrease in muscle tenderness and “some pain but much impr8eedR 397,402, 40406.
Such findingstend to support the ALJ’s conclusion that Plaintiffs complaints of pain are
“disproportionate to the objective clinical and diagnostic medical evidence.” AR 31.

Plaintiff finally cites a letter from Dr. Walter Wheelhouse, who appears t@ ha
performed a independent medical examination in connection with one of Plaintiff's previous
workers’ compensation claims, which purportedly shows that Plaintiff “wablddy pain
caused by the degenerative changes in his back.” DE 17 @hd8ourt notes, howear, that the
letter was written in December of 2000, approximately six years bBfanetiff's alleged onset
date. AR 32828. Plaintiff continued to engage in substantial gainful activity until September of
2006, thus making the findings from Dr. Wheelke's single examination minimally probative.

SeeBanks v. Celebrezz841 F.2d 801, 80&th Cir. 1965)noting that substantial work history

® Plaintiff incorrectly claims that Dr. Leveck found that Plaintiff could sit fostjsix hours. DE
17 at 15-16.
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beyond the alleged onset of impairment would “constitute substantial evideateldimant is
not disabled)SeealsoCrisp v. Sec’y of Health & Human Servg90 F.2d 450, 4533 (6th Cir.
1986) (holding that claimant is not disabled by impairment after performing gainfultadov
many years after the alleged onsethe court alsonotes thatlaintiff himself does notallege
thathe became disabled due to a back condition until 2006. AR 54.

Similarly, Plaintiff cites an office note documentiag encountewith Dr. Joseph Jestus
in June of2000that is even less persuasive. Plaintiff claims that Dr. Jestus found that Plaintif
“had some limitations in flexion and extension rotation of his hip” (DE 17 at 14), ydinitlisg
is notcontained anywher@ the note cited by Plaintiff. AR 3789. Furthermore, even assuming
that an encounter that took place morentex years before the alleged onset datelevant to
the instant claim, the findings of Dr. Jestus support the ALJ’s conclusabrPtintiff's claims
of disabling pain arenly partiallycredible. A straight leg test was negative, motor strength was
normal, and an MRI was “very minimally positive over the left L5 nerve rooR”3¥879°
Plaintiff's reliance oran office note from Dr. Jestand Dr. Wheelhouse’s independent medical
examination is misplacedndtherefore unavailing.

“The ALJ’s findings as to a claimant’s credibility are entitled to deference, because of the
ALJ’s unique opportunity to observe the claimant and judge her subjective complBunttoh
v. Halter, 246 F.3d 762, 773 (6th Cir. 200nternal citations omitted)n evaluatng subjective
complaints, the ALJ must consider all evidence that would tead finding of disability,
including “objective medical evidence from an acceptable medical source.” 20 GF.R.

404.152%a). Plaintiff has identified no such evident® supporthis allegations of aisabling

® Dr. Jestus also concluded that Plaintiff “will retain no permanepgimment as a result of
[Plaintiff's] back injuries.” AR 187.
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condition which severely undermines his argumeé#eDuncan v. Sec'y of Health & Human
Servs, 801 F.2d 847, 853 (6th Cir. 198@ffirming ALJ’s finding that claimant’s subjective
complaints were not supported by substdrgvidence becausao treating physician or other
provider diagnosed claimant’s pain as severe or disablifiys leavesonly his subjective
complaints of disabling pain, which are insufficigiot establish the existence of disabling
symptoms Seed. (“[S]ubjective allegations of disabling symptoms, including pain, cannot alone
support a finding of disability). Moreover, the ALJ provided a detailed discussion of the
evidence that contradicts Plaintiff's allegations of disabling p&ee AR 29, 3132.
Accordingly, the court finds that substantial evidence supports the ALJ's cigdibili
determination.
2.RFC

Plaintiff next argues that the ALJ errbg concludingthat Plaintiff is able to “frequently
finger objectswith the right upper extremity(AR 28), and claims that he is instead limited to
only “occasional” use of the right upper extremity. DE 17 at Z&Plaintiff relies on two pieces
of evidence to support this assertion, including a workers’ compensation settignesment
from 2005 in whichthe parties agreed that Plaintiff’'s carpal tunnel syndrome resulted in an
industrial disability rating of 20.76% to the upper extremity (AR 19@phd Dr. Leveck’s
notation during his consultative examination in 2012 that Plaintiff's “[fline motortimenight
be somewhat impaired due to his wrist problems.” AR 455.

Plaintiff's argumentsn support of this assertion of erraresimilarly unpersuasive. An

industrial disability rating from a workers’ compensation settlement says nadlbiogt any

"The “industrid disability rating” is not an impairment rating assigned by a physiciariniaad
a rating agreed upon by the parties. AR 193.
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functional limitations that may have resulté@m the carpal tunnel injury, thugnderingit
minimally relevantin a claim for disabilitySeeHill v. Comm’r of Soc. Sec560 F. App’'x 547,

551 (6th Cir. 2014)“[D]isability is determined by the functional limitations imposed by a
condition, not the mere diagnosis of )t(¢iting Higgs 880 F.2d at 83 Even if the industrial
disability rating from the workers’ compensation settlemigad bearing on the RF@ the
instant matterthe cour notes that Plaintiff's treating physician in connection with the carpal
tunnel injury Dr. Gregory Roberts, opined that Plaintiff had “no impairment secondary to carpal
tunnel syndrome as he now has normal sensibility,” as well as full range iohnrothe wrist

and hand, no tenderness, and full strengfR.329. Such findings do not support more severe
restrictions with respect to Plaintiff's upper extremity.

Similarly, Dr. Leveck's statement that Plaintiffs fine motor function “might be
somewhat irpaired” provides no specificomexertional limitationghat could be incorporated
into the RFC SeeBeavers v. Comm’r of Soc. Seldo. 14cv-12305, 2015 WL 3967055, at *4
(E.D. Mich. June 30, 2015polding that physician’s statement that claimant should “limit his
activities” provided “no basis upon which the ALJ could have derived functional tioms3 .

See also Sanders v. Comm’r of Soc. ,3¢0. 1:15cv-01268, 2017 WL 710257, at *6 (W.D.
Mich. Feb. 23, 2017{noting that a physician’s statement thatlaimant may become confused
and may have a seizure at work was $peculative and vague it is impossible to find they are in
any way inconsistent with Plaintiff's RF{ Carney v. Colvin No. 3:12cv-0744, 2015 WL
5089783, at *8 (M.D. Tenn. Aug. 17025) (affirming ALJ’s decision to accord little weight to
examining physician’s opinion that “failledd give specifics as to what actual limitations were
imposed on [the laimant’s] functional ability). Plaintiff fails to identify anyregulation or
opinion containing a contrary position and provides no support for his contention that the “record
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as a whole support[s] a restriction to only occasional use of the right uppemigyti” DE 17
at 17.Plaintiff's argument is thus without merit

The ALJ baed her finding regarding Plaintiff's fingering ability on the opinion of Dr.
Roslynn Webb, which was accorded great weight. AR 32, BRE8ntiff makes no argument
regarding the supportability of this opinion, nor does he identify any evidence thaiveoist
the limitations contained in the RFC. This assertion of error is therefertaejand the decision
of the Commissioner is affirmed.

V. CONCLUSION
For the above stated reasons, Plaintifigtion for judgmentn the administrative record

(DE 16) is DENIED. An appropriate Order will accompany this memorandum.

g g —

ALETA A. TRAUGER
UNITED STATES DISTRICT JUDGE

ENTER this 19' day of September 2017.
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