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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NORTHEASTERNDIVISION
DEBORAH BOLES
Plaintiff,

No. 216-cv-00059
Judgdrauger/Brown

V.

NANCY A. BERRYHILL,
Acting Commissioner of Social Security,

Defendant.

To: The Honorabldleta A. TraugerUnited States District Judge

REPORT AND RECOMMENDATION

Plaintiff brings this action under 42 U.S.C. 88 405(g) and 13@3(c3eeking judicial
review of the Social Security Commissiorsedenial of her applications for disability insurance
benefits and supplemental security income under Titles Il and XVI of db&lSSecurity Act
(“Act”) . For the following reasons, the Magistrate JuRECOMMENDS that Plaintiff's
Motion for Summary JudgmeiiDoc. 7) beDENIED and the Commissioner decision be
AFFIRMED .

l. PROCEDURAL HISTORY

This is Plaintiffs second application for disability insurance benefits and supplemental
security income. Shélled her previous applicatioon June 92009. (AR, p.296." After an
administrative hearingd. at 265290), her application was denied on February 8, 20IHlL.af
293-308). Her most recent application(ld. at 4808489) was denied initially and on
reconsideation (d. at 309310, 375376). Administrative hearings &re convened on October

29, 2014 [d. at 231264) and April 29, 20151¢. at 208230). Thepresidingadministrative law

! Citations to the administrative record (“AR”) (Doc. 5) are to the Bates ssathe lower right corner of the page.
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judge (ALJ”) issued an unfavorable decision on June 16, 20d5af 184207). The Appeals
Council declined to review the Als decisbn. (d. at 1.7).? Plaintiff appealed the
Commissionés decision to thiCourt. (Doc. 1). The matter was referred to the Magistrate
Judge. (Doc. 9). Preséntpending is Plaintiff's fully briefedViotion for Summary Judgment
(Docs. 7, 7-1, 8).
Il. REVIEW OF THE RECORD
The parties and the Althoroughly summarized the medical and testimonial evidehce
record. To the extent specific portions of the record are relevant, teeglisnussed in the
analysisof the claims of error belowJpon review of the recorchd two administrative hearings,
the ALJ made the following findings of fact and conclusions of law. Plaintiff wasadsunder
the Act through June 30, 201&R, p. 190).She had not engaged in substantial gainful activity
since February 9, 201(id.) She suffered from several severe impairments, but she did not have
an impairment or combination of impairments that satisfied the criteria for a listed impairmen
(Id.). Plaintiff's residual functional capacity (“RFC”) permitted her
to perform sedentarywork as defined in 20 CFR 404.1567(a) and 416.967(a)
except that she would be precluded from climbing ladders, ropes, or scaffolds; she
could no more than occasionally bend, stoop, bend from the waist to the floor,
crouch, crawl, kneel, or climb stairs or ramps; she would be precluded from no
more than frequent gross and fine manipulation; she could not work around
hazards such as dangerous or moving machinery or unprotected heights; she
would be able to carry out simple instructions; she would be limited to no more
than occasional changes in the workplace; she would be limited to occasional

interaction with the public, coworkers, and supervisors; she would require the use
of acane for ambulation; and she could not operate motor vehicles.

(Id. at 191)(emplasis omitted)The ALJ additionally found Plaintiff could not perform any past

relevant work, but she could perform other work in the national economy given her age,

2 ThoughPlaintiff submitted nevevidence to the Appeals Council (ARp. 16175), he Court is precluded from
considering this evidence for purposes of substantial evidence r&&g@eMiller v. Comm’r of Soc. Sec811 F.3d
825, 838 (6th Cir. 2016) (quotirigpster v. Haltey 279 F.3d 348, 357 (6th Cir. 2001)).
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education, work experience, and RKMd. at 200).Finally, the ALJ concluded Plaintiff vganot
disabled for purposes of the Act from February 9, 2011, to the date of the detisian20Q1).
[l. CONCLUSIONS OF LAW

A. Standard of Review

This Court’s review of the Commissioner’'s final disability decision is limited to
determining whether the de®si is supported by substantial evidence and whether the decision
was made using the correct legal standavtiber, 811 F.3dat 833 (quotingBlakley v. Comm’r
of Soc. Se¢.581 F.3d 399, 405 (6th Cir. 2009))Substantial evidence is less than a
prepondeance but more than a scintilla; it refers to relevant evidence that a reasonable min
might accept as adequate to support a concltisi@entry v. Comnn’of Soc. Se¢.741 F.3d 708,
722 (6th Cir. 2014citing Rogers v. Comm’r of Soc. Se486 F.3d 234, 241 (6th Cir. 2007)
Though the ALJ’s decision may otherwise be supported by the record, failure to fodow t
agency’s rules and regulations may show a lack of substantial eviddn¢guoting Cole v.
Astrue 661 F.3d 931, 937 (6th Cir. 2011)).
B. Administrative Proceedings

The regulations implementing the Act set forth a-Btep test for determininghether a
claimant is disabled:

(1) the claimant is not disableddiie is engagedisubstantial gainful activity;

(2) the claimant is not disabled she does nohave a severe medically determinable
impairment that meets duration requiremegnts

(3) the claimant is presumed disabledsife suffers from a listed impairment, or its
equivalent, for the proper duration;

(4) the claimant is not disabled if based @ar RFCshecan perform past relevant work;
and

(5) the claimant is not disabled she can perform other work based cer RFC, age,
education, and work experience.



20 C.F.R. 88 404.1520(a)(1(4), 416.920(a)(1)(4). The burden of proof rests on the claimant
for the frst four steps, and the burden shifts to the Commissioner at stepJdiweson v.
Comm’r of Soc. Sec652 F.3d 646, 651 (6th Cir. 2011) (citilglson v. Comm’r of Soc. Sec.
378 F.3d 541, 548 (6th Cir. 2004)).

V. CLAIMS OF ERROR

Plaintiff submits five claims of error: (1)the ALJ should have concluded Plaintiff
satisfied the listings at step three of the evaluation; (2) the ALJ gave owasight to a non
examining state examiner’s opinidi3) the ALJ should havassigned a moreestrictive RFQo
Plaintiff; (4) the ALJ should have adopted vocational expert testimony concerning a more
limited RFC than selected by the ALJ; and (5) the ALJ erred by findingtildess than
credible.(Doc. 7-1, pp. 3, 13-24).

V. ANALYSIS
A. Application of the Listings

Plaintiff first argues she is entitled to disability benefits under listings 1.02, 1.04, and
12.06. (d. at 13-16). Specifically, she contends the ALJ should have greetrolling weight to
opinion evidence submitted by her treating physician, Dr. Harold Lowehich he found she
satisfied these listing®R, pp. 1124-1125, 1128). (Doc. 7-1, pp. 13-16).

At the third step of the disability evaluation process, the ALJ considers theamedic
severity of the claimant’s impairments. 20 C.F.R. 88 404.1520(a)(4)(iii), 416.920(8)(#)(e
claimant is “disabled” for purposes of the Act if her impairments meet orcalgdequal an
impairment listed in Appendix 1 to the regulationd. The claimantbears the burden of

establishing the elements of the listing are BatilsFoster, 279 F.3d at 354.



Opinion evidence submitted by a treating physician should be given controlling weight
the opinion “is wellsupported by medically acceptable clinical and laboratory diagnostic
techniqued and is not inconsistent with the other substantial evidence in [the] case record.” 20
C.F.R. 88 404.1527(c)(2), 416.927(c)(Exen if a treating provider’s opinion is not entitled to
controlling weight, the ALJ should nevertheless give the opinion the weight it desakies t
the following factors into consideration: the length of the treatmentaesdip and frequency of
examination, the nature and extent of the treatment relationship, whether tio@ @@supported
by medical evidence, whether the opinion is consistent with the record as a whotejrdes s
specialization, and any other relevant factdds.88 404.1527(c), 416.927(c). Ultimately, the
ALJ must provide “good reasons” for the weight selected, and these reasois beesupported
by the evidence in the recortd. 88 404.1527(c)(2), 416.927(c)(2); SSR-B6, 1996 WL
374188, at *5 (S.S.A. July 2, 1996).

1. Listings 1.02 (Major Dysfunction of a Joint) and 1.04 (Disorders of the Spine)

The ALJ found Plaintiff did not suffer from an impairment of listing level séyefAR,

p. 190). Dr. Lowe’s opinion that Plaintiff satisfied the criteria for listings 1.02 and 1a34 w
rejected in the following:
Dr. Lowe also provided chedke-box answers to questions whether the claimant
has a major dysfunction of the joints resulting in meeting listing 1.02. Dr. Lowe
opined that the claimant does meet listing 1.02 due to major joint dysfunction,
chronic joint pain, and joint spagsariowing relating to one major peripheral
weightbearing joint resulting in the inability to ambulate effesly. Dr. Low{e]
also opined that the claimant meets listing 1.04 relating to disorders of the spine
resulting in compromise of a nerve root or the spinal cord. Dr. Lowe opined that
the medical evidence of record includes evidence of nerve root compressio
accompanied by sensory or reflex loss with positive straight leg raisgggsng

and supine) when involvement of the lower back is concerned. (Exhibit
B21F). . ..

% As recenty explained, “[diagnostic techniques include chemical tests (such as blood testsppgsiological
studies (such as electrocardiograms and electroencephalograms), mewigatgi (such as ->tays), and
psychological tests.” 20 C.F.R. 88 404.1502(4)}5.202().
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The undersigned notes that the diagnostic medical evidence of record does not
remotely suppora finding that the claimant has a lower extremity or lower back
conditions that is as severe as was reported in Dr. lsoo@nions. There is no
evidence to support a finding that her conditions meet a listing or would cause her
to be adimited as Dr. Lowe opined in Exhibit B21F. The medical evidence of
record therefore does not remotely support Dr. Lewepinions that the
claimants alleged impairments meet a listing. In fact, there is so little support for
Dr. Loweés opinion in the medical evidence of record that Dr. Lewapinions

carry very little weight.For example, there was no positive straight leg raise

tests reported in the medical evidence of record and diagnostic evidence was

mostly unremarkable. In sum, there was wg little relevantevidence in the
medical evidence of record to support the opinions offered by Dr. Lowe regarding
the claimarits physcal complaints. (Exhibit B21F). . . .

Little weight is given to the physical limitations opinions of the treating
physician, Dr. Lowe, in Exhibit B21F. The opinions were not supported by Dr.
Lowe' s own treatment records. The diagnostic evidence of record did natrsupp
the extreme limitations ascribed to the claimdrite opinions included mental
health opinions for which Dr. Losvis not a specialist. Thaginions indicated that

the claimants various impairments meet three separate medical listings which is
an opinion that is not remotely supported by the medical evidence of record for
the reasons set forth above and becauseldimaants impairments do not satisfy

the various requirements of those listings. Dr. Lowe perhaps hasatng
relationship with the claimant that goes back for several years and the opinions
were such that they provided a greater benefit to the claimant than the medical
evidence of record would support. For these and other reasons set forth herein, the
undersigned finds that the opinions in Exhibit B21F offered by Dr. Lowe are
given little weight.

(Id. at 195, 199) (emphasis added).

Having considered D Lowe’s specialization and treatment relationship with Plaintiff,
the ALJ provided good reasons for giving his opinion little weight: objective diagnos
techniques did not support his cheblk-box opinions. The ALJ had previously summarized the
mostlyunremarkable diagnostic evidence concerning Plaintiff's low back pain:

The claimant has a history of treatment for lower back pain complaints. However,
diagnostic evidence was largely unremarkable, and with medicationsaithart
reported moderate leV® out of 10 pain on the pain scalaR, p. 715]In August
2011, the claimant had an MRI of the lumbar spine that was normal and showed

no degenerative disc disease or acute abnormpAiR;,. p. 696] Another August
2011 treatment record indicated thapréor steroid injection to the lower back



resulted in theclaimants lower back pain and left lower extremity radiating
symptoms'feeling better’ [AR, p. 618](Exhibit B2F).

Also, an August 2012 MRI of the lumbar spine showed no significant extradural
ddfects, no fractures, no subluxation, adequate spinal canal, patent neural
foramen, and hemangioma at JAR, pp. 815, 90% An X-ray of the lumbar
spine in the same month was norm@R, pp. 817, 906 Additionally, the
undersigned notes that a July 201#ysical examination indicated a negative
straight leg raise test, and normal bilateral lower extremity strength and normal
bilateral lower extremity sensd#R, p. 886] The diagnostic evidence of record
suggests that the claimant does not have limitaftrams lower back pain that are
as severe abe claimant has alleged. (Exhibits B4F, B5F, and B7F). . . .
The claimant has made complaints about cervical spine pain. A January 2013
MRI of the cervical spine was within normal limif&R, pp. 924, 1000{Exhibits
B7F and B12F).
(Id. at 193-194).The August 14, 2011 MRI of Plaintiff's lumbar spine and the January 2013
MRI of Plaintiff's cervical spine also showed no evidence nerve root or sgircdhcompression.
(Id. at 815, 905, 924, 1000). In additioa the examples provided by the ALJ, a test on January
4, 2011 showed normal alignment of the lumbar spine, no fracture, and no significant désc spac
narrowing. (d. at697).
Further, as noted by Defendant, diagnosis and evaluation of impairméistengs 1.02
and 1.04 should be supporteddigignostic imaging, such as afray, a CAT scan, or a MRI. 20
C.F.R. 8 Pt. 404, Subpt. P, App. 1, § 1.00(C)8pecifically, listing 1.02 requires “findings on
appropriate medically acceptable imaging of joint cepanarrowing, bony destruction, or
ankylosis of the affected joint(s)ltl. § Pt. 404, Subpt. P, App. 1, § 1.02. #&s listing 1.04,
there must be a disorder of the spimich as “herniated nucleus pulposus, spinal arachnoiditis,
spinal stenosis, osteolritis, degenerative disc disease, facet arthfiig,vertebral fracture>
that resultsn compromise of a nerve root or the spinal cédd8 Pt. 404, Subpt. P, App. 1, §

1.04. Becausethe diagnostic tests summarized by the ALJ reweatvidence of ‘pint space

narrowing, bony destruction, or ankylosis of the affected joint(s)” foings1.02 or a spinal



disorder “resulting in compromise of a nerve root . . . or the spinal cord” for listing 1a0dtjfPI
does not satisfy the listingsiteria Seeid. § Pt. 404, Subpt. P, App. 1 88 1.02, 1.04.

Rather than identifying portions of the record that objectively establish theregqui
criteria, Plaintiff dedicates a majority of her argument to asserting Dr. Lowersans were due
greater weight. She atendsDr. Lowe’s opinions were supported by clinical and laboratory
diagnostic techniques, not inconsistent with other substantial evidence in the redoveera
supported by the entirety of his medical records. (Dek,. pp. 1415). In doing so, shediled to
comply with the Court’s requirement to support claims of error with speciftians to the
record (Doc. 6, p. 2)* [J]Judges areotlike pigs hunting for truffles that might be buried in the
record” Emerson v. Novartis Pharm. Corpl46 F.App’x 733, 736 (6th Cir. 2011{quoting
United States v. Dunked27 F.2d 955, 956 (7th Cir. 1991)).

Plaintiff cites one specific error in the ALJ’s rationale for giving Dowe’s opinions
little weight: whereas Dr. Lowe stated the record did not evelangositive straight leg raise, a
September 30, 2011 treatment note from Dr. Senter at Cleveland Medical and BaCkirita
showed “doubldeg raise test positive bilaterally.” (Doc:17 pp. 1415) (AR, p. 720). Plaintiff
correctly identified Dr. Sentes note. However, this oversight does marrant reversalOne of
the criteria used to satisfy listing 1.04 is a positive straight leg 120s€.F.R. § Pt. 404, Subpt.
P, App. 1, 8 1.04(A). Whether Plaintiff does indeed satisfy that criteria is desig®int, as the
record does nandicate Plaintiff suffered frona disorder of the spine resulting in compromise
of the nerve root or the spinabrc—a prerequisite folisting 1.04.Seeid. § Pt. 404, Subpt. P,
App. 1, 8 1.04. Further, as noted by Defant, Social Security Acquiescence Ruling118)
provides thagll criteria oflisting 1.04 must be present simultaneoushgl continuously for at

least twelve monthd he Ruling states:



Our policy is that listing 1.04A specifies a level of severity thainly met when

all of the medical criteria listed in paragraph A are simultaneously present: (1
Neurcanatomic distribution of pain, (2) limitation of motion of the spine, (3)
motor loss (atrophy with associated muscle weakness or muscle weakness)
acconpanied by sensory or reflex loss, and, (4) if there is involvement of the
lower back, positive straight-leg raising test (sitting and supine). . . .

[W]hen the listing criteria are scattered over time, wax and wane, or are present
on one examination butbsent on another, the individual's nerve root
compression would not rise to the level of severity required by listing 1.04A. . ..
In addition to meeting the severity requirement, in order to meet the duration
requirement, the simultaneous presence obfalhe medical criteria in paragraph
A must continue, or be expected to continue, for a continuous period of at least 12
months.
SSAR 151(4), 80 FR 574182, 57420 (S.S.A. Sept. 23, 201fiting 20 C.F.R. 88
404.1525(c)(4), 416.925(c)(4NVhile Dr. Serer found apositive straight leg raideilaterallyin
September 2011, another provider found a negative straight legnrdisly 2012,(AR, pp. 720,
886). Because Plaintiff’'s response to the straight leg raise waxed and waned @vantnvas
not continuous for twelve months, Plaintiff did not satisfy this element of listing 1.04.
2. Listing 12.06 (Anxiety Related Disorders)
With respect to listing 12.06, the ALJ explained Plaintiff did not satisfy thecti®éria
of the listing because Plaintiff onlgxhbited mild restriction of activities of daily living,
moderate difficulties in social functioning and maintaining concentratiosjspence, or pace,
and no episodes of decompensation for extended duratthnat(190-191). The ALJ then
concluded Plairiff did not satisfy the “C” criteria of the listing which required complete inability
to functionindependentlyutside the homeld. at 191);see20 C.F.R. § Pt. 404, Subpt. P, App.
1, 8§ 12.06(C). Dr. Lowe’s opinion evidence was additionally dismissed:
Likewise, Dr. Lowés opinion regarding the claimastmental health condition
carries very little weight. Dr. Lowe is not a specialist mental health caredprovi
In Exhibit B21F there was an opinion included relating to the claimanéntal
health limitaions. The opinion stated that Dr. Lowe believes that the claimant

anxiety related disorder meets listing 12.06 due to recusear@re panic attacks
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and recurrent obsessions or compulsions, as well as marked limitations in
activities of daily living, social functioning, maintaining concentration,
persistence , and pace, and repeated episodes of decompensation. (Exhibit B21F)

Likewise, little weight is given to the mental limitations opinions offered by Dr.
Lowe in Exhibit B21F. There is a lackK emedical evidence, lack of treatment
history, and lack of medication history to support a finding that the claimant
would meet the listing relating to anxiety disorders. The claimant has hardly had
any specialized mental health treatment over the years. She has primarilgdeceiv
treatment from her primary care physician. In sum, the evidence does not
remotely support Dr. Lows conclusions regarding the claimaninental health
limitations and his mental health opinions are therefore given little weight.

(AR, pp. 195-196, 199).

In addition,Dr. Lowe’s own opinions contradict one another. Dr. Lowe opined Plaintiff's
impairmentgid not affect her ability to understand, remember, and carry out instructions, ability
to respond appropriately to supervisioog-workers, and work pressures, or any other
capabilities. Id. at 11221123). He later opined she satisfied the criteria for an anxiety disorder,
in part, because she wasarkedly impaired in her abilities to maintain social functioning,
concentration, persistence, or pade. &t 1128).

Aside from her conclusory arguments that Dr. Lowe’s opinion evidence wpp®rsed
by the record, Platiff provides no additional evidence that she satidiggig 12.06. She fails
to cite instances of severe anxietiyacks, mental health treatment, or medication history. Nor
does Plaintiff counter the ALJ’s findings that Dr. Lowe was not a mentalhheale provider.
During the administrative hearing, Plaintiff's attorney confirmed thatLDwe does not have

any particular expertise in the field of psychology or psychiatly. &t 229). Absent any real

attempt to challenge the ALJ’s listing 12.06 finding, this claim is meritless.

10



B. Weight Given to State Examiner’s Opinion Evidence

Plaintiff next claims the ALJ inapppriately weighed the medical opingrbelievingthe
ALJ gave too much weight to n@xamining state physician Dr. Puestowfsnion compared to
the low weight assigned to Dr. Lowe’s opinion as a treating physi@aac. 71, pp. 16-17).

The ALJ must consider opinion evidence submitted by-ex@amining state agency
medical consultants. 20 C.F.R. 88 404.18X2((i), 416.927e)(2)(i). Though theALJ is nd
bound by these opiniond)ey are persuasive evidence because state agency medical consultants
arehighly qualified and are experts in social security disability evaluatidnsSSR 966p, 1996
WL 374180, at *2 (S.S.A. July 2, 1996).

Dr. Puestow received Plaintiff's entire record before producing his opinion.{ARL3).
The ALJ summarized and gaseme weight to Dr. Puestow’s opinion evidence in the following:

An independent medical expert, Eric Peustow, M.D., provided answers to medical
interrogatories relating to the claimantphysical impairments dated December
2014. Dr. Peustow indicated thahe claimarits allegations of pain and
dysfunction exceeded those expected relating to carpal tunnel syndrome, chronic
headaches, and alleged degenerative disc disease, and that there was no objective
basis for the use of narcotics for the claimsupain.Dr. Peustow opined that the
claimant would be able to lift and carry 50 pounds occasionally and 20 pounds
frequently; she could sit for 4 hours, stand for 3 hours, and walk for 3 hours at one
time without interruption; she could sit for 8 hours, stand4f¢rours, and walk

for 4 hours for 4 hours each or for 6 out of 8 hours total in a single workday; the
claimant does not require the use of a cane to ambulate; the claimant could
continuously use her hands and feet; she should never climb ladders ddscaffo
but she could continuously perform all other postural activities; she should never
work at unprotected heights, she could occasionally work around moving
mechanical parts and operate a motor vehicle, and she could continuously work in
extremes of heaand cold, around vibrations, in humidity and wetness, and
around dust, odors, fumes, and pulmonary irritants. (Exhibit B19F). . . .

Some weight is given to the independent medical expert, Dr. Peustow, intExhib
B19F. Whereas he correctly identified flaet that the medical evidence of record
does not support the claimantallegations of physical limitations, and that she
should never climb such things as ladders and scaffolds, work at unprotected
heights, etc., the lifting and carrying restrictions fxceeded the residual

11



functional capacity set forth above. For these reasons, the opinion in Exhibit B19F
is given some weight.

(Id. at 196, 199).

Plaintiff questions Dr. Puestow’s finding that Plaintiff did not suffemnfrdegenerative
disc diseaseld. at 1110) because Dr. Puestow did not cite to any evidence or otherwise explain
this finding. (Doc. 71, p. 17). However, in criticizing Dr. Puestow’s opinion, Plaintiff also failed
to cite evidence of degenerative disc disedsepreviously discusseth connection with the
listings the medical evidence does not support a finding of degenerative disc disease. To the
contrary, a MRI of Plaintiff's lumbar spine revealed no degenerative disas#is(AR, p. 696).

Plaintiff further notes that Dr. Puest’s application of thdistingsto Plaintif—*‘None
Close” (d. at 1111)—was very succinct(Doc. #1, p. 17). Again, Plaintiff failed to cite to
portions of the record in support of this complaint. As previously discussed, Plaintiff tdid no
satisfy the criteria for the listings.

Having found nosupport for Plaintiff's challengeo the weight given to Dr. Puestow’s
opinion the Magistrate Judge finds this claim of error without merit.

C. Plaintiff's RFC

Plaintiff next claims the ALJ should have given greater Weip Dr. Lowe’s RFC
assessment. (Doc-I7 pp. 1719). Specifically, Plaintiff believes the ALJ should have adopted
the sitting, lifting, and carrying restrictioepinedby Dr. Lowe. (d. at 18).

An individual's RFC is the most she can do despite her impairments. 20 C.F.R. 88
404.1545(a)(1), 416.945(a)(1). At the administrative hearing level, the ALJ is respdosible
assessing the claimant's RF@. 88 404.1546(c), 416.946(c). The ALJ must consider all
relevant medical evidence and other evidence in the claimant’'s rédo88 404.1545(a)(3),

416.945(a)(3). Thetandardor determining the weight due to a treating physician’s opinion is
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the same as explained above. While medical opinions are used to determine the clewaerity
claimant’s impairmentsthe claimant's RFC is a decision reserved for the Ald]. §§
404.1527(d)(2), 416.927(d)(2).

As with Dr. Lowe’s opinion evidence as to the listings, the ALJ gave little weight.to
Lowe’s physical RFC assessment in the following:

Dr. Lowe also provided anmedical assessment of ability to do woekated
activities (physical) dated April 2015 and indicated that the claimant is umable t
lift or carry any more than 5 pounds for up 8 df the day; she could stand or
walk for only 10 minutes at a time; she could sit for only 15 minutes at a time; she
should never perform postural activities; her conditions would affect her ability to
reach, feel, and push/pull; her conditions would not allow her to work around
heights, moving machinery, or in temperature extremes. (Exhibit B21F).

The undersigned notes that the diagnostic medical evidence of record does not
remotely suppora finding that the claimant has a lower extremity or lower back
conditions that is as severe as was reported in Dr. lsoa@nions. There is no
evidence to support a finding that her conditions meet a listing or would cause her
to be as limited as Dr. Lowe opined in Exhibit B21F. The medical evidence of
record therefore does not remotely support Dr. Lsewepinions that the
claimants alleged impairments meet a listing. In fact, there is so little support for
Dr. Lowes opinion in the medical evidence of record that Dr. Lewapinions

carry very little weight. For example, there was no positive straight leg ratse te
reported in the medal evidence of record and diagnostic evidence was mostly
unremarkable. In sum, there wasrydittle relevantevidence in the medical
evidence of record to support the opinions offered by Dr. Lowe regarding the
claimants physical complaints. (Exhibit BE). . . .

Little weight is given to the physical limitations opinions of the treating
physician, Dr. Lowe, in Exhibit B21F. The opinions were not supported by Dr.
Lowe's own treatment records. The diagnostic evidence of record did natrsupp
the extremdimitations ascribed to the claimanthe opinions included mental
health opinions for which Dr. Lowe is not a specialist. ®pmions indicated that

the claimanits various impairments meet three separate medical listings which is
an opinion that is not remotely supported by the medical evidence of record for
the reasons set forth above and because the clagmamairments do not satisfy

the various requirements of those listings. Dr. Lowe perhaps hasating
relationship with the claimant that goeach for several years and the opinions
were such that they provided a greater benefit to the claimant than the medical
evidence of record would support. For these and other reasons set forth herein, the
undersigned finds that the opinions in Exhibit B2iffered by Dr. Lowe are
given little weight.
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(AR, pp. 195, 199).

Substantial evidence supports the ALJ’s decision to give little weight to Die’sdRFC
assessmenparticularly with respect to the sitting, lifting, and carrying limitations thergie.
extreme limitations assessed by Dr. Lewklaintiff could only lift and carry up to five pounds
for one third of the day, and Plaintiff could only sit for fifteen minutes at a—tare entirely
unsupported by the diagnostic imaging in the record. Firstjrapdrtantly,Dr. Lowe did not
explain why Plaintiff was limited in her ability to lift and carrjd.(at 1131). He further opined
that pain fromdegenerative joint disease of the lumbar spine limited Plaintiff's ability and sit.
(Id. at 1132). However, a previously summarized herein and by the ALJ, the unremarkable
diagnostic imaging in the record did nmetveala significant back impairmentld. at 193-194).
Directly contrary to Dr. Lowe’s opinion, MRI evidence cited by the Ahdvged no evidence of
degenerative disc diseasdd.(at 193, 696).The ALJ also noted that Dr. Lowe’s treatment
records in Exhibit B15F mainly concerned complaints of abdominal paththe ALJ took into
accountPlaintiff's favorable response to paielief medication and stei injections. [d. at
193-199.

Upon finding Dr. Lowe’s opinion was not owed controlling weight, the ALJ considered
the appropriate factors to determine the weight that was due. The ALJ remarkPd. thaive
was Plaintiff's treating physician and hadated her for several yearkl.(at199). Primarily, Dr.
Lowe had treated Plaintiff for chronic low back pain, osteoarthritis of her left, kaesd
abdominal pain.Id. at 195). ThoughDr. Lowe had opined as to Plaintiff's mental health, the
ALJ notedthe physicianwas not a specialist mental health care providdr.at 195 199. The
ALJ found Dr. Lowe’s opinion wasinconsistent with diagnostic imaging in the recardl not

supported by his treatment notell.X. Though Plaintiff disagrees with the AkJdecision to
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give Dr. Lowe’s opinion evidence little weight, she declines to cite to portions oétloed to
bolster her argumenthis claim of error is without merit.
D. Vocational Expert Testimony

During the administrative hearings, the ALJ submitederies of hypotheticals to the
vocational experts present. In addition to presenting a hypothetical containinBFHGe
ultimately assigned to Plaintiff, thelLd also posed more restrictive hypothescaPlaintiff
complains the ALJ should have adoptedattonal expert testimony given in resperto these
more restrictive hypothetical (Doc. 7-1, pp. 121).

“In order for a [vocational expert'dpstimony to constitute substantial evidence that a
significant number of jobs exists, ‘the question[s] mustuaately portray a claimant’s physical
and mental impairments.Cole, 661 F.3d a®39 (quotingealy v. Comm’r of Soc. Se&94 F.3d
504, 516 (6th Cir. 2010)).

Plaintiff's claim is based on a faulty premise: that her RFC is more limited than that
found by the ALJ. As the ALJ adopted the vocational expert tesfirtiat was consistent with
Plaintiffs RFC (AR, pp. 228226), the ALJ’s conclusion that Plaintiff can perform other work is
supported by substantial evidence.

E. Plaintiff's Credibility

Last, Plainiff contends the ALJ erred by finding her alleged symptoms less than credible.
(Doc. 7-1, pp. 21-24).

Limiting effects imposed by symptoms aoensideredin the disability evaluation
process20 C.F.R. 88 404.1529(a), 416.929(&)objective evidence from an acceptable source
shows the claimant suffers from a medical impairment that could reasonably pribéuce

symptoms alleged, the ALJ may evaluate the intensity and persisterfoesefymptomsdd.

15



The ALJ is notrequiredto accept the claimant’s allegons as trueCruse v. Comm’r of Soc.
Sec, 502 F.3d 532, 542 (6th Cir. 2007) (quotidgnes v. Comm’r of Soc. Se836 F.3d 469,
476 (6th Cir. 2003))In addition to identifying inconsistencies between the alleged symptoms
and the evidence of recordhet ALJ may consider the claimant’s daily activitidee extent and
duration of the symptoms allegddctors that exacerbate or relieve the symptoms, and any other
relevant factors20 C.F.R. §§ 404.1528)(4), 416.929%€)(4); SSR 967p, 1996 WL 374186, at
*3 (S.S.A. July 2, 1996)The ALJ’s credibility evaluation must be supported by specific reasons
that are grounded in evidence. SSR796 1996 WL 374186, at *45reat weight must be given
to well-supported credibility decision€ruse 502 F.3d at 542 (opting Walters v. Comm’r of
Soc. Se¢.127 F.3d 525, 531 (6th Cir. 1997)).

Finding Plaintiff's medically determinable impairments could reasonably peceed to
cause the symptoms alleged, the ALJ found the intensity, persistendieiting effects dleged
from these symptoms were not entirely credible because:

The treatment notes, examination findings and objective diagnostic testing results
simply do not support the degree of limitation that the claimant alleges. In
addition, there are a number otamsistencies which detract from the claimant
credibility.

The claimants presentation at the hearing did not bolster her credibility. The
claimants alleged limitations presented at the hearing were rather extreme
considering the overall medical evidence refcord. In fact, the claimaist
allegations in general do not appear to be supported inbjulhe medical
evidence ofecord.For example, the claimant has reported that she has extreme

levels of pain in her spine, but the diagnostic evidence of record showed very
limited findings which suggests that her allegations were not fully corroborated

by the medical evidence of record. Therefore, much of the claimastreports of
limitations appear to be sedervingpossibly in an attempt to appear to beren
limited than she truly is.

The claimant does have a history of multiple carpal tunnel surgeries on her hands,
but her last surgery was over four years ago and the medical record did not
include any consistent or even significant complaints of painliamthtions in

her hands and wrists for several years. In October 2012, the claimant injured her
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finger while working on a car. Additionally, the claimant has been found to be
able to perform sedentary level exertional activity with additional limitations
relating to fine and gross manipulation, which adequately takes into consideration
the claimaris alleged carpal tunnel syndrome condition.
Finally, the claimant has not had significant formal mental health treatment over
the years and there was a ladkrdormation in the overall medical evidence of
record to support her allegations of frequent severe panic attacks. Also, one
treatment record indicated that the claimant reported no depression. In sum, the
functional restrictions alleged by the claimané disproportionate to the clinical
findings in the medical evidence of record.

(AR, p.198) (emphasis added).

The onlyportion of the ALJ’s credibility analysispecificallychallenged by Plaintiff is
the ALJ’s finding that the diagnostic evidence of record did not corroboratedmasaf spinal
pain. (Doc. 71, p. 23). Without citing to the record as required by this Court’s order (Doc. 6, p.
2), Plaintiff statedier physicians’ findings support her allegations of pain. (Doc. 7-1, p. 23).

The ALJ's horough summary of thenremarkablediagnostic testing provides ample
support for finding the allegations of severe symptoms less than credible. (AR, p94)93
Further, the ALJ’'s credibility evaluation rested on additional, unchallehgses. The ALJ
correctly noted that Plaintiff's course of treatment for her carpal tutimelinfrequency of her
related complaints, and her ability to perform car maintenance did not rendearus fully
dysfunctional. [d. at 198). In addition, the ALJ noted thatakitiff alleged severe, frequent panic
attacks yet sought no formal mental health treatment and had previously reportedessidepr
(Id.). These inconsistencies provided the ALJ groundsgfeing less weight to Plaintiff's
allegations

VI. RECOMMENDATION
For the foregoing reasons, the Magistrate JREEOMMENDS that PlaintiffsMotion

for Summary JudgmefiDoc. 7) beDENIED and the Commissioner’s decisionA€FIRMED .
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Pursuant to Rule 72(b) of the Federal Rules of Civil Procedure, the parties hagerfour
days, after being served with a copy of this Report and Recommend&i&R’() to serve and
file written objections to the findings and recommendation proposed herein. A party shall
respond to the objecting parsyobjections to this R&R within fourteerayb after being served
with a copy thereof. Failure to file specific objections within fourteen déyeawipt of this
R&R may constitute a waiver of further app&diomas v. Arpd74 U.S. 140, 155 (1985).

ENTERED this 21st day of July, 2017.

[s/ Joe BBrown

JOE B. BROWN
UNITED STATES MAGISTRATE JUDGE
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