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IN THE UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NORTHEASTERN DIVISION
LAURIE A. WHITTAKER
V. No. 2:17-0036

COMMISSIONER, SOCIAL SECURITY

)
)
)
)
ADMINISTRATION* )

To:  The Honorable Waverly D. Crenshaw, Chief District Judge

REPORT ANDRECOMMENDATION

Pending before the Court is Plaintiff's motion for judgment on the administratigedrec
SeeDocket Entry (“DE”) 15.Plaintiff broughtthis action pursuant to 42 U.S.C. 88 405(g) and
1383(c)(3) to obtain judicial review of the final decision of the Social SecudiyiAistration
(“Commissioner”) At issue is whether the administrative law judge (“ALJ") erred in finding that
Plaintiff was “not disabled,” and therefore nantitled to a period of disability,Disability
Insurance Benefits (“DIB’) or Supplemeratl Security Income (“SSI”) (See Administrative
Transcript (“Tr.”) at 1719).2 This matter has been referred to the undersigned, pursuant to 28

U.S.C. § 636(b), for initial consideration and a report and recommendadeDE 6.

! Nancy A. Berryhill was the Acting Commissioner of Social Sigureginning January 23,
2017.However, her acting status ended as a matter of law pursuant to thel Medancies Refon Act,
5 U.S.C. § 334%t seq Pursuant to Fed. R. Civ. P. 17(d), a public officer who is sued in an official
capacity may be designated by official titlehext than by name. Since Ms. Berryhill is no longer the
Acting Commissioner, the Clerk is DIRECTED to identify Defendant by tKeiaftitle rather than by
name.

2 The Transcript of the Administrative Record is hereinafter reéeiby the abbreviatiorTt.”
followed by the corresponding page numbegs)denoted by the large black print on the bottom right
corner of each page.
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Upon review of the administrative record and consideration of the parties’ filings,
recommendhat Plaintiff’'s motion DE 15 be GRANTED, the decision of the Commissionex b
REVERSED, and this matter bBREMANDED for further administrative proceedings consistent
with this Report

l. FACTS AND PROCEDURAL HISTORY

Plaintiff protectivelyfiled an application for DIB and SSI ofugust 8, 2013 due to
bipolar disorder, fibromyalgia, osteoporosis, peripheral artery disease, tanitisarwith an
allegeddisability onset date adanuary 15, 201QqTr. 121-22, 163> Her application was denied
initially and upon reconsideratior{Tr. 12122, 15960). Pursuant tcher request for a hearing
before anALJ, Plaintiff appearedvith counseland testified at a hearing before AG&orge L.
Evans, lllonDecember 162015.(Tr. 42). OnMarch 2 2016, the ALJ denied the claifir. 17-
19). OnApril 5, 2017, the Appeals Council denied Plaintiff's regufor a review of the ALS’
decision. (Tr. 13). Therefore,the ALJ's decisionstands aghe final determination of the
Commissioner.

As part of the decision, the ALJ made the following enumerated findings:

1. The claimantmeets thensured status requiremts of the Social Security Act
through June 30, 2017.

2. The claimanthas not engageid sulstantial gainful activity sincdune 16, 2014
the amended alleged onset d@@ CFR 404.157#&t seq and 416.97&t seq).

3. The claimant hasthe following severeimpairments: back pain; arthritis;
fiboromyalgia; peripheral arterial disease of the lower extremities; obesity;
vestibular hypofunction; depressive disorder; and adjustment disorder with
anxiety(20 CFR 404.1520(c) and 416.920(c)

% Plaintiff subsequently amended the alleged onset date to June 16, 2014 aftepitaabes] that
she had significant reported earnings through 2014. (Tr. 22).
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4. The claimantdoesnot have an impairment or combination of impairments that
meets or medically equatlse severity of one of élisted impairments in 20 CFR
Part 404, Subpart P, Appendix 1 (20 CFR 404.1520(d), 404.146256.1526,
416.920(d), 416.925 and 416.926

5. After careful consideration of the entire record, the undersigned fihdsthe
claimant haghe residual functional capacity to perfohight work as defined in
20 CFR 404.15610) and 416.967(b The claimant can stand for a total of four
hours in an eighbhour workay; can walk for a total of two hours in an ekfjlotur
workday; can sit for four hours in an eigiur workday; requires the ability to
change position every 30 minutes; can never climb or crawl; can occasionally
bend, stoop, or crouch; can occasionally operate foot controls; should avoid all
exposure to heights, hazards, and operating a motor vehicle; can work in jobs with
a specific vocational and preparation (SVP) rating of 3 or less; and should avoid
work involving public interaction and work that depends upon close interaction
with supervisors and coworkers.

6. The claimanis unable to perform any past relevant work (20 CFR 404.2565
416.965).

7. The claimant was born on December 16, 1964 and 4@agears old, which is
defined as a younger individual age-49% on the alleged disability onset date
The claimant subsequently changed age category to closely approaching advanced
age(20 CFR 404.1563 and 416.963).

8. The claimant has at least a high schedlication and is able to communicate in
English (20 CFR 404.1564 and 416.964.

9. Transferability of job skills is not material to the determination of disability
because using the Mediedbcational Rules as a framework supports a finding
that the claimant is “not disabled,” whether or not the claimant hasférable
job skills (SeeSSR 8241 and 20 CFR Part 404, Subpart P, Appenjlix 2

10.Considering the claimant’s age, education, work experience, and residual
functional capacity, there are jobs that exist in significant numbers in tloaalati
economy that the claimant can perform (20 CFR 404.1569, 404.1569(a), 416.969,
and 416.969(a)).

11.The claimanthas not beemnder a disability, as defined in the Social Security
Act, from June 16, 2014hrough the date of this decision (20 CFR 404.1520(g
and 416.920(g)

(Tr. 22-34).



On appeal, Plaintiff submitévo assertions of error(l) that the residual functional
capacity (“RFC”) determination is not supported by substantial evidence; atith{2he ALJ’'s
step five determination was not supported by substaetimlence DE 151 at 3. Plaintiff
therefore requests that this case be revasddemanded pursuant to sentence four of 42 U.S.C.
8 405(g) for further consideratiold. at18.

. ANALYSIS

A. Standard of Review

On appeal, the Court is charged with determinmigether the ALJ's decision is
supported by substantial evidence. 42 U.S.C. 8§ 405(g). Substantial evidence is defined as “more
than a mere scintilla” and “such relevant evidence as a reasonable mind might accept as adequat
to support a conclusionRichardson v. Perales402 U.S. 389, 401, 91 S. Ct. 1420, 28 L. Ed. 2d
842 (1971)(quotingConsol. Edison Co. v. NLRBO05 U.S. 197, 229, 59 S. Ct. 206, 83 L. Ed.
126 (1938)). If substantial evidence supports the ALJ’s decision, that decision naffirbed
“even if there is substantial evidence in the record that would have supported an opposite
conclusion.”Blakley v. Comm’r of Soc. Seé81 F.3d 399, 406 (6th Cir. 2009) (quotikgy V.
Callahan 109 F.3d 270, 273 (6th Cir. 1997)). As explained by the SikxthuiC

The Commissiones findings are not subject to reversal merely because

substantial evidence exists in the record to support a different conclusion. The

substantial evidence standard presupposes that there is a “zone of choice” within

which the Commissioner may proceed without interference from the courts. If the

Commissiones decision is supported by substantial evidence, a reviewing court

must affirm.
Felisky v. Bowern35 F.3d 1027, 1035 (6th Cir. 1994).

The Commissioner employs a frgtep segential evaluation process in considering

whether a claimant is disabled. 20 C.F.R. 88 404.1520(a), 416.920(a). If the issue of disability

can be resolvedt any point in the evaluation process, the ALJ does not proceed to the next step
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and the claim is noteviewed furtherld. 88 404.1520(a)(4)416.920(a)(4). Attep one the
claimant must show thaheis not engaged in “substantial gainful activity” at the time disability
benefits are sought; at step two, the ALJ considers whether one or more ointia@t4aalleged
impairments are “severe” in nature; at step three, the ALJ determines wthetimapairmert at
issuemeet or equal one of the Listings contained in the regulatory List of Imp#sjred step
four, the ALJ considers the claimant’s resid@inctional capacity (“RFC”) and determines
whether the claimant can still perform past relevant work; and at step fivieurtien of proof
shifts to the ALJ to assess whether the claimant, after establishing that pasitrelerk is no
longer possible, is capable of performing other types of wiakk88 404.1520(a)(4)@(v),
416.920(a)(4)(i)v).

If the ALJ determines adtep fourthat the claimant can perform past relevant work, the
claimant is deemed “not disabled” and #hkeJ need not complete ¢éhremaining steps of the
sequential analysisd. 88 404.1520(g)416.920(a)"“Past relevant work” is defined as waitkat
claimants have done within the past fifteen years that is “substantial gainfulyaetind that
lasted long enough for the claimantlearn to do itCombs v. Comm’r of Soc. Sed459 F.3d
640, 643 (6th Cir. 2006{citing 20 C.F.R.8 404.1560(b)(D) If the claimant is incapable of
performing past relevant work, however, the ALJ proceeds to step five to ohetevimether, in
light of the claimant'sRFC, age, education, and work experietige,claimantan perform other
substantial gainful employment amthethersuch employment exists in significant numbers in
the national economyin determining a claimant's REGhe ALJ is required to consider the
combined effect of albf the claimant’s impairments, mental and physical, severe and nonsevere.

Seed2 U.S.C. 88 423(d)(2)(B), (5)(B).



The Court’s review of the Commissioner’s decision is limited to the record duaohey
the administratie hearing proces¥Villbanks v. Sec’y of Health & Human Sen&17 F.2d 301,
303 (6th Cir. 1988) A reviewing court may not try the casle novo resolve conflicts in
evidence, or decide questions of credibili@arner v. Heckler 745 F.2d 383, 387 (6tQir.
1984) Myers v. Richardsgm71 F.2d 1265, 1268 (6th Cir. 19Y.2)he Court must accept the
ALJ’'s explicit findings and determination unless the record as a whole is withbsitastial
evidence to support the ALJ’s demination.Houston v. Sec’y of Health & Human Seyv&36
F.2d 365, 366 (6th Cir. 1984) (citing 42 U.S.C. § 405(g)).

B. The Commissioner’s Decision

The ALJ resolvedthe currentPlaintiff's claim at stepfive of the fivestep process.
Although Plaintiff was found to havenet the first twosteps,the ALJdetermined at step three
that Plaintiff did not have an impairment or combination of impairments that met or mgdicall
equaled the severity of one of the listed impairments in 20 C.F.R. Part 404, Subpart P,XAppendi
1, and was thereforeot presumptively disabled. At step four, the ALJ found that Plaintiff was
unable to perform any past relevant work. At step five, the ALJ found thattifls RFC
allowed her to performlight work with express limitations to account for her severe
impairmens, and that there were jobs that existed in significant numbers in the natiomamsgc
that Plaintiff could perform despite such limitatio(br. 22-34).

C. Assertions of Error

1. The RFC.

Plaintiff's first assertion of error includes three separate errtggeally committed by
the ALJ in formulatinghe RFC: (a) the ALJ failed to properly weigh the opinionDof Brian

McKinnon; (b) the ALJ failed to provide good reasons for discounting the opiniddr.of



Michael Cox; and (c) the ALJ violated Social SecurRuling (“SSR”) 122p by failing to
properly considethe severity of her fibromyalgia. DE 1I5at 3. The Court will address each of
these claims in turn.

On September 4, 2015, Dr. McKinnon, who was seen on a single occasiorefquoad
from Dr. Thuy Ngq issued a “Statement of Claim for Disability Benefits” asserting that Plaintiff
“cannot work or drive due to dizziness.” (Tr. 762). However, the ALJ failed to reference this
reportanywheren his opinion, which, according efendantwasharmlessror. Conversely,
Plaintiff claims that the ALJ violated 20 C.F.R. § 404.158y failing to considethis opinion in
light of Dr. McKinnon’s status as “treating physician and specialist in neurol6dyE 151 at
0.

The regulation cited by Plaintiff conts what is commonly knowmas the “treatig
physician rulé€, which requires an ALJ to give controlling weight to an opinion provided by a
treating physician if the opinion iSwell-supported by medically acceptable clinical and
laboratory diagnostic techniques and is not inconsistent with the other substantinte\vide
[the] case record.” 20 C.F.R8 404.1527(c)(2). Even if the ALJ does not accord controlling
weight to a treating physician’s opinion, the Abdist stillconsider the amount of weight gove
the opinion Karger v. Comm’r of Soc. Seell4 F. App’x 739, 751 (6th Cir. 2011) (quoting
Friend v. Comm’r of Soc. Se875 F. App’x 543, 550 (6th Cir. 2010)). The reasons provided by
the ALJ for such weight allocaticimust be supported by the ewde in the case record, and

must be sufficiently specific to make clear to any subsequent reviewers diight whe

*20 C.F.R. § 416.927, which applies to claims for SSI, is analogous to 20 C.F.R. § 404.1527,
which applies to claimir DIB. For ease of reference Court refers solely to 20 C.F.R. § 404.1527.

® The treating physiciarule applies to all Social Security claims filed before March2®1.7,
such as the instant orfeee82 Fed. Reg. 15263-01, 2017 WL 1105348 (Mar. 27, 2017).
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adjudicator gave to the treating sousceiedical opiniori Reagan v. Colvid7 F. Supp. 3d 648,
654 (E.D. Tenn. 2014(quotingGayheart v.Commt of Soc. Sec.710 F.3d 365, B (6th Cir.
2013).

Despite the ALJ’s failure to explicitly address Dr. McKinnon’s opinion, the rengieed
finds thatsuch an omissiondoes not warrantemandin the instant matterThe Courtfirst
highlights the Sixth Circuit’'s clarification thahe treating physicianule is based on the
assumptiorthat a provider who has treated a claimant over a long period of tivileHave a
deeper insight into the medical condition of the claimant than will a person whodramed a
claimant but onde]” Barker v. Shalala40 F.3d 789, 794 (6th Cir. 1994). In contraBX,.
McKinnon saw Plaintiff uponreferral on just one occasion in August of 2015e€Tr. 762,
819-22). His opinion is therefore not subjetd the treatingphysician rule SeeKornecky v.
Comm’r of Soc. Secl67 F. App’x 496, 506 (6th Cir. 2006]A] single visit does not constitute
an ongoing treatment relationship.”

Moreover,while the ALJ is certainly required to consider all medical opinions included
in the administrative record&eeton v. Comm’r of Soc. Seb83 F. App’'x 515, 528 (6th Cir.
2014) there is no requirement that the ALJ explicitly discuss each piece of evidemee.
Daniels v. Comm’r of Soc. Sed52 F. App’x 485, 489 (6th Cir. 2008JA] n ALJ’s failure to
cite specific evidence does not indic#ttat it was not consideréll.(internal citation omitted)
This is especially true for aopinion that lists only “cannot worér drive due to dizzinessis
“functional limitatiors” (Tr. 763) the former of whicthas little value in a Social Security claim
SeeGaskin v. Comm’r of Soc. Se@80 F. App'x 472, 475 (6th Cir. 2008)[T]he ultimate
determination of disability is a matter reserved to the Commissipnetdintiff's argument is

further undermined by the ALJ’s inclusion of a prohibition on “operating a motor vehicle” in the



RFC (Tr. 25),thus accountindor the onlyfunctional limitation included in Dr. McKinnon'’s
opinion.

Plaintiff offers a more tenablgositionwith respect to thepinion of Dr. Michael Cox
who completed “Physical Assessment” form which opindtht Plaintiffwould be unable to sit
for more than four hours per eighdur workday, stand and watr more than two hours per
eighthour workday, lift and carrgnore han10 pounds on a “frequent” basisr use her hands,
arms, or fingers for more than 50% of an eigbtur workday. (Tr. 869)The ALJ accorded
“little weight” to this opinion, stating thddr. Cox’s opinion “is not supported by the treatment
record and is not consistent with other opinions of record or with the record as a whole.” (Tr.
30). Plaintiff argues that this explanation fails to satisfy the “good reasogsireenent of20
C.F.R. 8 404.1527(c)(2).

The Court notes initially that Dr. Cox*®hysical Assessment” forrfacksanysignificant
support for the restrictionsontained therein. Thepinion primarily consists of checked boxes
unaccompanied by explanationcitation to anyobjective findings, both of whictveigh against
his ultimate conclusius. See20 C.F.R. § 404.1527(c)($) The more a medical source presents
relevant evidence to support an opinion, particularly medical signs and laboratorgdinihie
more weight we will give that opinion. The better an explanation a source prowides f
opinion, the more weight we will give that opinin Additionally, Dr. Cox’s suggestion that
Plaintiff's current medications “can cause [a] lack of concentration [dudizpiness” appears to
be contradicted by the myriad of encounters with treating providers during whichtifPlai
reportedthat she experiencet side effects from her medicatiosegTr. 683, 687, 692, 710,

715, 719, 723, 735, 740, 744).

®“Frequently” is defined as betwe “1/3 —2/3 of the 8nhour workday.” (Tr. 869).
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Nevertheless the undersignedagrees that the assigned RFC is notpsued by
substantial evidece.As noted by Plaintiff, the only other opinion from an examining physician
that involves physical limitationsomes fromthe report completed bipr. Terrence Leveck
following his consultative examinationn November of 2013(See Tr. 383). This report
concluded that, during an eighbur workday, Plaintiff could sit for eight hours, stand for six
hourswith frequent restwalk for 10 minutes at a time, and “occasionally” lift and carry five
pounds. (Tr. 386). The ALJ granted this opinion “partiaéight but only explicitly rejectedhe
five-pound lift and carry restriction, which he concluded was “too restrictive and not sgport
by the essentially normal examination tbe longitudinal medical record.” (Tr. 30Yhe ALJ
failed, however,to consieér Dr. Leveck’'s additional restrictions limiting Plaintiff to just 10
minutes of walking at a time and standing for six haovith frequent restSuch an omission does
not necessarily constitute reversible error, as an Alndtigequired to adopt a medical opinion
“verbatim” even if that opinion has been accorded great weRgdves v. Comm’r of Soc. Sec.
618 F. App’x 267, 275 (6th Cir. 2015). Yet the ALJ must explain the weight given to the opinion
of an examining physician in a wahat permits meanirigl review of his reasoningSee
Wilburn v. AstrueNo. 3:100008, 2010 WL 6052397, at *6 (E.D. Tenn. Sept. 13, 20&@prt
and recommendation adopted011 WL 891022 (E.D. Tenn. Mar. 11, 2011) (“Though the
opinions of examining physicians are not entitled to as great a weight as thosatioigt
physicians, the ALJ must, nonetheless, explain the weight given to opinions ofmixami
sources.”)Here, the ALJ simply ignored Dr. Leveck’s additional limitations involving fregue
rest and limited walking without any explaioat, an wersight that is not immaterigbeeCox v.

Comm’r of Soc. Sec615 F. App’x 254, 258 (6th Cir. 201f)olding thatthe ALJ’s failure to
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explain the weight given to treating and examining physigmasented “meaningful[] review
the ALJ’s actual reasoningthus requiring remand

The ALJ’s failure in this regard is compounded by his inconsistensideration of
Plaintiff's initial applications for DIB and SSI, which were filed on July 12, 2007 amnuatily
denied bya separatédLJ on January 14, 20105€¢€eTr. 72-75). Pursuant to relevant Sixth Circuit
precedenta prior administrative determination regardiaglaimants past workis binding in
any subsguent administrative proceedinBennard v. Sec’y of Health & Humanr&, 907
F.2d 598 (6th Cir1990) and anALJ in sucha subsequent proceedingssnilarly bound by the
first ALJ’s RFCfindingsunless there isvidence of an improvement ihe claimants condition
Drummondv. Commt of Soc. Sec.]126 F.3d 837 (6th Cirl997)’ Therefore,the subsequent
ALJ “is bound by the legal and factual findings of a prior ALJ unless the claimasnpsanew
and material evidence that there has been either a charngdaw tora change in the claimant’s
condition” Blankenship v. Comm’r of Soc. Se€24 F. App'x 419, 425 (6th Cir. 2015).

In the instant case, the ALJ found such new and mawrideénceand thus determined
that “some departure from the findings of the prior [ALJ’s] decision isaméed.” (Tr. 27)The
first ALJ found that Plaintiff was able to perform light work in jobs that did not require ngrki
closely with other individuals. (Tr. 78). The current ALJ similarly found thain@&ff was able to

perform light work,? but determined that Plaintiff was subject to several additional physical

" Following Dennardand Drummond the Commissioner adopted Acquiescence Rali@g3(6)
and 984(6), which built on these opinions by mandating that an ALJ in a subsequdiilitdiséaim
cannot make a different finding as to a claimant’s past relevant evd®kC “unless new and additional
evidence or changed circumstances provide a basis for a different fifdit@28 WL 283901, at *2
(June 1, 1998); 1998 WL 283902, at *3 (June 1, 1998).

8 The regulatias define this exertional level in the following wayight work involves lifting
no more than 20 pounds at a time with frequent lifting or carrying of objeaghivvg up to 10 pounds.
Even though the weight lifted may be very little, a job is ia taegory when it requires a good deal of
walking or standing, or when it involves sitting most of the time with some pushihgudling of arm or
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restrictions that pertained to standing, walking, sitting, climbing, crawlinggibg, stooping,
and crouching. (Tr. 25). Halsolimited Plaintiff to “occasional” operatiorf foot controlsand
jobs that allow Plaintiff to change positi@very 30 minutes. (Tr. 286). While the ALJ was
certainly permitted to formulate this more restrictive RFC as part of his andlisindings
appearo conflict with his decision to aocd “significant weight” to the opinions of two State
agency physicians, Drs. Michael Ryan and Thomas Thrush, both of whom concluded that the
RFC from the first ALJ’s opinion should be adoptegedTr. 98, 101-02, 133-34, 151-b3

More vexingstill, the ALJ failed to provide any meaningful explanation for elevating the
opinions of thee nonexamining State agency physicians over those offered byingeand
examining physicianswhichis relevantsince the opinion of aaxaminng source“is generally
given greater weight than the opinion of a fgxamining sourcé Keeton 583 F. App’xat 528.
He instead granted the State agency opinions significant weight based dondhgistent|cy] ...
with the medical record as a whole and with the provisiori3rammonl []; Dennard[]; and
Social Security Acquiescendeulings 983(6) and 9&4(6)” (Tr. 31), a statemerihat not only
conflicts with his decision not tadopt theorior ALJ's RFC but also suggests that his analysis of
these norexamining physicians’ opinienwas mucHessmeticulous than his evaluation tife
opinionsprovided by treating andxamining physiciansSeeGayheart v. Comm’r of Soc. Sec.
710 F.3d 365, 379 (6th Cir. 2013)A more rigorous scrutiny of the treathsgurce opinion than
the nontreating and nonexamining opinions is precisely the inverse of the anafstbet

regulation requires)”

leg controls. To be considered capable of performing a full or wide rangehbiMayk, you must have

the abiity to do substantially all of these activities. If someone can do light,waldetermine that he or
she can also do sedentary work, unless there are additional limitingsfagth as loss of fine dexterity
or inability to sit for long periods of time20 C.F.R. § 404.1567(b).
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Furthermorethe ALJ accorded greater weight to these-axamining opinions without
acknowledging the voluminous amount of treatment that Plaintiff continued to refceive
approximately two yearafter these opinions were issued. This includszbrdsdocumenting
treatment with Dr. Emilie Riddle (Tr. 4235, 46567), Dr. Lewis Wilson (Tr. 5892), the
University of Tennessee Medical Center (Tr. &8®), Dr. Thuy Ngo (Tr67981), Tennessee
Spine and Joint (Tr. 68251), Emory Healthcare (Tr. 83B1), andDr. Joel Hart (Tr. 84%4), as
well as with Dr.McKinnon and Dr. Cox, none of whictvere available to the State agency
physicians The ALJ scarcely discussed any of thisdence in his opinionsgeTr. 27-28),
which underminesgis decision to rejeddr. Cox’s findings based on their allegedompatibility
with the “treatment recort(Tr. 30). SeealsoBlakley, 581 F.3dat 409 ('[B]ecause much of the
over 300 pages of mexl evidence reflects ongoing treatment and notes by [the claimant’s]
treating sources, we require some indication that the ALJ at least consideseddtts before
giving greater weight to an opinion that is not based on a review of a complete@adg”’r
The ALJ’s rejection of Dr. Cox’s opiniortlus fails to satisfghe “good reasons” requirement.

The Court pauses to natieat Plaintiff's additional claim, that the ALJ violated SSR 12
2p (DE 151 at 1415), is without merit. Plaintiff faults the AlLfor “focus[ing] on the lack of
objective medical evidence in the recordd. (at 14), but fails to explain how such analysis
infringes onany aspectof SSR 122p. Indeed, Plaintiff fails to cite any portion of SSR-212,
which is particulay damaging to her argument given that the ruling mandates that the ALJ
consider objective evidence in evaluating fibromyalgia:

As with any claim for disability benefits, betwe find that a person with ...

[fibromyalgia] is disabled, we must ensure thexysufficient objective evidence to

swpport a finding that the persanimpairment(s) so limits the perserfunctional

abilities that it precludes him or her from performing any substantial gainful

activity.
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2012 WL 3104869, at *2 (July 25, 201 PJairtiff additionally argues that the ALJ “should have
consulted a medical expert” to determine whether her condition met Listing 1dDEOD51 at
16),° yet does little more than provide a general citation to 20 C.F.R. § 404.1526 without
identifying any authority requiring the ALJ ttake such action. This flimsy contention is
therefore rejectedseeKuhn v. Washtenaw Cfy709 F.3d 612, 624 (6th Cir. 2013Yhis court
has consistently held that ... arguments adverted to in only a perfunctory mammer§lzed.”).
Notwithstanding this deficiency, the Court concludes that reversal of the Csiomaiss
decision is necessaryn considering the amount of weight to afford a treating physician’s
opinion, the ALJmustprovide an explanation that is “sufficientpecific to make clear to any
subsequent reviewers the weight the adjudicator gave to the treating sourdeal mginion
and reasons for that weightlbhnsonHunt v. Comm’r of Soc. Se&00 F. App’'x 411, 418 (6th
Cir. 2012) (quotingHelm v. Comm’r ofSoc. Sec. Admin405 F. App’x 997, 1000 (6th Cir.
2011)).The ALJ’s dismissal of Dr. Cox’s opinion based on a broad reference to thentrea
record” and “otheppinions of recordfails to fulfill this duty, as discussegupra Moreover, the
ALJ wasrequired to “articulate how the evidence in the record supports the RE@nd®tion
... and explain the resolution of any inconsistencies in the récbelgado v. Comm’r of Soc.
Sec, 30 F. App’x 542, 54-A8 (6th Cir. 2002)internal citation omitted). The ALJ failed in this
regard by failing to provide any meaningful support forghgsicallimitations incorporated into

the RFC, which iscrucial in light of his significant departure from the prior ALJ’s findings

? Listing 14.09is one of the impairments included in 20 C.F.R. § 404, Subpart P, Appendix 1 and
contains specific criteria that, if met by the claimant, would direct then@issioner to find the claimant
“disabledwithout consi@ring [her] age, education, and work experiendetinson v. Sec’y of Health &
Human Servs. 794 F.2d 1106, 1110 (6th Cir. 1986) (quoting 20 C.F.R. 8§ 404.1520(d)). If the claimant
has a listed impairment but does not meet the criteria, the ALJ canrsliltiat the impairment is
“medically equivalent” to the listing in question if the claimant has “otheditrigs related to [the]
impairment that are at least of equal medical significance to the requiredactit?0 C.F.R. §
404.1526(b).
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despite granting “significant weight” to multiple medical opinions thaadopted suchprior
findings. SeeBrogan v. Comnn’of Soc. Se¢cNo. 3:14cv-714, 2015 WL 350387, at *14 (N.D.
Ohio Jan. 23, 2015finding remand necessary because the ALJ’s opinmakés it unclear to
what extenfthe] ALJ [] considered the prior ALJ’'s @ésion in formulating Plaintifs RFC).
The Sixth Circuit hakeld that an ALJ dailure to follov proper legal standardkenotes a lackf
substantial evidenceeVen where the conclusion of the ALJ may be justified based upon the
record.”Cole v. Astrue661 F.3d 931, 937 (6th Cir. 201(nternal citation omitted)The Court
therefore findsthat the RFC is not supported by substantial evidence, anddbasimends
reversaland remandor additional proceedingsSeeMorgan v. Astrue No. 16207KSF, 2011
WL 2292305, at *8 (E.D. Ky. June 8, 201¢Where ... there is insufficient support for the
ALJ’s findings, the appropriate remedy is reversal and a senteaceemand for further
consideration.”).

2. The ALJ’s Step Five Fnding.

Plaintiff next argues that the ALJ's step five determination was not sugdpbste
substantial evidence (DE 45at 16), yetprimarily arguesthat the ALJ erred by failing to
include limitations in the RFC pertaining to shtstm memory losdd. at17. Because the Court
has already determined that remand is necessary in light of the errors deabobed this
assertion of error is rendered moot.

[ll. CONCLUSION

For the above stated reasons, it is recommended that Plaintiff’'s motion for ptdyme
the administrative record (DE 15) bBBRANTED and the Commissioner'slecision be
REVERSED and REMANDED fora new hearing and determination consistent with this
opinion.
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OBJECTIONS to this Report and Recommendation must be filed with the Clerk of Court
within fourteen (14) days of the date of service of this Report and Recommendation ar furthe
appeal is waivedThomas v. Arnd74 U.S. 140, 106 S. Ct. 466, 88 L. Ed. 2d 435 (1936ixed
States v. Walter$38 F.2d 947 (6th Cir. 1981Poorly drafted objections, general objections, or
objections that require a judge’s interpretation should be afforded no effect ansludiieient to
preserve the right of appe&lee Howard v. Sec'y of Health & Human Ser®32 F.2] 505, 509
(6th Cr. 1991). A party mayille a response to another pastydbjections withirfourteen (14

days after being served with a copy thereof. RecCiv. P. Rule 72(b).

Signed By:

- J. Gregory Wehrman j;& 2,/

United States Magistrate Judge
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