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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
COOKEVILLE DIVISION

ALEXANDER R. CARINO
#475438,

Petitioner,
NO. 2:18-cv-00007
V.

WARDEN RUSTY WASHBURN,

N N N N N N N N N N

Respondent

MEMORANDUM OPINION

The pro se Petitioner is a state inmate serving an effegiiisonsentence oforty-three
years for two counts of secowggree murder. (Doc. N&. at 21.) He seeksfaderalwrit of
habeas corpusursuant to 28 U.S.C. § 2254. (Doc. No. 5.)
Respondent moves tosmiss the petition on the basis that it is untimely. (Doc.290.
For the reasons explained below, the Court will grant Respondent’s motion and dismiss the
petition.

BACKGROUND AND PROCEDURAL HISTORY

A Cumberland County grand jury indicted Petitioner on March 2, 2008y@ counts of
felony murder and one count of especially aggravated robbery. (Doc. Noatl9.) Petitioner
pleaded guilty on July 16, 2010, to two counts of seategtee murder and was sentenced to
twenty-one years andixs months in prison on each count, to run consecutivédy.af 12-13.)
The judgments were stamped “ENTERED” by the court clerk on July 19, 2600 Petitioner
did not file a direct appeal.

On November 12, 2010, the State moved to set aside Petitioner’'s judgments due to his
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failure to abide by the terms of his plea agreenvemén he refusedo testify at the trial of
another defendant. (Doc. No. 19-11 at 5.) Petitioner wrote to his attorney on July 4, 2B, say
he needed the discovery in his cdsecause the state is going to take my plea cause | wouldn’t
testify so | need to see my evidence before they try to send me to trial.” (D.ot6 Mt 25.)The
State latemoved to withdrawits motionto set asideand the trial court granted the motion to
withdraw on October 25, 2011. (Doc. No.-19 at 6.) Thus, Petitioner’'s convictions and
sentences remained undisturbed.

Over the next several years, Petitionentinued to sentktters to counsedporadically
asking for his file, expressing dissatisfantiwith his plea agreement, and indicating that he
wanted to file “something” in his case. (Doc. No. 16 at36) The first five such letters are
dated June 5, 2012, February 28, 2013, August 6, 2013, July 4, 2014, and June 13d.2016. (
Petitioner received no responsethose letters from counsel, whose office had moved.af
35.)

In January 2017, Petitioner filedpao se habeas petition istatecourt, asserting that his
convictions were void because a defect in the indictmensechuhe trial court to lack
jurisdictionto enter judgment. (Doc. No. 49at 3-13.) The statecourt denied relief on January
30, 2017.d. at 14-15.) The Tennessee Court of Criminal Appeals affirmed on August 3, 2017,
and the Tennessee Supreme Court denied discretionary revidlevember 17, 2017(Doc.

Nos. 19-5, 19-9.)

On December 18, 2017, Petitioner sent a letter to the Tennessee Board of Prbfessiona
Responsibility to complain about counsel’s failure to respond to his letters or turn ofi&. his
(Doc. No. 16 at 3233.) That complaint prompted a January 11, 2018 letter from counsel to

Petitioner stating that counsel had no record of receiving Petitione€sslbtit would gather and



send his file as soon as possible, and a felipwetteron January 16, 2018, which mentioned
that counsel's office had moved “several years ago” and indicated that the \Wets
accompanied by Petitioner’s entire file. (Doc. No. 16 at 34-36.)

Also on January 16, 2018, the trial court received Petitioqpedsse petition to amend
the judgment in his case. (Doc. No-1® at 7.) Petitioner quoted the statement of the victim’s
brother at his plea and sentencing hearing to the effect that the fam#éyédangm, referenced
his good behavior and sethprovement in prison, and asked that his sentences be ordered to run
concurrently rather than consecutivell. @t 7~9.) The court summarily denied the motion on
January 25, 2018ld. at 10.)

On March 22, 2018, Petitioner filedpro se posteonviction petition inthe trial court
asserting ineffective assistance of counsel. (Doc. Ndl9l@t 3-28.) Petitioner blamed the
lateness of his petition on counsel’s failure to provide him with his file until 2048 and
his lack of adequate access to the law libnanyrison. (d. at 25.) He also argued that the statute
of limitations for his petition should not be deemed to have started until the stateewititglr
motion to set aside his judgments on October 25, 2Qd). (The trial courtdismissed the
petition without hearing on April 2, 2018, on the basis that it was filed beyond the applicable
oneyear statute of limitations.ld. at 29-30.) The Tennessee Court of Criminal Appeals
affirmed that dismissal on November 2, 2018, and the Tennessee Supreme Court again denied
discretionary review on February 20, 2019. (Doc. Nos. 19-15, 19-20.)

Petitioner initiated this action on Janua®y 2018, whenhe deliveredhis unsigned
original pro se petition for a federal writ of habeas corposthe prison mail room for mailing
(Doc. No. 1at 26) He simultaneously moved to hold the case in abeyance because he was

“currently moving the Trial Gurt to allow him equitable tolling for an out of time post



conviction.” (Doc. No. 2.) The Court required Petitioner to sign his petition and stayeakthe c

with Respondent’s agreement. (Doc. Nos. 4, 14.) The case was reopened on May 20, 2019, on
Petitioner’s motion. (Doc. No. 17.) Respondent moved to dismiss the petition as untimely on
May 31, 2019, and Petitioner has not responded to that mdespite seeking and receiving an
extension of time to do so. (Doc. Nos. 20, 22, 23.) Accordingly, pursuant to its previous warning
to Petitioner, the Court considers Respondent’s motion to be ripe for review. (Doc. No0.)23 at 3
see alsd.ocal Rule 7.01(a)(3) (providing that a motion to which no timely response is filed w

be deemed unopposed).

Il. ISSUES PRESENTED FOR REVIEW

Petitioner presentstwo claims for relief. First, he asserts that his felony murder
indictments failed to state an offense because $pegified an underlying feloryespecially
aggravated robbery—that is not included in the felonyder statute’s list of qualifying felonies.
(Doc. No. 5 at 56, 19.) Second, Petitioner asserts tlilag¢ trial court lacked subject matter
jurisdiction to enter judgment against him, and that he did not knowingly and voluntarily waiv
the jurisdiction isue. (d. at 6, 19.) He states that both these claims were exhausted in the 2017

state habeas proceedings. at 5, 7.)

. RESPONDENT’S MOTION AND ANALYSIS

Respondent asserts that Petitioner's habeas corpus petition is barreddpplibable
statute of limitations. (Doc. No20.) The Antiterrorism and Effective Death Penalty Act
(AEDPA) imposes a ongear limitations period for habeas petitions brought pogoners
challenging stateourt convictions. 28 U.S.C. § 2244(d). Under this provision, the limitations
period runs from the latest of four enumerated events:

(A)the date on which the judgment became final by the conclusion of direct
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review or the expirabin of the time for seeking such review;

(B) the date on which the impediment to filing an application created by State
action in violation of the Constitution or laws of the United States is removed,
if the applicant was prevented from filing by such Stateagct

(C)the date on which the constitutional right asserted was initially recognized by
the Supreme Court, if the right has been newly recognized by the Supreme
Court and made retroactively applicable to cases on collateral review; or

(D)the date on which the ¢tual predicate of the claim or claims presented could
have been discovered through the exercise of due diligence.

Id. 8 2244(d)(1). Although the running of the period is tolled while any “propenrbg™il
collateral review petition is pending in state pud., 8 2244(d)(2), the AEDPA tolling
provision does not “revive” an already expired limitations period (i.e., reb&@ntlock); it can

only serve to pause a clock that has not yet fully run. Payton v. Brigano, 256 F.3d 405, 408 (6th

Cir. 2001). After the limitations period is expired, collateral petitions can no longer serve to

avoid a statute of limitations bdd.; McClendon v. Sherman, 329 F.3d 490, 493 (6th Cir. 2003).

Petitioner’s convictions became finah August 18, 2010upon the expiration of the
thirty-day period within which he could have filed an appgam the July 19 judgmentsSee
Tenn. R. App. P. 4(a) (“In an appeal as of right . . . the notice of appeal required by Rule 3 sha
be filed with the clerk of the appellate court within 30 days after the datatof ef the
judgment appealed from[.]”). Accordingly, Respondent asserts that Petitiondirsitations
period expired one year from that date, on August 18, 2011. (Doc. No. 21 at 5.)

Although Petitioner did not respond to Respondent’s motion to dismigseli@musly
filed a “Motion to Amend,” in which he argues that equitable tolling should apply to make his
petition timely. (Doc. No. 16.) This document repeats the two explanatan®fer gave in
state court for the lateness of his postviction petition: that his attorney did not provide his
file until January 2018, and that he has had limited library access due to fregaentlock
downs and undestaffing between 2012 and novd.(at 2-3.) He also adds that he has a history
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of ADHD, PTSD, and severe anxiety, and that those “mental disabilitiesnpeevimely filing
in this case and should be considered a case of mental incompeteha.2 ()

AEDPA'’s oneyear statuteof limitations may be subject to equitable tolling under
appropriate circumstances, allowing courts to review otherwise-ldarred habeas petitions
where the failure to file in a timely fashion “unavoidably arose from cirtamess beyond that

litigant’s control.” Keeling v. Warden, Lebanon Corr. Ins$.73 F.3d 452, 461 (6th Cir. 2012);

accordHolland v. Florida, 460 U.S. 631, 645 (2010). To be entitled to equitable tolling, a

petitioner must show: “(1) that he has been pursuing his rights diligently, and {Zotha

extraordinary circumstance stood in his way and prevented timely filiayvience v. Florida

549 U.S. 327, 336 (2007) (citation and internal quotation marks omitted). This is a fact-intensive

inquiry to be evaluated on a casgcase basis, and Petitioner carries “the ultimate burden of

persuading the court that he or she is entitled to edeitalling.” Keeling 673 F.3d at 462.
Petitioner has not carried this burdeRetitioner did not send the first letter to counsel

asking for his file until July 4, 2011, little more than a month before his limitationsdpe

expired.(Doc. No. 16 at 25 His five letters over the next five years do not establish diligent

efforts to pursue habeas relief. Moreover, Petitioner drafted anddnmasleoriginal petition in

this case a full week before counsel mailed histéileim (seeDoc. No. 16 at 35)s0 possession

of the filemaintained by counselas not a prerequisite to asserting his claimdact, Petitioner

had presented precisely the same claims a full year earlier in his state habeas (i@tid. No.

191 at 3-8.) The Court also observéisat: (1)Petitioner’s January 2017 state habeas petition

included his criminal docket number, his indictment number, and specific citations tas3eane

Code, and attached copies of his indictment and judgments (Doc. Nb.al®-13); (2)

Petitioner'sJanuary 2018 filing in this Court includes dates and docket numbers for his state



court cases, and a copy of the Tennessee Court of Criminal Appeals’ August 2017 opiison i
state habeasase (Doc. No. 1); and (3) his January 2018 petition to amend judgment filed in the
trial court quoteda statement fronhis sentencing hearing at length. (Doc. No-119at8.)
Those facts establish that Petitioner possessed at least those portionBl@frélisvant to the
matters he chose to litigate even before counsel furnished the entinddilleing about the delay

in Petitioner’s receiving his entire file, therefore, warrathts extraordinary application of
equitable tolling in this case.

Petitoner’s limited access to the library and legal materials dtss not explain the
lateness of his petition. He alleges that chronic problems at West Tennegeelehitentiary
and Trousdale Turner Correctional Complex restricted his access to thibegg. (Doc. No.

16 at 3.) But he states that he was first housed in one of those facilities in 2012, by wdich tim
his limitations period had already expirefil.Y Accordingly, those problems had no impact on
Petitioner’s ability to file a timely petition.

And finally, none of Petitioner’s alleged mental health diagnoses, eitherduadily or
combined, amounts to a mental incompetence that prevented Petitioner from filingya timel
habeas petition.Petitioner'spro se litigation in state court, his letters to counsel, and his bar
complaint about counsel all indicate that Petitioner was sufficiently lucid armvimand of the
facts of his case to have filed a habeas petition long before January IROfERL, Petitioner’s
January 201®etition to amend his judgment indicated ttiating his time in prison to that point
he had worked a fulime job, was considered a good inmate, had completed a vocational
training program and an anger management program, and had started earningcoetlgge
toward an Associate’s Degree. (Doc. No-119 at 23.) Given Petitioner's demonstrated

abilities to communicate clearly (or enlist help to do so) and otherwisespoinsably from 2011



to 2018, Petitioner has not demaastd that he diligently pursued his legal remedies during that
period or that any unavoidable obstacle prevented him from doing so.

Accordingly,Petitioner’s untimely petitiomust be dismissed.

IV.  ALTERNATIVE RULING ON PETITIONER’S CLAIMS

Alternatively, itis equally clear that Petitioner's claims would not entitle him to relief
even if they were timely.Petitioner’s claims effectively rest on his belief that an error in his
indictment deprived the trial court of jurisdiction to accept his pléadefendant generally
waives any challenge with regard to his indictment by pleading guilty to the crimeghioh he
is convicted “A valid guilty plea waives all nofurisdictional defects in the defendant’s

indictment.” United States v. BallNo. 933743, 12 F.3d 214 (Table), 1993 WL 524240, at *1

(6th Cir. Dec. 15, 1993) (citing Tollett v. Henderson, 411 U.S. 258, 267 (1973)). The Supreme

Court has ruled that

aguilty plea represents a break in the chain of events which has precedee it in th
crimind process. When a criminal defendant has solemnly admitted in open court
that he is in fact guilty of the offense with which he is charged, he may not
thereafter raise independent claims relating to the deprivation of cons@dutio
rights that occurred mor to the entry of the guilty plea. He may only attack the
voluntary and intelligent character of the guilty plea by showing that theeade
received from counsel was not within the standards [applicable to ineffective
assistance claims].

Tollett, 411 U.Sat 267.

Petitioner asserts, without support, that the trial court lacked jurisdiction aveabe
because of alleged defedh theindictment, but the Tennessee Court of Criminal Appeals found
no merit in that argumermin appeal from the denial of his state habeas petition:

Relative to the Petitioner's contention that the trial court was deprived of
jurisdiction to enter judgments lative to the homicide charges because the
especially aggravated robbery charge was dismissed and because the case was not
resubmitted to the grand jury to obtain two charges for second degree murder, we
conclude that the Petitiorjes] allegations are witout merit. The judgments
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reflect that the Petitioner pleaded guilty to two counts of second degree murder, a
lesser included offense of first degree felony murder, and that the independent
especially aggravated robbery charge was dismisSeé. T.C.A. § 40-18-
110(g)(1) (2012) (amended 2016) (“Second degree murder is a lesser included
offense of first degree murder as defined in §13202.”). The judgments and

the record do not reflect that the indictment relative to the homicide charges was
amended othat it was amended improperi8eeTenn. R. Crim. P. 7(b)(1), (2).

The judgments are not void because neither the judgments nor the record reflect
that the trial court lacked jurisdiction to enter judgments or to sentence the
Petitioner. We note th#he Petitioner’s sentences have not expired.

Nothing in our jurisprudence suggests that the prosecution is required to resubmit
a case to a grand jury to obtain an indictment for a lesser included offense of the
indicted offense before a defendant may plead guilty to the lesser included
offense. We note, though, that a petitioner's agreement to plead guilty to an
offense that is not a lesser included offense of the indicted offense is “in effect
[the petitioner’'s] consent to an amendment to the indictrh&de Roy Allen

Scott v. David Osborne, Warden, No. E2@PD21CCA-R3- HC, 2012 WL
1523824, at *3 (Tenn. Crim. App. Apr. 30, 2012), perm. app. d€fiedn. Aug.

17, 2012) (citing Tenn. R. Crim. P. 7(b)). Furthermore, an improperly amended
indictment fwould merely render the judgment voidable, not void.” Likewise,

the prosecution’s dismissal of the independent especially aggravated robbery
charge did not impact the validity of the remaining homicide indictment counts or
the trial court’s jurisdigbn to enter judgments on those counts. We note that the
prosecution is permitted but not required to charge independently the predicate
felony serving as a basis for a felony murder allegation. ThereforBPetitner

has failed to establish that the trial court lacked jurisdiction to enter judgments
and sentence him relative to the second degree murder convictions. The
Petitioner is not entitled to relief.

Relative to the Petitioner's contention that the indictment counts charging first
degree felonynurder were insufficient and defective, depriving the trial court of
jurisdiction, he argues that those counts did not provide proper notice
because attempted especiatgravated robbery, the predicate felony identified
in the felony murder @rges, is not included in the enumerated felonies contained
in Tennessee Code Annotated sectiofil39202(a). He argues that because the
indictment did not allege the killings were committed during a robbery, as defined
in Code section 393401, the intttment was defective and deprived the trial
court of jurisdiction.

Generally, allegations of a defective indictment must be presented befaieoa tri
guilty plea. See Tenn. R. Crim. P. 12(b)(2)(B). However, the validity of an
indictment may be challenged at any time if the allegation is that the indictment
does not state an offense or confer jurisdiction upon the trial court. Dykes v.
Compton, 978 S.W.2d 528, 529 (Tenn. 1998). An

indictment must state the facts constituting the offensedmary
and concise language, without prolixity or repetition, in such a
manner as to enable a person of common understanding to know

9



what is intended, and with that degree of certainty which will
enable the court, on conviction, to pronounce proper jetdrh

T.C.A. § 40-13-202 (2014).

Especially aggravated robbery is merely an aggravated form of roblveoyddr

to establish an especially aggravated robbery, the prosecution must prove that a
defendant committed a “robbery as defined in 8132101,” that the defendant
used a deadly weapon, and that the victim suffered serious bodily imglig.39-
13403 (2014). The indictment counts alleging that the victims were killed during
an attempted especially aggravated robbery, as compared to a sinfeyrob
ultimately increased the State’s burden. If this case had proceeded,tthérial
State would[ ] have been required to establish, based upon the wording of the
indictment, two elements in addition to showing the Petitioner attempted to
commit a rolbery, namely that a deadly weapon was used and that the victim
suffered serious bodily injurySeeDelivetrick D. Blocker v. Jim Worthington,
Warden No. E2008 00881CCA-R3-HC, 2009 WL 304022, at *4 (Tenn. Crim.
App. Feb. 9, 2009) (concluding that anictchent count alleging the commission

of first degree felony murder during the perpetration of an especially agegavat
robbery provided sufficient notice of the felony murder offense and provided
the trial court “an adequate basis upon whhenter a judgment”); see also
State v. Steven Wayne Wilson, No. M260A004CCA-R3-CD, 2013 WL
3041451, at *16 (Tenn. Crim. App. July 25, 2012) (determining that “the felony
murder statute generally states the requisite underlying felonies [Wht tha
[n]ecessarily included in the list . . . is any other grade of the same felppyi).

app. denied (Tenn. Dec. 13, 2012). If the State satisfied its burden in establishing
attempted especially aggravated robbery, the State also would have negcessaril
satisfied its burden in proving an attempted robbery occurred.

The indictment provided the Petitioner sufficierdtice of the alleged offenses,

and the trial court had proper jurisdiction to accept his guilty pleas and to sentence
the Petitioner pursuant to the plea agreement. The Petitioner is not entitled to
relief upon this basis.

(Doc. No. 195 at 3-5.)

Petitioner obviously disagrees with this ruling, but he does not cite any authority

establishing that it is contrary to, or an unreasonable application of, the Suprents Cour

determination of federal law, as required to obtain relief on an exhausted claimAERIBA.

28 U.S.C. § 2254(d)(1) (establishing AEDPA standard for federal habeas religoant af law

determined by state court)lo the contraryeventhe absence of any indictment at all would be

waived under federal law by Petitioner’s guilty pleéaeeUnited States v. Daughenbayd#9

F.3d 1010, 1012 (5th Cir. 2008) (“Daughenbaugh asserts that because he had not been indicted
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and did not knowingly and voluntarily waive his right to grand jury indictment, the distriot
plainly erred in acceptaqhis guilty plea. This argument, however, is waived Accordingly,
Petitioner’'sclaims would failhere, just as they did in state cowten if they had been timely

filed.

V. CONCLUSION

For the foegoing reasons, it is apparent that Petitioner is not entitled to relief.

Respondent’s motion to dismiss will be granted, &imldaction will be dismissed.

An appropriate wler shall enter.

T AN

WAVERLY D(ZRENSHAW, JR. (/
CHIEFUNITED STATES DISTRICT JUDGE
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