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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
COOKEVILLE DIVISION

MICHAEL LYNN POSTON,
Petitioner,

No. 2:18-cv-00049

V. CHIEF JUDGE CRENSHAW

DARREN SETTLES,

N N N N N N N N N

Respondent.

ORDER AND MEMORANDUM OPINION

Petitioner Michael Lynn Poston, an inmate of the Bledsoe County Correctiongléxom
in Pikeville, Tennessee, filedpao se petition under 28 U.S.C. § 2254 for a writ of habeas corpus
challenging his conviction and sentence dggravated sexual batterfpr which he currently is
servingeleven yearm the Tennessee Department of Correction. (Doc. N I
l. I ntroduction

On January 4, 2012, a White County, Tennegsgeconvicted the Petition&f one count
of aggravatesgexual battery(Doc. No.lat 1). Therial coutt sentenced the Petitionereateven
years’ mprisonment.ld. ThePetitioner appealed, anldet Tennessee Court of Crimal Appeds
affirmed on January 28, 20171d(at 2) The Supreme Court of Tennessleaiedthe Petitioner’s
application for discretionary review on June 20, 2qI#t) ThePetitioner did not seek a petition
for writ of certiorari from the United States Supreme Coud.) (

On an unspecified date, the Petitioner filed a motion for mly which the trial court
denied. [d. at 3). Although the Petitioner does not include this information in his petition, the
Court takes judicial notice of the decision of the Tennessee Court of Criminal Appedlgh

the appealsourt affirmed the trial court’s denial of the Petitioner’s petition for qoosiviction
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relief. See Poston v. State, No. M26Q6693CCA-R3-PC, 2017 WL 4221147, at *1 (Tenn.

Crim. App. Sept. 22, 2017). The Tennessee Supreme Court denied the Petaigpleration for
discretionary review on January 18, 201Rl.)(

On May 21, 2018thePetitioner filed a pro se petition for a writ of habeas corpus pursuant
to 28 U.S.C. § 2254 ithis Court! (Doc. No. 1 at 17
. Standard for Preliminary Review of Section 2254 Cases

Under Rule 4, Rules Section 2254 Casesgtltourt is required to examine Sectkiztb4
petitions to ascertain as a preliminary matter whether “it plainly appears frquatttien and any
attached exhibits that the petitioner is not entitled to relief in the district courbh the face of
the petition, it appears that the petito is not entitled to habeas corpus relief, then the “the judge
must dismiss the petition . . . Id.

Under the Antiterrorism and Effective Death Penalty Act (AEDPA), Pub.o.184132,

110 Stat. 1214 (codifiediter alig at 28 U.S.C. 88 2244t £q), prisoners have one year within

which to file a petition for habeas corpus rettgditruns from the latest of four (4) circumstances,
one of which is “the date on which the [state court] judgment became final by tHescomof
direct review or th expiration of the time for seeking such review[.]” 28 U.S.C. 88 2244(d)(1)(A).
The AEDPA'’s oneyear limitations period is tolled by the amount of time that “a properly
filed application for State posbnviction or other collateral review with respézxtthe pertinent

judgment or claim is pending . . . .” 28 U.S.C. 8§ 2244(d)(2); see Ege v. Yukins, 485 F.3d 364, 371

(6th Cir. 2007). However, any lapse of time before a state application is prieerig counted

1 Under the “prison mailbox rule” dflouston v. Lack487 U.S. 266, 270 (1988), and the Sixth Circuit’'s subsequent
extension of that rule iRichard v.Ray, 290 F.3d 810, 812 (6th Cir. 2002) aBdott v. Evans116 Fed. App'x 699,
701 (6th Cir. 2004), a prisoner's legal mail is considered “filedBrwiie deposits his mail in the prison mail system
to be forwarded to the Clerk of Court. Pursuant todhtbority, the Court finds th&tetitionerfiled his petition on
May 21, 2018the date he sigdehe petition (Doc. No. 1 at },ven though the ClerK €ourt received and docketed
the petition on June 6, 2018 hroughout this Memorandum, all datestzey pertain to thiederalfilings of Petitioner

will reflect the Court’s application of the prison mailbox rule.
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against the ongear limitations perid. See Bennett v. Artyz199 F.3d 116, 122 (2d Cir. 1999),

aff'd, 531 U.S. 4 (2000). When the state collateral proceeding that tolled tyeamnkamnitations
period concludes, the limitations period begins to run again at the point where it edsabér

than beginning anew. See Allen v. Yukins, 366 F.3d 396, 401 (6th Cir. 2004){diti@endon

v. Sherman, 329 F.3d 490, 494 (6th Cir. 2003)).

[I1.  Rule4Préiminary Review

The record before the Court shows that the date on whatitioRer’'s judgmenbecame
final by conclusion ofiirect review waslune 20, 2014.0n June 21, 2014, the ninety (90) day
period within which thePetitionercould havefiled a writ of certiorari with the United States
Supreme Court begargeeFed. R. Civ. P. 6(a)(1)(a) (when the governing tpagod is stated in
days, the court excludes the day of the event that triggers the period; tleuguner20, 2014, is
excluded). During the ninety (90) day period, the AEDPA’syee limitationgperiod is tolled.

See Claw. United States, 537 U.S. 522, 582003) The ninety (90)day period ended on

September 18014. SeeFed. R. Civ. P. 6(a)(1)(c)(when the governing time period is stated in
days, the court includes the last day of the period with exceptions that do not apply Tiee
AEDPA limitationsperiodbegan running on September 18, 200i4e Petitionerhad one year, or
until September 18, 201%0 timely file his federal habeas petition.

The Petitioner statutorily tolled the limitations period by filing a pro se state petition for
postconviction relief. However, the record before the Court does not include the date on which
the Petitioner filed his petition. Therefore, the Court is unable to determindandate the
Petitioner statutorily tolled the AEDPA limitations period and, ultimately, whether ttigoRer

filed his federal habeas petition within the AEDPA’s greex statute of limitations.



V.  Conclusion

After conducthg a preliminary review of Petitioner&ection2254 petition under Rulé,
Rules— Section 2254 Casethe Courtconcludeghat the cumnt record prevents the Court from
determining whether the Petitioner timely filed his petititfrthe petition is timely, the Petitioner
has asserted colde claims, including insufficiency of the evidence and ineffective assisténce
counsel. Consequentlthe Respondens ORDERED to file an answer, plead or otherwise
respond to the petition in conformance with Rule 5, Rules — § 2254 Cases, within 30 days of the
date of receipt of this Order

By the same date, the Respondent also shall file the complete state court recand t@lev
this matter, including the complete trial court record, the complete record onagipesal, and the
complete trial and appellate court record in connection with any state péiitioollateral relief
including, but not limited to, transcripts for all peeedings and rulings on any state petition. See
Habeas Rules 5(c) & (d). The Respondent’s notice of filing shall include a comwvehadsx
indicating the precise location of each distinct part of the relevant reegrdplea proceedings,
pretrial hearing transcripts, voir dire, each portion of trial testimony, trial exhibity, jur
instructions, verdict, each party’s briefs at each level of appeal, each coattisifing on appeal
and collateral proceedings, etc.). The record shall be orgaamedppropriately indexed, and
distinct parts of the record should be electronically bookmarked for ease aficefarédentifying
documents relevant to the state court proceedings. After the record ishidghrties shall cite
to the state courerord using the Page ID No. provided in @@¥F.

If the Respondent files an answer, the answer must comply with the requireetdotsh
in Habeas Rule 5. The answer shall address each alleged ground for relief and sihabfeféal

with citationsto the state court record and to governing Supreme Court precedent. For each claim,



the answer shall, at a minimum: (1) assert any procedural defenses; (#y ittentclearly
established Supreme Court precedent governing the claim; (3) state whetlotairthevas
exhausted in state court; (4) cite the state court’s ruling for exhausted;céaid (5) respond to
the Petitioner's argument that he is entitled to habeas relief on the clduirappropriate reasoned
legal and factual argument. Failure tomgdy with these requirements may result in the
Respondent being directed to file a new answer in conformance with these regtstem

The Petiioner may file a reply to thedgpondent’s answer limited to disputing specific
points of fact or law raised by the answer within 30 days of the date the ansVeet. igfie Court
will consider the matter ripe for review if the Petitioner fails to file a reply, ordk additional
time to file a reply, within 30 days of the date the answer is filed.

If the Respndent files a motion, the motion shall comply with the requirements of the
Federal Rules of Civil ProceduseeHabeas Rule 12, and where relevant, shall address the issues
of exhaustion and timeliness.

The Petitioner may file a response to the Respondent’s motion within 30 days of the date
the motion is filed. If the Petitioner fails to timely respond to the Respondeatismor fails to
seek additional time to respond, the Court may construe the Petitioner’s faitespond as the
Petitioner’'s agreement that the motion has merit and may grant the motion withoutfrieteg.

The Respondent may file a reply, or seek additional time to file a reply, within 15fdégsdate
the Petitioner’s response to the motion is filed.
The Clerk iSDIRECTED to serve a copy of the petition and this Order on the Respondent

and the Attorney General of Tenness8eeHabeas Rule 4.



IT 1S SO ORDERED.

AR, WA

WAVERLY CRENSHAW J
CHIEF UNITED STATES DIST ICT JUDGE



