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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NORTHEASTERN DIVISION

MICHAEL SCOTT STRADER,
Plaintiff,
V. NO. 2:19-cv-00045

CUMBERLAND COUNTY, ET AL,

N N N/ N N N N N N

Defendants.

MEMORANDUM OPINION

Michael Scott Straderaninmate of the Tennessee Department of Correction who was
housed as a pretrial detainee at the Cumberland County Justice Center (CCd@jret tif the
eventsin this action, hagiled a pro secomplaintunder 42 U.S.C. 8§ 198®¢c. No. 1)and a
application to proceed in forma paupefiEP). (Doc. No. 2.)He has also filed &otion for
PreliminaryInjunction (Doc. No. 3) and a Motion to Appoint Counsel. (Doc. No. 8.)
|. Application to Proceed | FP

Under the Prison Litigation Reform Act (PLRA), 28 U.S.C. § 1915(a), a prisoneiriging
a civil action may apply for permission to file suit without prepaying the fileegof $350.00
required by 28 U.S.C. § 1914(a). Because it is apparent from Plaintiff's IFieadjgpl that he
lacks the funds to pay the entire filing fee in advance, his application (Doc) Wdl I2e granted

by Order entered contemporaneously herewith.
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[l. Initial Review of the Complaint

A. PLRA Screening Standard

Pursuant to 28 U.S.C. § 1915(e)(2)(B), the Court must dismiss any IFP complaist that i
facially frivolous or malicious, fails to state a claim upon which relief maygranted, or seeks
monetary relief against a defendant who is immune from such retigfaBy, 28 U.S.C. 8L1915A
provides that the Court shall conduct an initial review of any prisoner complaimsgagai
governmental entity, officer, or employee, and shall dismiss the complainy poetion thereof
if the defects listed in Sectidi®15(e)(2)(B) are identified. Under both statutes, this initial review
of whether the complaint states a claim upon which relief may be granted asks vtvethizins
“sufficient factual matter, accepted as true, to state a claim to relief that ig[damsits face,”
such that it would survive a motion to dismiss under Federal Rule of Civil Procedurd L 2{it) (

v. Lappin 630 F.3d 468, 4#F¥1 (6th Cir. 2010) (quoting Ashcroft v. Igbal, 556 U.S. 662, 678

(2009)).

“A claim has facial plausibility when the plaintiff pleads factual content that allogs th
court to draw the reasonable inference that the defendant is liable for theduiscalleged.”
Igbal, 556 U.S. at 678. Applying this standard, the Court must view the complaint in the light most

favorable to Plaintiff and take all weflleaded factual allegations as true. Tackett v. M & G

Polymers, USA, LLC, 561 F.3d 478, 488 (6th Cir. 2009) (citBunasekera v. Irwin551 F.3d

461, 466 (6th Cir. 2009) (citations omitted)). Furthermore, prplsadings must be liberally
construed and “held to less stringent standards than formal pleadings draftedybys.la

Erickson v. Pardus, 551 U.S. 89, 94 (2007) (qudEstglle v. Gamble429 U.S. 97, 106 (1976)).

However,pro selitigants are not exapt from the requirements of the Federal Rules of Civil

ProcedureWells v. Brown, 891 F.2d 591, 594 (6th Cir. 1989), nor can the Court “create a claim




which [a plaintiff] has not spelled out in his pleading.” Brown v. Matauszak, 415 F. App’x 608,

613 (6thCir. 2011) (quoting Clark v. Nat'l Travelers Life Ins. Co., 518 F.2d 1167, 1169 (6th Cir.

1975)).

B. Section 1983 Standard

Plaintiff seeks to vindicate alleged violations of his federal constitutiggtatisrunder 42
U.S.C. § 1983. Section 1983 creates a cause of action against any person who, acting under colo
of state law, deprives an individual of any right, privilege or immunity sddauyéhe Constitution

or federal lawsWurzelbacher v. Jondselley, 675 F.3d 580, 583 (6th Cir. 2012). Thus, tdesta

Section1983 claim, Plaintiff must allege two elements: (1) a deprivation of rightsestby the
Constitution or laws of the United States, and (2) that the deprivation was causedrbgra pe

acting under color of state la@arl v. Muskegon Cty.763 F.3d 592, 595 (6th Cir. 2014).

C. Allegationsand Claims

The complaint states that Plaintiff is a convicted inmate incarcerated at the Northeas
Correctional Complex in Mountain City, Tennessleet “was [a] pretrial detainee at the time
events occurred” at the CCJC. (Doc. No. 1 aHis)allegations concerhreecategories oévents
during his incarceration at the CCJC: (1) his September 18, 2018 beating at the (zafedlowf
inmate for which he sues “Cumberland County, Sheriff Casey Cox, Captain Tim Clafinjke. M
Hassler, Sgt. J.R. Hamby, Sgt. Robblei€tmas, a well as guards Charlie Dixon, Aaron Hamby,
Mike Hamby, Justin Hurley, and Chris We$gtt failure to protect (Doc. No. 1 at 223} (2)
inadequate medical treatment he received for injuries related to this attack, as foelbther
medicalissues, for which he su€aiality Corrections Health Care (QCHC), “Jane Doe jail doctor,
Jane Doe jail nurse #1, Jane Doe jail nurse #2, nurse Gabby Starnes, and nurse @&ff(ifhelt

at 16 27), as well aClaflin, Hassler J.R. Hamby, and Christma®y deliberate indifference to



serious medical needs; an@®) retaliatory denial of acceptableonditions of confinement
including denial of recreation time, ability to practice his religion, use of a shoslephone
privileges,ability to clean his celluse of the prison librarprivacy with respect to his legal mail,
as well as relieérising from beindioused in a pod with an inmate who would routinely defecate
and urinate on himselby guards Charlie Dixon, Mike Hamby, Aaron Hamby, Chris West, an
Justin Hurley. Id. at 19-26.)

Plaintiff alleges that, upoims booking into the CCJC on September 6, 2018, he was housed
with an inmate named Absto(id. at 9.) Abstonappeared to be unstable, and Plaintiff began
complaining to multiple prison guards that Abston was having “fits of r&y@iressing aggression
towards police, himself, and Plaintiff; and claiming that he could “see & taldd & evil spirits
as well & God.” (d. at 9-10.) Plaintiff complained to the guards that he needed to be moved away
from Abston, who was attempting to extort money and commissary items from him iswgdract
a threatening manner towards hirdl. @t 10.)He also‘repeatedly and camuously tried to speak
with the administration” about his concern with Abston and his need to be moved, both by
communicating through the guards “and in written requests on the inmate kioskydoédi.
Hassler, Cap. Claflin, and Sheriff CoXd.)] The guards told Plaintiff that the facility was
overcrowded and there was nowhere to move him, so he needed to “do the best [he] could to get
along with Mr. Abston or any other inmate for that mattdd” &t 11.) Plaintiff alleges that the
guards knew that Abston had been charged with aggravated assault and aggravated attymal cru
and that he was a mental health patiddt) (

On September 18, 2018, Plaintiff was attacked and severely beaten by Abstarcigllthe
resulting in serious injuriesld. at 11+12.)He alleges that Sheriff Cox, Capt. Claflin, Lt. Hassler,

Sgt. J.R. Hamby, Sgt. Christmas, and Officers Dixon, Aaron Hamby, Mike Hatiokey, and



West, failed to protect him pursuant to a CCJC policy or protocol of “refus[ing] to mmates
unless they absolutely have to or are forced to for some reasdéah[4t (2.)

Plaintiff was taken to the CCJC clinic after the attack, and was given “lbu &00isfpain
and told to ile down and rest.ld. at 13.) He subsequently attempted to blow his nose and felt his
right eye move in its socket, causing him to scream out in pain. He was then taken to t
Cumberland County Hospital emergency room, where he received pain medication, anCT sca
and multiple xrays. (d.) Plaintiff was diagnosed with broken eye socket, a broken sinus cavity,
and a fractured ribld.) The emergency room physicidischarged Plaintiff to return to the CCJC,
with areferral to se®r. Stanley Bise(ld.)

Plaintiff did not have his injured wristpayed at thdnospital.Sowhenhereturned to the
CCJC, he was told by “Jane Doe jail doctor, Jane Doe jail nurse #1, nurse Gabby, Statnes
nurse Jeff Shelton” that it could only be treated with ibuprofen and an icedessghte its “swollen
& obvious appearance dislocation” (Id. at 14.) He was also told that the medications that had
been prescribed by the emergency room doctor would not be provided for him at the I@EJC. (
He alleges that the CCJC and “the new medical provider Q.C.H.C. were not going ¢o {heey f
medications” because they were “trying to save Cumberland County money” hgagim
spending on medications that were not necesslary.Rlaintiff was told that if he wanted those
prescriptions filled, he or his family would have to pay forld.)(Plaintiff “strongly disagreed &
objected to the treatment [he] was getting,” Gaipt. Claflin and Lt. Hassler told Plaintiff that
“inmates were costing Cumberland County too much money by coming to jail and egpbeti
county to take care of therand that C.C.J.C. was not a day care or a Holiday ltch.a{ 15.)
Plaintiff complained tcClaflin, Hassler,J.R. Hamby, and Christmas about his wrist injury, and

was told to take his concern to the medical departmienait(14-15.)



From the day that he returned from the hospital following the attack on September 18,
2018, until “sometime in the first two weeks of October 2018,” Plaintiff remaingteatCJC.
(Id.) But “[s]oon afterwards,” he was sent to Dr. Bise, who referred him to a ngistodmd an

eye specialist, and ordered multiple MRIs to fully examine his head, egels, and left wrist.

(1d.)

The medical staff at the CCJC refused to send Plaintiff for the examinatiomy tigase
gave referrals for, citing cost concerrid. at 17.) Plaintiff put in another sick call request and was
seen by the nursing staff before being put through to the jail doltoat (16.) Plaintiffalleges
the following interaction witlthese providers:

| again informed the Jane Doe jail doctor, as aslthe other medical staff/nurses
that were present about all of the pain & symptoms | was currently and had been
suffering . . . from my head, eyes, neck, and my left wrist. | stated thaéVdx

my left wrist was in fact broke, and had been allowed/is@ng allowed to heal

back incorrectly & out of place! | also stated that | believed something was
seriously wrong with my eyes & my head due to the pain and symptoms | was
experiencing/had been experiencing since [the attack]. | advised the enticalmed
staffincluding but not limited to: Jane Doe jail doctor, Jane Doe jail nurse #1, Jane
Doe jail nurse #2, nurse Gabby Starnes, and nurse Jeff Shelton on numerous
occasions & at different times about all of the medical issues & concernsthéad,
pain & well as the symptoms, especially about the spots & lines that were
obstructing my field of vision/eye sight, the acute and sometimes debilitating pains
and the pressure in my head & the excruciating & debilitating pain in my. wris
[These individuals] told me (on numerous occasions & at different times) that the
Cumberland County Hospital's E.R. doctor had cleared me at the hospital and that
“on paper” | was fine.

(1d.)

Plaintiff further alleges that he complained of chipped and broken teeth suffered in the
attack by Abston, but that nurses Shelton, Starnes, and Jane Doe jail nurse #1 refusedrto send hi
for dental treatment on the basis that “there was no dental plan at C.Qd.&t"1@8.)Plaintiff
was told by the jail doctor that “there w[ere] new policies put into place byffSbasey Cox &

Captain Tim Claflin that were supposed to ensure that C.C.J.C. & Q.C.H.C. could@ddsave



Cumberland County a vast amount of money. Per Sheriff Cox & Captain Claflin, if @ateinm
wasn’t sentenced, and/or the issue wasn't life threatening enthiinmate had to either wait to
be released, wait to be sent to prison, or have their family pay up front for anyrdedtall
treatment if the inmate couldn’t pay him/herselfd. @t 17.)

Plaintiff alleges that in the wake of his attack by Abston, he was approachegt.by S
Christmas with an offer to avoid a disciplinary wite for fighting if he accepted a fixaay
lockdown and a twaveek loss of visiting and commissary privilegdd. &t 19.) Plaintiff refused
this dea] stating thahe had not fought Abston but had been the victim of asaed attack.ldl.)

He was thereafter served with a disciplinary wrfeand vas denieghone, library, church, and
commissary privileges for three weeks while he remaamedckdown statum a cell in the intake
area (Id. at 19-21.)Plaintiff never received a hearing on the disciplinary chaidea(21.)

In mid-October, Plaintiff was moved back to the men’s housing pod but remained on
lockdown status(ld. at 22.) Purportedlydrause he was classified as a “medical” inmatepste |
privileges of recreation time, library, and church services. Hademied shower time, sometimes
for days at a time. He was denied the necessary supplies to clean and sanitizedmd aédo
experienced problems with incoming personal and legal mail not being delivered tw biemg
delivered to him already openethese mail issues were explairtedPlaintiff asresulting from
new guardsot knowing proper procedurelaintiff further alleges that jail staff refused to clean
up regularly after an inmate in his pod who soiled himself on a daily basis, regulimgffensive
smell in the podPlaintiff states that he “wrote several & multiple times to Lt. HassleCapdain
Claflin about the . . . loss of all [his] privileges,” but that they responded byrohef to the guards
that ran the men’s housing unid.(at 25.) These deprivations occurred during the period between

mid-October and November 22, 201Rl. @t 22—-26.)



Plaintiff alleges that this period of denial of privileges the men’s housing unit
corresponds with his complaints of mistreatment to family members on the limited pitisrieec
was allowed, and his attempts “to reach out . . . to attorndgsdt(21+22, 24.) He alleges being
told that the opening of his legal mail outside of his presence was an accidemulthhot be
repeated, but that it continued to happeen though it “had never been an issue before [he] started
to contact attorneys” about the conditions being imposed upon Idirat @4.)

Also during this period, Plaintiff alleges that he sought medical attentiogrfgostems of
a sexually transmitted disease (STD), but was told to drink more water @ortl back if his
symptomsstill persisted in a weekld. at 27.) The jail medical providersfused tagive him an
STD testunless he paid for,iandwhen he was subsequently transported to the county health
department, he tested positive for an STI@) He alleges that he was unnecessarily made to suffer
from STD symptoms for “at least a couple monthi&l’)(

In addition to suing Cumberland County and the jail medical provider Q@Byiff
suesthe individualDefendants in both their individual and official capacitseseking injunctive
relief and damages. He asks the Court to issue injunctive dodézsimberland County, QCHC,
Cox, and Claflin to arrange and pay for the medical treatment he needsxfan@ other CCJC
officer to put new policies and protocols imitace that better protect inmates from violence and
ensure that all inmates receive proper medical, dental, and mental health céoe tlaadounty
and CCJC officers to create a medical pod so that inmates with medical resteciioynthe same
privileges as other inmatefd.(at 28-31.)

The complaint also seeks compensatory and/or punitive damages in varying amounts

against each of the Defendants, including Plaintiff's attacker, Absitnat(3133.) Plaintiff



claims that the Defendants were deldiely indifferent to his safety and to his serious medical
needs, and that they deprived him of his First Amendment right to practice hisrrelyi at 9.)
D. Analysis
1. Proper Defendants
Because Plaintiff has sued Cumberland County and Q&tHE municipal and corporate
entities that employ the individual Defendantthe officialcapacity claims against the individual
Defendants are subject to dismissal. Such claims “are, in all respects atheathe, to be treated

as a suit against the entitygdster v. Michigan, 573 F. App’x 377, 390 (6th Cir. 2014) (quoting

Kentucky v. Graham, 473 U.S. 159, 165 (1985)). Where, as here, the entity is eDeferathnt,
official-capacity claims againshe individual employees are properly dismissed as redundant.

Epperson v. City of Humboldt, Tenn., 140 F. Supp. 3d 676, 683 (W.D. Tenn. 2015); Horn v. City

of Covington, No. 1473-DLB-CJS, 2015 WL 4042154, at *3 (E.D. Ky. July 1, 2015) (“Suing a
municipalofficer in his official capacity for a constitutional violation pursuant to 42 U.$1983
is the same as suing the municipality itself; [tlherefore, when a plaintiff brirk8§ claims
against a municipal entity and a municipal official in his official capacity,tsauitl dismiss the
official-capacity claims as duplicative.”).

QCHC is a proper Defendant under Section 1983 because it contracts with Cumberland
County to provide medical serviges function traditionally reserved to the stéeeHicks v.

Frey, 992 F.2d 1450, 1458 (6th Cir. 1993) (citing West v. Atkins, 487 U.S. 42, 54 (1988)) (It is

clear that a private entity which contracts with the state to perform a traditidedustetion such

as providing medical services to prison inmates may be sued under § 1983 as one acting ‘under

color of state law.””)abrogated on other groundskgrmerv. Brennan511 U.S. 825, 838.994).

Section 1983 claims against such entities are analyzed under the same rubrinsasgdanst



municipalities by inquiring whether the entity mayoperlybe held liable becauses policy

caused the alleged deprivation of rigisarcher v. Corr. MedSys., Inc, 7 F. Appx 459, 465

(6th Cir. 2001).

Abston is not a proper defendant under Section 1983, because he is not a st&ehalaiior.
v. Hill, No. 3:18¢cv-00413, 2018 WL 6528129, at *4 (M.D. Tenn. Dec. 12, 2@&&hg Lewis v.
McClennan7 F. Ap’x 373, 375 (6th Cir. 200Q1(dismissing 8§ 1983 claim against fellow inmates
becauséthe complaint does not allege that [fellow inmaigsfe operating as state actors at the
time they assaulted the plaintiff”). Plaintiff's claim for damages against Abstbtherefore be
dismissed.

2. Claimsfor Injunctive Relief

Plaintiff is not entitled to the injunctive relief he seelSlearly, injunctive relief may be

ordered by the courts when necessary to remedy prison conditions fostecmgstitutional

threats of harm to inmatésWVilson v. Yaklich, 148 F.3d 596, 601 (6th Cir. 1998pwever, the

complaint in this casefiled after Plaintiff had already been transferred from CCJC to a Tennessee
Department of Correction facilitgseeDoc. No. 1 at B—"“cannot be read to allege an ongoing
constitutional violation by these defendants becfRisintiff] is no longer incarcerated[@CJC]

where the events that form the basis for his allegations in this case took [wadé&ereforeto

the extent that Plaintiff’'s requests for injunctive releduld be construed as alleging any
continuing impact on Plaintiffrom CCJC policies and proceduyesch claimswere rendered

mootby his transfer away from CCJColvin v. Carusp605 F.3d 282, 289 (6th Cir. 2010).

To the extent that Plaintiff seeks orderenjoining CCJC to change its policies and
procedures for the benefit of current and future CCJC inmates, he lacks starplingut such

relief. “Standing doctrine functions to ensure, among other things, that the scarceaesdtine

10



federal courts are devotéalthose disputes in which the parties have a concrete”skElends of

the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 167,2000).From the time he

filed his complaintPlaintiff has lacked a concrete stake infilteire execution ® CCJC policies
and procedures. He therefore lacks standing to puistis enjoining their changeSeeid.
(finding that inmate request injunction concerningconditions of confinement “would have
lacked initial standing had she filed the complaint dfter] transfet to a different prison).
Furthermore, Plaintiffs not entitled ta@aninjunction requiring county offials to arrange
and pay for his treatment pyivatedoctors outsid of the state prison systeRiaintiff is an inmate
in the custody of the Tennessee Department of Correction (TRx33te agencyand the burden
of providing for his futurenedical careannot be shiftedackto Cumberland Countyecaisehe
was injured while in county custody[.T] he responsible government or governmental agemnay”
the obligation to provide treatment “to pretrial detainees or to other persons e itghcarequire

medical attention.City of Revere v. MassachusettsriGelosp., 463 U.S. 239, 244 (1983). Since

beforethe complaintvas filed TDOC has been the governmental agency responsible for providing
medical care to PlaintiffiHe thereforefails to state a viable claim upon which the Court could
grant injunctive reliedgainst Cumberland CountgeeWilson, 148 F.3d at 601 (in light of prison
transfer,there is no*ongoing constitutional violation by theskefendant$ and the claim for
injunctive relief is thereforenavailing.

Because Plaintiff's Motion for Preliminary Injunction (Doc. No. 3) seeks @neesrelief
discussed abowei.e., for Defendants to “arrange and pay for” Plaintiff's medical care by

physicians unaffiliated with CCJG dDOC—it will be denied by separate Order.

11



3. Claimsfor Damages
a. Failureto Protect
Plaintiff seeksdamages against Cumberland County, Sheriff Casey Cox, Captain Tim
Clafin, Lt. Mike Hassler, Sgt. J.R. Hamby, and Sgt. Robbie Christmas, as well ds Qlrearlie
Dixon, Aaron Hamby, Mike Hamby, Justin Hurley, and Chris Wastause thefailedto protect
him from harm at the hands of Abstdrhe DueProcess Clause of the Fourteenth Amendment
protects pretrial detainees “from violence at the hands of other prisoners,” in msamibevay

that the Eighth Amendment protects convicted inmates. Richko v. Wayne Cty., Mich., 819 F.3d

907, 915 (6th Cir. 2016). Thus, the Sixth Circuit has instructed courts to analyze d pretria

detainee’s failurg¢o-protect claim using the framework set forthHarmer v. Brennagrb11 U.S.

825 (1994)Id. (citing RuizBueno v. Scott, 639 F. App’x 354, 358 (6th Cir. 2016))déhrarmer

an inmate’s claim for failing to protect him from violence by other inmates hasjectiob and

subjective component. Bishop v. Hackel, 636 F.3d 757-a66th Cir. 2011) (citingcarmer

511 U.S. at 833). For the objective component, a ftainust demonstrate that “he is incarcerated
under conditions posing a substantial risk of serious hddnat 766 (quotingcarmer 511 U.S.

at 833). For the subjective component, a plaintiff must show that a prison officjal] of and
disregard[ed]” that riskid. at 766-67 (quotingtarmer 511 U.S. at 837).

At least for purposes of this initial reviewlaittiff has satisfiedooth components of his
failure-to-protect claim. He alleges that Abston was unstable, aggressive, and prone t@afjes of
and the Court findthese allegations sufficient to demonsttatd being celled with Abstgmosed
an objectivelysubstantial risk of serious harm to hiAs to the subjective componeaintiff
alleges that he complainedverbally to the guardsand by messages on the kiosk to the

administration at the CCJC, including Sheriff Ctingt he needed to be moved away from Abston,

12



who was threatening himith violence. (Doc. No. 1 at 10Plaintiff alleges thabDefendant&knew

that Abstorhad been charged with aggravated assault and aggravated animal cruelty, and that he
was a mental health patientd.(at 11.) He alleges that, despite this knowledge and Plaintiff's
complaints that Abstohad threatened him and extorted money and commissary items from him,
Defendantgleclined to move him away from Abston, citing overcrowding at the CGIE. (

These allegations are sufficient at this stage to state a colorable-faipneect claim
aganst Sheriff Cox, Capt. Claflin, Lt. Hassler, Sgt. J.R. Hamby, Sgt. Christnmak Odficers
Dixon, Aaron Hamby, Mike Hamby, Hurley, and West, who are alleged to have acsedmito
a CCJC policy or protocol of “refus[ing] to move inmates unless they absoh#ed/to or are
forced to for some reason[.JId at 12.)In light of this allegation tying the individuals’ actions to
a policy attributable to Cumberland Cayg Plaintiff's claim against th€ountyfor the failure to
protect him from Abston is also sufficiently allegia purposes of initial revienSeeVick v.

Core Civic, 329 F. Supp. 3d 426, 445 (M.D. Tenn. 2@fi8dling that lability of entityfor failure
to protectinmateattaches only ientity’s policiesare shown to be thémoving forcé behind

inmates injury) (quoting City of Canton v. Harris, 489 U.S. 378, 389 (1989)).

b. Deliberate I ndifferenceto Serious M edical Needs
The Fourteenth Amendmeaisoprovidesthe basis fopretrial detainees to asse®action

1983 claim of deliberate indifference to serious medical needs. Winkler v. MadisoBYLX F.3d

877, 890 (6th Cir. 2018) (quoting Phillips v. Roane Cty., 534 F.3d 531, 539 (6th Cir. 2008)). This

claim is also compsed of an objective and a subjective component. “The objective component

requires the plaintiff to show that the medical need at issue is ‘sufficearilyus.” Richmond v.

1 Palicies in place at the CCJC attributable to Cumberland County, the entity responsible for
operating that facility. Cofer v. Cumberland Cty. Sheriff's Dep’t Med.fSkd. 2:10cv-00059, 2010
WL 3238308, at *2 (M.D. Tenn. Aug. 13, 2010).
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Hug, 885 F.3d 928938(6th Cir. 2018)quotingFarmer511 U.S. at 834). To satisfy the subjective
component, a prison official “must both be aware of facts from which the inferenlcebe drawn
that a substantial risk of serious harm exists, and he [or she] must also draferdrece.”ld. at
939 (quotingrarmer 511 U.S. at 837).

Presuming the truth of Plaintiff's allegation that Wwas diagnosed witla broken eye
socket, a broken sinus cavity, and a fractured rib as a result of Abston’s attackiDaat 13)
the need for medical treatmenttbése injuries wasufficiently serious:[W]hen an inmate had a
medical need diagnosed by a physician as mandating treatment, the plameftablish the
objective component by showing that the prison failed to provide treatment, or that it @rovide

treatment so cursory as to amount to no treatment aRddidehart v. Scutt894 F.3d 721, 737

(6th Cir. 2018) (citations and internal quotation marks omitted). Plaintiffedtbgt while he was
seen in the medical depaent with some frequency, his report of “debilitating” and
“excruciating” pain in his head and wrist resulted in treatment with only ibexprerid ice packs,
rather than the medications that he had been prescribed by the emergency rsiorananthe
further diagnostic tests recommended by Dr. Bise. (Doc. No. 1 a&2#7)The Court finds that
Plaintiff has sufficiently allegetha he receivedtreatment so cursory as to amount to no treatment
at all,” and therefore has established the objectivepoment of his claim for purposes of initial
review.

Regarding the subjective componérlaintiff alleges that the treatment decisionshisf
CCJC medical providersiere driven bycost concerns and the needréstrain Cumberland
Countys spending onnmates’ medicatreatments(Doc. No. 1 at 1417.) Thesedecisions were
alleged to be based 6new policies put into place by Sheriff Casey Cox & Captain Tim Claflin

that were supposed to ensure that C.C.J.C. & Q.C.H.C. could and would save Cumberland County

14



a vast amount of moné€y(ld. at 17.)Plaintiff specifically alleges that “Jane Doe jail doctor, Jane
Doe jail nurse #1, nurse Gabby Starnes, and nurse Jeff Shelton[,] on separate amdethe s
occasions,” told him that his left wrist appeared to be injaretiperhaps fracturedut because
the emergency room had not ordered aay nothing could be done other thasating the pain
and swelling with ibuprofen and ice packs while waiting for it to heal on its ddirat(14.)He
furtherallegeshis providers refused to treat his visual symptoms and other complaints associated
with his head and neck, statitigat “if an inmate wasn’t sentenced, and/or the issue wasn't life
threatening . . ., the inmate had to either wait to be released, wait to be sewontcoptsve their
family pay up front for any dental/medical treatment if the inmate couldn’t pay hselh&(ld.
at 16-17.)

These allegations are sufficient at this stage of the proceedings tbishstabolorable
claim of deliberate indifference to serious medical needs based on policieseeddsigave money
for Cumberland County and QCHA prison doctor’s failure to follow an outside specialist’s

recomnendation does natecessarily establish inadequate caréRhinehart 894 F.3d at 742

(emphasis addedyut “[f] ailure by a jail medical staff to adhere to a prescribed course of treatment
may satisfy the subjective comporienf deliberate indifferenceRichmond 885 F.3dat 939.
Moreover, “the Supreme Court [has] specifically indicated timatinterruption of a prescribed

plan of treatment could constitute a constitutional violatidBoretti v. Wiscombh930 F.2d 1150,

1154 (6th Cir. 1991)citing Estelle v. Gamble429 U.S. 97, 105 (1976)While further

development of the facts may reveal that Defendants provided treatment thraba@sablif
unsatisfactory to Plaintiffin light of the orders and recommendations of Plaintiff's outside
physicians, theallegations are sufficient at this point to colorably claim that these Deafénd

“consciously expos[ed] [him] to an excessive risk of serious haby”ignoring these

15



recommadations for further diagnostic scans and treatment with prescription mexghtsed
on financial considerations. Richmond, 885 F.3d at 940.

Accordingly, Plaintiff's claim of deliberate indifference to serious madieeeds will
proceed againsEumberind County, QCHC, andane Doe jail doctot This claim will also
proceed againstane Doe jail nurse #1, nurse Gabby Staraednurse Jeff Shelterthe three
nurses who are alleged to have denied Plaintiff proper pain medicaticar@nidr his wristand
alsoto have refused Plaintiffental treatmer(Doc. No. 1 at 18as well agreatment for symptoms
of an STD, which they did natlow him topresent tdhe jail doctor(ld. at 16, 27).

While Plaintiff also claims deliberaiadifference on the part of guar@aflin, Hassleyr
J.R. Hamby, and Christmake does not allege that these Defendants obstructed his access to
treatment, but only that they told him to take his complaints to the medical departnezatofid)
the delibeate indifference claim will not proceed against these guards, nor agaiesDde jail
nurse #2, who isnerely alleged to have heard Plaintiff's complaints of symptoms related to his
injuriesbut deferred to the jail doctor’s decision on Plaintiff’s lfert treatment.ld. at 14, 16.)

c. First Amendment Claims

In addition to his claims for deliberate indifference to his safety and medieds, Plaintiff
claims a First Amendment violation. (Doc. No. 1 at 9.) In support of this cRimmtiff alleges
that although he was initially denieghone,library, church and commissaryprivileges for
disciplinary reason@oc. No. 1 at 1921), tie denial of privileges continuechenhe was moved

to a men’s housing pod where the guards were allowed to run thi¢heoaay they saw fit (Id.

2 Although designation of “John Doe” or “Jane Doe” defendants is not favored, itnsspiale
when the defendants’ identities are not known at the time the comlditatdi, but may be determined
through discoverySeeBerndt v. Tennessee, 796 F.2d 8892-84 (6th Cir. 1986). The Court deems it
reasonably likely that the identities 6dane Doe jail doctor” and “Jane Doe jail nurse #1” will be
determined during discovery.
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at 25.) While housed in this pod, Plaintifas not provided with cleaning supplies; wasailowed
recreation timer time to call his family after 9:00 a.mwas deprived afegularshower timeand,
was denied the ability to use thigrary or attendchurch serviceqld. at 22.)He was also denied
all requests for a Bible, as well agkempts by family members and a visiting minister to deliver a
Bible to him. (d. at 22-23.) Plaintiffwas denied these privileges, and also experienced issues with
his personal and legal mail being opened outside his presence or not delivered tavieein be
mid-October and November 22, 2018l.(at 22-26.) Plaintiff was told that his privileges were
restrictedbecause he wadassified as “medical” inmatg(id. at 20, 21), and that his mail issues
resulted from the mistakes of newly hired guards who had not been properlg.tt@inat 25.)
Plaintiff alleges that he “continued to put in on the kiosk all these things even though [he]
was told by the correctional staff that it wouldn’t do [him] any good, and even thbapwas
told numerous timeshat there was not a grievance procedure at the C.C.J.C.” and “was always
denied when [he] would ask for grievance formgl?)(He further explaingis attempts to grieve
his loss of privileges and the response to those attempts as follows:
| was told by the correctional staff of C.C.J.C. that if | wanted to grienething
that| would have to write Nashville, Tn. . . . | was also told on one occasion by
Captain Tim Claflin & Lt. Mike Hassler, that they allowed the guards in men’s
housing, who ran the men’s housing control tower, run . . . men’s housing the way
they seen fit! | was complaining about the complete loss of my privileges, and the
loss of my recreational time. | wrote several & multiple times to Lt. Hasslér
Captain Claflin abut the . . . loss of all my privileges, but Lt. Hassler's & Captain
Claflin’s response was that they allowed the guards in men’s housing [to] & me
housing the way they saw fit and that none of my rights were or had ever bee
violated at C.C.J.C. ..When | would complain about the loss of my privileges
and/or all the cruel treatment | was and had been receiving be8ak®h8 and
11-22418, | was told on numerous occasions, by multiple guards including but not
limited to: Charlie Dixon, Aaron Hambwlike Hamby, Justin Hurley, and Chris

West that | was not a priority and that the rest of the inmate population came first
when it came to rec time, library, church call, and any other privileges.

(1d.)
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Although he was told that his loss of privilegeasmue to his status as a “medical” inmate
Plaintiff claims that these deprivations were the consequence of his complaints during plsone cal
with family members about his mistreatment at the C@a@ his expression to them of his interest
in consultingan attorney(ld. at 21-22.) Plaintiff also alleges that he “started to reach out . . . to
attorneys’, from whom he received return correspondence that was opened outside of his presence.
(Id. at 24.)After he complained of the opening of his legal ntalwas told that it was an accident
that would not be repeated, but the problem “continued to get worse and wotdg[Altbough
the issue continued to be explained as the result of “new guards being hired amyertgpr
trained,” Plaintiff responded to the guattst the opening of his mail “had never been an issue
before [he] started to contact attorneys[ll. X

The Court construes thealegationsas supportinga claim of retaliation under ¢hFirst
Amendmentlin order to stateuch aclaim, Plaintiffmuchallege“that (1) he engaged in protected
conduct, (2) the defendant took an adverse action that is capable of deterring afgerdarary
firmness from continuing to engage in that conduct,’” andti@) adverse action was motivated at
least in part by the [Boners] protected conduct. Hill v. Lappin, 630 F.3d 468, 472 (6th Cir.

2010) (quoting Thaddeus-v. Blatter, 175 F.3d 378, 394, 398 (6th C1999) (en bang)In Hill,

the Sixth Circuit reversed the district court’s dismissal of a First Amendmenttietati&aim on
initial screening, emphasizing that the essential elements of such a claim arertyadiéficult to
establish “especially in light of the ‘indulgent treatment’ that ‘[c]ourts are instructegive . . .
to the ‘inartfully pleaded’ allegations of pro se prison litigantd.”at 471 (quotingPasley v.
Conerly 345 F. App’x 981, 986 (6th Cir. 2009TheHill court noted that where the facts alleged

in the prisoner’'s complaint are sufficient to support these elements, thestlauld go forward
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even though the inmate “fails to explicitly state that he is making a First Amendetedrdtion
claim,” and fails ® “make an effective argument for that claim in his . . . compldalitht.”

Here,the complaint contains allegations that are sufficient to state a nonfrivolous €laim o
First Amendment retaliatiorgven thoughPlaintiff does not explicitly claimas much.While
Plaintiff's verbal complaints about his treatment at the C@d@ot constitute protected conduct
whenthey were directed to his family members rather than jail authohis®peatedomplaints
to Hassler and Claflirhisattempts to file grievanceand his attempts to consult attorneys would
be protected speech under the First Amendn&egHorn v. Hunt No. 2:15cv-220, 2015 WL
5873290, at *56 (S.D. Ohio Oct. 8, 2015) (“[C]ourts have recognized that an inmate’s exercis
of First Amendment rights is not limited solely to filing grievances or accessingotins”;
“[o]nce a prisoner makes clear his intention to resort to official channe¢ekoasremedy for ill
treatment by a prison employee, retaliation against the petitioner” implicateAFiendment
protections.) (citing cases).

As for the element of adverse action, the action taken against the inmate (or thefthreat
such action) must merely be capable of deterring a person of ordinary Srinmr@sengaging in
protected activity; “[a]ctual deterrence need not be shomitl.” 630 F.3d at 472 (quotirgarbin
Bey v. Rutter, 420 F.3d 571, 579 (6th Cir. 2005%))e ongoingdeprivation of privilege®laintiff
alleges, including most prominently the denial of right to practice his religion, would satisfy

the requirement of adverse action capable of deterring continued com@agifthaddeus-X175

F.3d at 398 (adverse action “threshold is intended to weed out only inconsequential actions, and is
not a means whelg solely egregious retaliatory acts are allowed to proceed”).
Finally, Plaintiff's allegations are sufficiemtt this stage of the proceedirtgssupport the

inference that Defendants Claflin, Hassler, Dixon, Aaron Hamby, Mike Mahirley, and West
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allowedthese restrictionand the opening of Plaintiff's maafter his transfer to the men’s housing
podat least in patbecause of his complag)tattempts to file grievancesndcorrespondence with
attorneys. In particular, this inference is supported by Plaintiff's atilerg that the opening of his
mail “had never been an issue before [he] started to contact attorneys,” arelitzet éxplidly
told that he would be treated differently from every other CCJC ini@agtlill, 630 F.3d at 45—

76 (retaliatory motive can be supported by circumstantial evidence incltithegdisparate
treatment of similarly situated individuals or the temporal proximity between theneriso
protected conduct and the official’s adverse actideigintiff therefore states a colorable claim of
First Amendment retaliation.

In addition, Plaintiff's allegation that he was denib@ opportunity to attend church
services and all efforts to obtain a Bilbde Bible-study materialdetween mieOctober and
November 22, 2018, supports a First Amendment claim independent of aratotahotive for
the deniad. “Inmates clearly retain protections afforded by the First Amendment, ingluts
directive that no law shall prohibit the free exercise of religion,” althoughridpht is limited by

“the fact of incarceration” and “valigenological objectives.O’Lone v. Estate of Shabazz, 482

U.S. 342, 348 (1987)In any free exercise claim, the first question is whether the belief orgaracti
asserted is religious in the [plaintiff's] own scheme of things and is sigdezld.”Maye v. Kleg,

915 F.3d 1076, 1083 (6th Cir. 201@)tation and internal quotation marks omitted). Here, given
Plaintiff's multiple attempts to secure biblical textss reasonable tmfer that his desire for those
texts and to attend servicess based on his sincerely held religious beliefs. Thereftre, t
allegation of a total deprivation of religious services and matenalisaperiod of multiple weeks
based on Plaintiff's classification as a “medical” inmate is sufficient to allowitssAmendment

free-exercise clainfDoc. No. 1 at 9)o proceechagainst Defendants Claflin, Hassler, Dixon, Aaron
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Hamby, Mike Hamby, Hurley, and Westee Maye, 915 F.3d at 1088distinguishing cases
involving “isolated incideritwhere inmate missed one weekly religious service from cases where
inmate forced to miss multiple religious services or important feast days; findirigttireto
support a freexercise claim).
4. Motion to Appoint Counsel
Plaintiff has filed a motion to appoint counsel to represent him in this matter. (008.)N
An indigent plaintiff in a civil action, unlike a criminal defendant, has no consiitaltiright to

the appointment of counsel. Lanier v. Bryant, 332 F.3d 999, 1006 (6th Cir. 2003); Lavado v.

Keohane 992 F.2d 601, 605 (6th Cir. 1993). Rather, the appointment of counsel is a “privilege
justified only by exceptional circumstancelsdvadqg 992 F.2d at 606 (citations omitted). Whether
to appoint counsel for an indigt plaintiff in a civil action is a matter within the discretion of the
district court.Id. at 604. In making the determination of whether the circumstances warrant the
appointment of counsel, courts are to consider the type of case presented andidsecdliie
plaintiff to represent himselid. at 606 (citations omitted). Evaluation of these factors in turn
“generally involves a determination of the complexity of the factual and legakigsvolved.’ld.
(internal quotation marks and citation omitted).

In this case, Plaintiff raises serious claiof deliberate indifference, in support of which
he will have to obtain and present medical testimony. He was transferreth&#@@JCto a state
prison in East Tennessp&or to filing suit He will therefore neetb gather evidence in support
of his claims from a jail where he no longer resides and at least one outsidal i@edity, while
also attempting to discover the identity of tw@ane Doe”Defendants. It thus appears that

development of the relevant facts will require investigation and discovery beyoimtifffia
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capability, particularly as he is allegedly continuing to deal with thetsfigf his injuries(See

Doc. No. 8 at 1.) These circumstances warrant the appointment of counsel in this case.
Plaintiff's motion for appointment of counsegill thereforebe granted.

I11. Conclusion

In light of the foregoingPlaintiff's application to proceed IFP will be granteahd the
filing fee will be assessed by sepafatder. The following rulings will be made as a result of the
screening of the complaint:

(1) Plaintiff's claims against the individual Defendants in their official capacilybe
dismissed as redundant of the claims against their employers, Cumberlang &awuQCHC;

(2) Plaintiff's requestdor injunctive relief will be dismissedand his claim for damages
against Abston will be dismissed

(3) Paintiff's Fourteenth Amendment claim for failure to protect will be allowed to
proceed against Defendants Cumberland County, Sheriff Cox, Capt. Claflin ssteH&gt. J.R.
Hamby, Sgt. Christmas, and Officers Dixon, Aaron Hamby, Mike Hamby, ywatel West;

(4) Plaintiff’'s Fourteenth Amendment claim fdeliberatandifference to serious medical
needs will be allowed to proceed agaiDsfendantCumberland County, QCHC, Jane Doe jail
doctor, Jane Doe jail nurse #1, nurse Gabby Starnes, and nurse Jeff, Dluehat be dismissed
as againsbefendants Claflin, Hassler, J.R. Hamby, Christmas, and Jane Doe jail nuasel #2;

(5) Plaintiff's clains under the First Amendment will be allowed to proceed against
Defendant<laflin, Hassler, Dixon, Aaron Hamby, Mike Hamby, Hurley, and West.

Finally, Plaintiff’'s Motion fa Preliminary Injunction will be denied, arids Motion to

Appoint CounseWwill be granted
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An appropriate @ler will enter.

Wod D, (2E

WAVERLY B/CRENSHAW, JR{/
CHIEF UNITED STATES DISTRICT JUDGE
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