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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
COOKEVILLE DIVISION

AURELIO GARCIA SANCHEZ
#524276,

Petitioner,
NO. 2:19-cv-00061
V.

WARDEN SHAWN PHILLIPS,

N N N N N N N N N N

Respondent

MEMORANDUM OPINION

Thepro se Petitioner is a state inmate challenging an effedR&year sentence fdive
counts of rape of a child. (Doc. Nbat 1) He seeks a writ of habeas corpus pursuant to 28 U.S.C.
§ 2254. (Doc. No. 1.) The Court widkenyhis petition for the reasons set forth below.

I BACKGROUND AND PROCEDURAL HISTORY

On June 13, 2013aMaconCounty jury convicted Petitioner dfve counts of rape of a
child. (Doc. No. B-1 at78-82) The trial court sentenced PetitioneR&years in prison foeach
count (Id.) It ordered th&5-year sentences to run consecutively to each dtnean effective
total sentence df25years. [d.)

The Tennessee Court of Criminal Appeals affirmed Petitioner’s convictioneatahses
on direct appeal (Doc. No. 16-11), and the Tennessee Supreme Court denied discreti@vary revi
on April 7, 2016. (Doc. No. 185.) Petitioner filed a pro se state poshviction petition on
August 10, 2016. (Doc. No. 18 at 1:33.) The trial court held a hearing on the petition on
September 1, 2017, and denied relief in a written order entered October 13, 2017. (Doe. No. 16
16 at 3-10.) The Tennessee Court of Criminal Appeals affirmed the denial ofcpastction

relief (Doc. No. 1621), and the Tennessee Supreme Court again denied discretionary review on
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July 17, 2019. (Doc. No. 16-23.)
Petitioner placed the instant petition in the prison mail system bafore July 30, 2019
(Doc. No. 1 at 13-14), and Respondent acknowledges that it is timely. (Doc. No. 17 at 2.)

. STATEMENT OF FACTS

The Court relies on the summary of evidence at trial produced by the Tem@mst of
Criminal Appeals. $eeDoc. No. 1611 at 69.) According to that summary, the victim, B.S.,
testified at trial that she was at that timedhtta-half years old and in the ninth grade. She said
that her brother was born in December 2010 and was 3 years old. B.S. tedifiaftathher
brother was born, she lived with her mother, brother, and Petitioner. Her mother wetd bac
work in early 2011, and Petitioner stayed home with B.S. while her mother was at work.

B.S. testified that while her mother was at work, Petititioerched her thighs and ‘messed
with’ her, causing her to feel uncomfortable.” (Doc. No-116at 6.) The Tennessee Court of
Criminal Appeals summarized the specific behavior about which B.S. testified:

She testified that the Defendant took her clothes off and touched her vagina with
his fingers and his tongue. He also touched her breasts with his tongue. She stated
that this happened “a lot,” estimating over twenty times.

B.S. testified that, on one occasion, in the living room of their residence, the
Defendant touched her legs, took off her clothes, put his tongue on her vagina and
“spread my vagina apart” with his fingers. B.S. testified that this happever

thirty” times in the living room. She testified that, on one occasion in her mother’'s
room, the Defendant took her clothes off and put his tongue on her vagina. The
Defendant kept his clothes on. On another occasion in her mother’'s room, the
Defendant took off his clothes except for his boxer shorts. Again, the Defendant
took off B.S.’s clothes and put his tongue on her vagina. He also used his fingers to
spread apart her vagina. B.S. recounted that these events happened in her bedroom
“about twice” and in the living room and her mother's room “a lot.” She estimated
that it happened over thirty tes in the living room and over thirty times in the
bedroom. B.S. testified that on one occasion in the living room, the Defendant
kissed her, took her clothes off and put his tongue on her vagina.



(Id.) B.S. testified that Petitioner never had difficulty understanding her, althbegépske only
English.

On crossexamination, B.S. acknowledged that Petitioner asked her to do chores and
encouraged her to do her homework and that she had arguments with him when she did not clean
the house beforge came home. She also testified that she told a friend about Petitionenimg
her in August 2011; “[s]he said she wanted to tell someone because it did naghiet her.”
(d.at 7.)

The victim’s mother testified that she was married to iBegt and had a son with him,
that Petitioner was 35 and had lived with her for four or five years. She accompaitieddret
when he was interviewed by Sheriff's deputies and did not return home after thesimtbuti
spoke to Petitioner by telephonedays later. “During their phone conversation, [Petitioner]
admitted that he ‘touched’ and ‘licked’ B.S. but denied having had sex with BI$.The mother
testified that while she was later packing Petitioner’s belongings, shedqaidof his undrwear
and B.S.’s underwear tied together in a pocket of his coat in a laundry blsket. (

The victim’s mother acknowledged on crassmination that she did not know how the
underwear got into the laundry basket and was assuming that Petitioner wasdinvglaeing it
there. She was still married to Petitioner and had known him for at leastefansr before they
were married. She said that B.S. and Petitioner got along “all right” and thiatrleeencouraged
B.S. to do her homework and choreShe said B.S. and Petitioner sometimes disagreed but that
she had never seen Petitioner behave inappropriately withl&.)S. (

Macon County Sheriff's Office Chief Terry Tuck testified that he was involwedn
interview of Petitioner that lasted appnordtely 45 minutes. The interview was in English, and

Tuck never considered getting an interpreter because Petitioner appeared ttamehdand



respond appropriately. In a statement written by Tuck and signed bypmatifPetitioner reported
having been molested as a child himself and admitted having sexual contact with B.Seadluck r
the statement at trial:

About two months ago | was at home with my kids. My wife left for work about
9:45 p.m.... A lot of times | would already be asleep and | would wake up during
the night and [B.S.], my step daughter, would be up watching television. [B.S.] was
supposed to be in bed, and when | would get up, | would catch her watching
television. | told her she was supposed to be in bed, and she would come up close
to me trying to sweet talk me into letting her stay up. There were about five
occasions that this happened, and | let myself get carried away with [BvSuld

stroke her hair. And on these five occasions | pulled her pajama bottoms down and
would lick hervaginal area. I'm sorry that this happened and | let myself go too far
with [B.S.]. Ever since this started, this has been bothering me and I'm glad it's
over and I'm sorry that this happened.

(Doc. No. 16-11 at 8.)

Tuck agreed on crogssxamination that the written statement was not Petitioner’'s exact
words and that the interview was not recorded despite the availability of techrmlbggd. He
also agreed that Petitioner had initially denied any sexual contact withaBdShat Tuck had
repeatedlydld Petitioner he was not telling the truth, but he denied that anyone yellédatioed
Petitioner during the interviewid.)

Gallatin Police Department Sergeant Pete Ritchie testified that he was presemtitir
interview when Petitioner was advised of his Miranda rights and signed a waiver Ritchie
testified he was present when Petitioner admitted having had sexual edtid®tS. He said the
interview was “professional and respectful” and that Petitioner was “tréatgd’ (Id. at 8-9.)

Petitioner testified that he was born in Mexico and lived there until he was 16 when h
moved to the United States with “very little” understanding of English. He haddarkobacco
farming in Kentucky for three months before moving to Tennesdde.was working as a

bricklayer at the time he married his third wife, the victim’s mother. Petitioner tdstifa he



had a good relationship with B.S. at first, but they later fought and argueeéritgg@and things

got worse between them after htsmisvas born. He testified that he and the victim argued about
her joining the cheerleading squad and wanting a boyfriend shortly before the eictisea him.

He denied the accusations and said they were “made out of ‘hédedt 0.)

Petitioner tstified that he had trouble understanding the questions of the investigators who
interviewed him, that they never read him his Miranda rights, and that he did naingibmg
during the interview, including the waiver form. He said that one of thetigags's got angry
and lunged at him, and that he felt threatened and cried during the interview. Hedtdsatifihe
told investigators that he had been abused by his cousin five times, but they misedenwet
statement to be that he had abused B:8 times.(Id.)

Petitioner testified on crossxamination that he did not learn of the victim’s allegations
until the day after his interview. He said that his wife, the victim, and law ememt had
fabricated statements against h{id. at 9.)

1. ISSUESPRESENTED FOR REVIEW

Petitioner assertsvo claims for relief:
1. There is insufficient evidence to support his convictions for rape of a child. (Doc. No. 1 at

5-6; Doc. No. 2 at 6-8.)

2. Trial counsel was ineffectiveof (a) failing to present mitigating evidence during
sentencing, and (b) failing to seek a bill of particulars and to seek an electiorrsfesff

at the close of the prosecution’s case. (Doc. No. 1 at 7-8; Doc. No. 2 at 9-21.)

IV. STANDARD OF REVIEW

The statutory authority of federal courts to issue habeas corpus relprémms in state

custody is provided by 28 U.S.C. § 2254, as amended by the Antiterrorism and Effective Death



Penalty Act of 1996 (AEDPA). A federal court may grant habeas relief aieamisoner “only
on the ground that he is in custody in violation of the Constitution or laws or treaties\dhited
States.” 28 U.S.C. 8§ 2254(a). Upon finding a constitutional error on habeas corpus eevie
federal court may only grant refiif it finds that the error “had substantial and injurious effect or

influence in determining the jury’s verdict.” Brecht v. Abrahamson, 507 U.S. 619, 637 (1993);

Peterson v. Warrer811 F. App’x 798, 803—-04 (6th Cir. 2009).

AEDPA was enacted “to reduce delays in the execution of state and federal criminal
sentences, particularly in capital cases . . . and ‘to further the principles iby,ciomality, and

federalism.” Woodford v. Garceau, 538 U.S. 202, 206 (2003) (qudfifigiams v. Taylor 529

U.S. 362, 436 (2000)). AEDPA's requirements “create an independent, high standard to be met
before a federal court may issue a writ of habeas corpus to set asidmstatelings.”Uttecht

v. Brown, 551 U.S. 1, 10 (2007) (citations omitted). As the Supreme Court has explained,
AEDPA'’s requirements reflect “the view that habeas corpus is a ‘guard againsmext
malfunctions in the state criminal justice systems,’ not a substitute for ordimarycerrection

through appeal.” Harrington v. Richter, 562 U.S. 86,-032(2011) (quoting Jackson v. Virginia

443 U.S. 307, 332 n.5 (1979)). Where state courts have ruled on a claim, AEDPA imposes “a
substantially higher threshold” for obtaining relief than a de novo review of whitthestate

court’s determinatin was incorrectSchriro v. Landrigan, 550 U.S. 465, 473 (2007) (citing

Williams, 529 U.S. at 410).

Specifically, a federal court may not grant habeas relief on a claim rejected wretits
in state court unless the state decision was “contrary fayolved an unreasonable application
of, clearly established Federal law, as determined by the Supreme Coeriifitd States,” or

“was based on an unreasonable determination of the facts in light of the evidence ghiesbete



State court proceedyr 28 U.S.C. § 2254(d)(1) and (d)(2). A state court’s legal decision is
“contrary to” clearly established federal law under § 2254(d)(1) “if taeescourt arrives at a
conclusion opposite to that reached by [the Supreme] Court on a question of faeostate
court decides a case differently than [the Supreme] Court has on a set of materiall
indistinguishable facts.Williams, 529 U.S. at 41213. An “unreasonable application” occurs
when “the state court identifies the correct legal principle fiih Supreme] Court’s decisions
but unreasonably applies that principle to the facts of the prisoner’s che¢.413. A state court
decision is not unreasonable under this standard simply because the federal cauerfioisous
or incorrect.ld. at 411. Rather, the federal court must determine that the state court’s decision
applies federal law in an objectively unreasonable maitheat 410-12.

Similarly, a district court on habeas review may not find a state court fdetigamination
to be unreasonable under § 2254(d)(2) simply because it disagrees with the determétla¢ion; r
the determination must be “objectively unreasonable’ in light of the evidersemned in the

state court proceedings.Young v. Hofbauer, 52 F. App’x 23236 (6th Cir. 2002). “A state

court decision involves ‘an unreasonable determination of the facts in light of the evidence
presented in the State court proceeding’ only if it is shown that the states qumegumptively
correct factual findings are retved by ‘clear and convincing evidence’ and do not have support

in the record.” Matthews v. Ishee, 486 F.3d 883, 889 (6th Cir. 2007) (quoting 8 2254(d)(2) and

(e)(1)); but seeMcMullan v. Booker, 761 F.3d 662, 670 & n.3 (6th Cir. 2014) (observing that the

Supreme Court has not clarified the relationship between (d)(2) and (e)(1) dimg) Matthews
to not take a clear position on a circuit split about whether clear and convincingigbuitience
is required for a petitioner to survive (d)(2)). Moreover, under 8§ 2254(d)(2), “it esnooigh for

the petitioner to show some unreasonable determination of fact; rather, tlom@etitust show



that the resulting state court decision was ‘based on’ that unreasonabeirtiion.” Rice v.
White, 660 F.3d 242, 250 (6th Cir. 2011).

Thus the standard set forth in 28 U.S.C. § 2254(d) for granting relief on a claimdejecte
on the merits by a state court “is a ‘difficult to meet’ and ‘highly detekstandard for evaluating
statecourt rulings, which demandhkdt statecourt decisions be given the benefit of the doubt.™

Cullen v. Pinholster, 563 U.S. 170, 181 (2011) (quotieyrington 562 U.S. at 102, and

Woodford v. Visciotti, 537 U.S. 19, 24 (2002) (per curiam)). Petitioner carries the burden of proof.

Pinholster, 563 U.S. at 181.
V. ANALYSISAND DISCUSSION
A. CLAIM 1 —SUFFICIENCY OF THE EVIDENCE
Petitioner asserts that the evidence at trial does not establish the essentidasetquerd
to support a conviction for rape of a child because there wagitdence of penetration. (Doc. No.
1 at 5-6.) He exhausted this claim on direct appeal, and the Tennessee Court of Criminas Appeal
rejected it on the merits:

Next, the Defendant contends that the evidence presented at trial is insufficient t
sustain his five convictions for rape of a child because the State failed to prove the
element of penetration. . .He further contends that “the verdict of the jury is
inconsistent with the law and evidence” and is “contrary to the weight of the
evidence,” and that, “as a matter of law, there was reasonable doubt” as tdt.his gui
The State responds that the evidence was that the Defendant licked th&svictim
vagina was sufficient to prove the penetration element. Finally, the State
responds that the jury weighed the evidence and found it to be sufficient to support
guilty convictions for five counts of rape of a child. The State contends that the
evidence presented at trial was sufficient for a rational jurooniclade beyond a
reasonable doubt that the Defendant committed the five acts of rape of a child. We
agree with the State.

When an accused challenges the sufficiency of the evidence, thissGtandard

of review is whether, after considering the evideincthe light most favorable to

the State, “any rational trier of fact could have found the essential elements of the
crime beyond a reasonable doubt.” Jackson v. Virginia, 443 U.S. 307, 319 (1979);
seeTenn. R. App. P. 13(e), State v. Goodwin, 143 S.W.3d 771, 775 (Tenn. 2004)
(citing State v. Reid91 S.W.3d 247, 276 (Tenn. 2002)). This rule applies to

8



findings of guilt based upon direct evidence, circumstantial evidence, or a
combination of both direct and circumstantial evider8tate v. Pendergras$3
S.W.3d 389, 3933 (Tenn. Crim. App. 1999). In the absence of direct evidence, a
criminal offense may be established exclusively by circumstantial evidence.
Duchac v. State505 S.W.2d 237, 241 (Tenn. 1973). The jury decides the weight
to be given to cinemstantial evidence, and “[t]he inferences to be drawn from such
evidence, and the extent to which the circumstances are consistent with guilt an
inconsistent with innocence, are questions primarily for the j@&tate v. Rice184
S.W.3d 646, 662 (Tenr2006) (citations omitted). “The standard of review [for
sufficiency of the evidence] is the same whether the conviction is based ugain dir
or circumstantial evidence.” State v. Dorant@&31 S.W.3d 370, 379 (Tenn. 2011)
(quoting_State v. Hanson, 279 S.W.3d 265, 275 (Tenn. 2009)).

In determining the sufficiency of the evidence, this Court should netrgh or
reevaluate the evidence. State v. Matthe&0% S.W.2d 776, 779 (Tenn. Crim. App.
1990). Nor may this Court substitute its inferences for thaserdby the trier of

fact from the evidencétate v. Buggs, 995 S.W.2d 102, 105 (Tenn. 1998kas

v. State, 286 S.W.2d 856, 859 (Tenn. 1956). “Questions concerning the credibility
of the witnesses, the weight and value of the evidence, as well ast@dll iasues
raised by the evidence are resolved by the trier of fact.” State v.,BIa8&.W.2d

651, 659 (Tenn. 1997)kiakas 286 S.W.2d at 859. “A guilty verdict by the jury,
approved by the trial judge, accredits the testimony of the witnesse® fBiate

and resolves all conflicts in favor of the theory of the State.” State v. Cabbage, 571
S.W.2d 832, 835 (Tenn. 197&tate v. Graced93 S.W.2d 474, 479 (Tenn. 1973).
The Tennessee Supreme Court stétedationale for this rule:

This wellsettledrule rests on a sound foundation. The trial judge
and the jury see the witnesses face to face, hear their testimony and
observe their demeanor on the stand. Thus the trial judge and jury
are the primary instrumentality of justice to determine the weight
and credibility to be given to the testimony of witnesses. In the trial
forum alone is there human atmosphere and the totality of the
evidence cannot be reproduced with a written record in this Court.

Bolin v. State, 405 S.W.2d 768, 771 (Tenn. 1996) (citing Carroll v. State, 370
S.w.2d 523 (Tenn. 1963)). This Court must afford the State of Tennessee the
strongest legitimate view of the evidence contained in the record, as well as all
reasonable inferences which mag trawn from the evidenc&oodwin 143
S.W.3d at 775 (citinétate v. Smith24 S.W.3d 274, 279 (Tenn. 2000)). Because

a verdict of guilt against a defendant removes the presumption of innocence and
raises a presumption of guilt, the convicted criminal defendant bears the burden of
showing that the evidence was legally insufficient to sustain a guiltycvegtate

v. Carruthers, 35 S.W.3d 516, 557-58 (Tenn. 2000).

A conviction for rape of a child requires “the unlawful sexual penetration of a
victim by the defendant or the defendant by a victim, if the victim is more than (3)
years of age but less than thirteen (13) years of age.” T8G%.13522 (a) (2014).
Tennessee Code Annotated sectiori3%01(6) and (7) defines sexual penetration
as “sexual irgrcourse, cunnilingus, fellatio, anal intercourse, or any other intrusion,

9



however slight, of any part of a perssiibody or of any object into the genital or
anal openings of the victis, the defendarg, or any other perstsbody . . . .”
andsexual contact as “the intentional touching of the vidirthe defendatd, or

any other persos intimate parts . . . .” There is sexual penetration, in a legal sense,
if there is the “slightest penetration” of a femaleexual orgarState v. Bowles

52 S.W.3d 69, 74 (Tenn. 2001). This includes the “outer folds” of the vddina.

The evidence presented and viewed in the light most favorable to the Statatwas th
B.S. was home alone with the Defendant and he took her clothes off in the living
room of their residence and touched Bs3egs, took off her clothes, put his tongue

on her vagina and “spread [her] vagina apart” with his fingers. He also touched her
breasts with his tongue. B.S. testified that this happened at least thirtyrtithes

living room. She also testified that these same acts, including the Defendangt lickin
her vagina, occurred in her motreeroom on multiple occasions. B.S. testified that

on another occasion, the Defendant took off all his clothes except his boxers and
tookoff B.S!s clothes. The Defendant put his tongue on’BMagina and used his
fingers to spread apart her vagina. The Defendant admitted in a telephone
conversation with Ms. Knight, B.S. mother, that he had licked her vagina and
touched her vagina. THgefendant admitted to law enforcement that these sexual
acts occurred five times. This evidence is sufficient for a jury to concludeéhthat t
Defendant sexually penetrated B.S., as legally defined, by penetratingdiea

with his tongue, and thus wasiljy of the offense of rape of a child. Because we
have held that the evidence presented was sufficient from which a jury could
conclude that the Defendant was guilty of five counts of rape of a child, we hold
that the jurys verdict is not contrary to¢law and evidence presentedret. The
Defendant is not entitled to relief on these issues.

(Doc. No. 16-11 at 12-16.)

Petitioner acknowledges thaacksonprovidesthe applicable federal standard for this
claim but argues that the state court’s deteation isunreasonable. (Doc. No. 1 at 6; Doc. No. 2
at 7-8.) Respondentiterates the state court’s bases for its determination and concludes that it is
not objectively unreasonable. (Doc. No. 17 at 18-20.)

Analysis of an exhaustednsufficientevidenceclaim in the habeas conteid doubly
deferential “First, deference should be given to the toé&fact’'s verdict, as contemplated by
Jackson; second, deference should be given to the [state court’s] consideration igfrtbeflct’s

verdict, as dictated by AEDPA.” Tucker v. Palnet1 F.3d 652, 656 (6th Cir. 2008). This review

imposes a “standard . . . so demanding that ‘[a] defendant who challenges the suf@itigrec

10



evidence to sustain his conviction faces a nearly insurmountable hurdle.” Daviler, 6&8

F.3d 525, 534 (6th Cir. 2011) (en banc) (quoting United States v. Oros, 578 F.3d 703, 710 (7th

Cir. 2009)). Jurors have “broad discretion in deciding what inferences to draw from theceyide
and when there are “aumber of plausible ways to interpret the record,” the state court’s
interpretation must not be disturbed by a habeas court as long as it is among thakke plaus

interpretationsColeman v. Johnson, 566 U.S. 650, 655 (2012) (per curiam); Renico \Voh@tt

U.S. 766, 778 (2010). The Supreme Court has explained how constrained a federal habeas court’s

review in these circumstances is:

The opinion of the Court in Jackson v. Virginia, 443 U.S. 307 (1979), makes clear
that it is the responsibility of the jy#not the cour—to decide what conclusions
should be drawn from evidence admitted at trial. A reviewing court may det asi

the jury’s verdict on the ground of insufficient evidence only if no rational trier of
fact could have agreed with the jury. Whatigre, a federal court may not overturn

a state court decision rejecting a sufficiency of the evidence challenge simply
because the federal court disagrees with the state court. The federal court instead
may do so only if the state court decision was “cioyely unreasonable Renico

v. Lett, 559 U.S. 766, 773 (2010) (internal quotation marks omitted).

Because rational people can sometimes disagree, the inevitable consequence of this
settled law is that judges will sometimes encounter convictions thabétieye to
be mistaken, but that they must nonetheless uphold.

Cavazos v. Smith, 565 U.S. 1, 2 (2011) (per curiam). A federal court must not find a stéde court

ruling unreasonable unless it is “so lacking in justification that there wasawell understood
and comprehended in existing law beyond any possibility for fairminded disagmeé

Harrington v. Richter, 562 U.S. at 103.

Accordingly, a federal court reviewing the sufficiency of the evidence on habeas review

may not reweigh evidenceMarshall v. Lonberger, 459 U.S. 422, 434, (1983). A reviewing court

“faced with a record of historical facts that supports conflicting inferencss pnesume-even if
it does not affirmatively appear on the recortiat the trier of fact resolved any such ttiots in

favor of the prosecution, and must defer to that resolutMmight v. West 505 U.S. 277, 296
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97 (1992).

In this casgwhen the evidence is viewed in the light most favorable to the géatetration
of the victim’s vagina by Petitioner's igue was among the “plausible ways” the jury could
interpret her testimony, and the state court’s conclusion to that effect wasahedity wrong that
it is beyond “fairminded disagreement.” Petitioner disagrees with thalusomt, but he does not
cite any federal law establishing that it is unreasonable.

Moreover, Petitioner’'s argument that the victim’s trial testimony was limited to his glacin
his tongue “on” her vagina, “not placing anything in(séeDoc. No. 2 at 7)is simply not material
to whether the elements of rape of a child were met under Tennesseksl#ve Tennessee Court
of Criminal Appeals explaineid Petitioner’s casestate law defines sexual penetrationsextial
intercourse, cunnilingus, fellati@nal intercourse, or any other intrusion, however slight, of any
part of a person's body or of any object into the genital or anal openings of the syithien
defendant, or any other perstsmbody” Tenn. Code Ann. § 323-501. That court has explaed
in other cases thatic] unnilingus’means a sex act accomplished jpipcing the mouth or tongue
on or in the vagina of anoth&rand that “[p]enetration of the vagina by the mouth or tongue is

not required for a sexual act to constitute cunnilifgu§tate v. Bardin No.

W201702506CCAR3CD, 2019 WL 458917, at *3 (Tenn. Crim. App. Feb. 5, 2appgal
dismissedTenn.June 11, 2019)quotingState v. Hoyt928 S.W.2d 935, 942 (Tenn. Crim. App.

1995) and citing State v. Vanderbilt, 1992 WL 69659, a{T&nn. Crim App. Apr. 8, 1992)).

Accordingly, “penetration is not required for cunnilingus to constitute rapeudedhe statutory
definition of‘sexual penetrationncludes cunnilingus, a defendant can be guilty of rape whether
or not the defendanepetrates the victiis vagina during cunnilingusld. (holding that testimony

that defendant licked victim’s vagina several times was sufficient to suggritcton for rape).

12



Petitioner is not entitled to relief on this claim.
B. CLAIM 2 —INEFFECTIVE ASSISTANCE OF COUNSEL

Petitioner asserts that his trial counsel was ineffective at sentencing and qttasleek
a bill of particulars or an earlier election of offenses from the prosecution. (Dod. & 8; Doc.
No. 2 at 1221.) He rai®d those claims in his state pashviction proceedings and exhausted
them on post-conviction appeakdeDoc. No. 16-21.)

All federal claims of ineffective assistance of counsel are subject to the hejbheutial

two-prong standard of Strickland v. a&hington 466 U.S. 668 (1984), which asks: (1) whether

counsel was deficient in representing the defendant; and (2) whether counselts alisgjency
prejudiced the defense so as to deprive the defendant of a faildtretl.687. To meet the first

prong, a petitioner must establish that his attorney’s representation “feW lae objective
standard of reasonableness,” and must overcome the “strong presumption that counseks conduc
falls within the wide range of reasonable professional assistémaejs, the defendant must
overcome the presumption that . . . the challenged action ‘might be considered salund tr
strategy.” Id. at 688-89. The “prejudice” component of the claim “focuses on the question of
whether counsel’s deficient performance renders the result of the tedibbie or the proceeding

fundamentally unfair.”_Lockhart v. Fretwelb06 U.S. 364, 372 (1993). Prejudice, under

Strickland requires showing that “there is a reasonable probability that, but for counsel's
unprofessionatrrors, the result of the proceeding would have been diffei@inickland 466 U.S.
at 694. “A reasonable probability is a probability sufficient to undermine confidenteei
outcome.”ld.

The Tennessee Court of Criminal Appeals properly identBigatklandas the source of

the standard for Petitioner's ineffectiassistance claims. (Doc. No. -26 at 11-12.) It

13



summarized the relevant testimony by counsel at theqoosiiction hearing and addressed the
merits of Petitioner’s claimsAlthough Petitioner asserts his various ineffeetigsistance claims
together, and that is how the state court addressed them, this Court wilsdpam for clarity.

The Tennessee Court of Criminal Appeals provided the following summary andianalys
of Petitioner’s claim that counsel was ineffective at sentencing

[Trial counsetestified that] [afl sentencing, the trial court was “pretty much locked

in” to sentencing the Petitioner to twetitye years for each conviction, and the
only issue was whether the Petitioner would serve the sentences concurrently or
consecutively. Trial counsel said that the trial judge in this case “typiesitgisced
consecutive” in sexual abuse cases and that he did not have any hope for concurrent
sentencing[FN4: The judge at trial and sentencing did not preside over the
Petitioner’s postonviction case.[Trial counsel did not have any witnesses testify
about the Petitiones work history or background at the sentencing hearing.
However, the Petitioner had testifiddoat his background at trial, and some of the
information was in his presentence report. Trial counsel acknowledged that he did
not argue any mitigating factors.

Trial counsel acknowledged that the only mitigating factor he could havedagu
senencing was factor (1), that the Petitioserconduct neither caused nor
threatened serious bodily injury.

Finally, as to trial counsel’s failure to present mitigating proof at sententiag
postconviction court noted that the trial court statédsentencing that it had
considered all of the enhancement and mitigating factors. Thus, theopesttion
court found that trial counsel’s failure to argue mitigating factors was notedgfic
performance and did not prejudice the Petitioner.

Regarding the Petition&s claim that trial counsel was deficient for failing to
present mitigating evidence at sentencing, the presentence report statde that
victim received nine months of counseling after the abuse. In addressirttewhet
thePetitioners sentences should be served concurrently or consecutively, the trial
court said,

Crimes against our children are among the most horrendous in our
society, because if we ddrprotect our children, we will have no
society. And our legislature fanade very, very clear that if you
have multiple convictions for child sex offenses such as rape of a
child then consecutive sentencing is proper.

I’'m sure the parties in this courtroom are awaxe thandled these
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cases before.’\ye done consecutive sentencing before and it has
been upheld by the Court of Appeals and the Supreme Court before
when Ive done this type of sentencing.

The trial court then addressed whether consecutive sentencing was proper in the
Petitioners case. The trial court statedttiitzhad reviewed all thirteen mitigating
factors in Tennessee Code Annotated sectieB3D13, the couit notes from the

trial, and the “history and presentence report” and that “this Court finds no
mitigating factors in this particular instance.”

The tial court addressed consecutive sentencing pursuant to Tennessee Code
Annotated section 485-115(b)(5), which providedgthat a court may order
sentences to run consecutively if it finds by a preponderance of evidence that],

The defendant is convicted of two (2) or more statutory offenses
involving sexual abuse of a minor with consideration of the
aggravating circumstances arising from the relationship between the
defendant and victim or victims, the time span of defendant
undetected sexual activity, timature and scope of the sexual acts
and the extent of the residual, physical and mental damage to the
victim or victims].]

The trial court found that the time span of the abuse, the Petisaeétionship to

the victim, and the “mental damage” to the victim justified consecutive sentencing.
On direct appeal of his convictions, this court upheld the trial court decision to order
consecutive sentencing pursuant to Tennessee Code Annotated see€dion 40
115(b)(5).Aurelio Garcia SanchedNo. M201401997CCA-R3-CD, slip op. at

*16.

At the evidentiary hearing, pesbnviction counsel suggested that trial counsel was
deficient for failing to argue that mitigating factor (1), that the defenslaniminal
conduct neither caused nor threatened serious bodily injury, applied in this case.
SeeTenn. Code Ann. 8§ 485-113(1). However, the trial court stated that it had
reviewed and rejected all thirteen mitigating factors. We note that this amirt h
upheld a trial couts rejection of mitigating factor (1) when the defendant sexually
abused minorsSee State v. McKnight, 900 S.W.2d 36, 55 (Tenn. Crim. App.
1994); State v. John Ray Thompson, Nos. M2@@&87CCA-R3-CD & M2003
01824CCA-R3-CD, 2004 WL 2964704, at *120 (Tenn. Crim. App. at Nashville,

Dec. 20, 2004) (stating that “every rape is physically and mentally injuriobs to t
victim” and that “[i]t is difficult to conceive of any factual situation where thpe

of a child would not threaten serious bodily injury’) (quoting State v. Edward Earl
HuddlestonNo. 02C019706CC-00228, 1998 WL 67684, at *3 (Tenn. Crim. App.
Feb. 20, 1998)). On appeal, the Petitioner does not explain what other mitigating
evidence trial counsel could have presemiiesentencing that would have resulted

in the trial courts ordering the Petitioner to serve his five twelng-year
sentences concurrently. Thus, we conclude that the Petitioner has failed to
demonstrate that trial counsel was deficient or that he was prejudiced by any
deficiency.

(Doc. No. 16-21 at 9-16.)
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The state coutthusfound that the sentencing judge had rejected the statoitigation
factor of neserious-bodily-injurydespitehe lack of argument on that point. Petitionewasserts
that counsel should also have argued that mitigation was appropriate due to Pstitiamkr’
history and the victim’s own recommendation of ay2@r sentenceén her victim impact
statement (Doc. No. 2 at 12.)But the state court’s analysis establishes that the sentencing court
heavily weighed the “horrendous” nature of crimes against children, assvitle time span of
the abuse, Petitioner’'s relationship to the victim, and the mental itgutize victim. The
sentencing court was also very troubled by Petitioner’s lack of remorsesegaisis version of
events reflected in the presentence report:

I've been in this business for over thirty years, and never in my career have | bee

so disappointed about a Defendant’s version as | have in this particular case. The

Defendant’s version starts out by saying that in this situation, | am ttua.vit
cannot put into words, tactful words, how such a statement makes this Court feel.

It goes onn Defendant’s statement saying how everyone in this particular case is
to blame other than himself. This Defendant has shown absolutely no remorse for
what he has done to this child and what he has done to society. Therefore, there is
no question in tls particular case that consecutive sentencing is appropriate.

(Doc. No. 167 at 16-17.) Petitioner's work history, already in evidence from his testimony,
obviouslydid not outweigh those factors in the state court’s judgmeikewise, the state court

was clearly not persuaded by the victim’s sentencing recommendatiorr wichin impact

1 The Court finds no reference to this latter argument in the state cand'sis, but Respondent
does not assert that it is procedurally defaulted. Regardless of the possible tthef@durt finds

it most straightforward to address the merits of the claim rather than inquitteewRetitioner can
establish cause and prejudice to excuse any defmdP8 U.S.C. § 2254(b)(2) (“An application
for a writ of habeas corpus may be denied on the merits, notwithstandinguhedéthe applicant

to exhausthe remedies available in the courts of the Statee§;als¢Hudson v. Jones, 351 F.3d
212, 216 (6th Cir. 2003) (proceeding directly to merits analysis because “the question of
procedural default presents a complicated question . . . and is unnetessaurgisposition of the
case”);Ferensic v. Birkett451 F. Supp. 2d 874, 887 (E.D. Mich. 2006) (performing de novo
review of unexhausted habeas claim because “it is easier to address the meirttsredPetlaim
than to perform a procedural defaaittalysis”).
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statement, whiclwas included ithe presentence report the sentencing geurewed.(Doc. No.
16-7 at 6)

Based on this record, Petitioner canastablish any likelihood that the sentencing court
would have been persuaded to impose a shorter sentence if counsel had raised arguafidnésa
Petitioner proposes.The state court'sletermination that Petitioner was not prejudiced by
counsel’'s performance at sentencing is, therefore, reasonable, and this Court nelkeblesst a

whether counsel’s performance was deficient. Saéh v. Mitchel] 348 F.3d 177, 199-200 (6th

Cir. 2003)(“[T] he court deciding an ineffective assistance claim need.n@ven address both
prongs if the defendant fails to establish.tne

On the issue of whether counsel was ineffective for failing to seek a bill afytars or
an earlier election of offenses, the Tennessee Court of Criminal Appeals fowfdwas:f

Trial counsel acknowledged that the victitiestimony about the abuse and when

it occurred was not specific and that he did not seek an election of offenses after
the States proof. He also did not file a motion for a bill of particulars before trial.
The Sate provided him with discovery materials, though, including’B.8dec
recorded interview. Trial counsel stated, “[S]o | sort of knew what she wag goi

to say. And that’s kind of the nature of these sexual offenses.” . ..

On crossexamination, trial counsel testified that he talked with the State before
trial. Therefore, he knew what the Statevidence was going to be at trial. Trial
counsel said that he had been practicing law almost-#ight years and that he
had never filed a motion for a bill of particulars. He explained,

Usually, discovery is specific enough. And like | told [post
conviction counsel] a minute ago, you know, thatind of the
nature of these sexual offenses. Usually the indictment says a date
to date, you know. If thefe some law out there | can leariml
always willing to learn, but I just ddrknow it right now.

Trial counsel also did not know a strategic reason for requesting an election of
offenses at the close of the Stafgroof as oppad to the close of the case itself.

As to trial counsel’s failure to file a motion for a bill of particulars, tlstp
conviction court accredited trial counsel’s testimony that he knew fror&ttte’s
discovery materials and the victim’s videmoorded interview what the victim was
going to say at trial. Thus, the court found that the Petitioner failed to dentenstra
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deficient performance or prejudice. Regarding trial counsel’s failuegioest an
election of offenses, the pesbnviction courtstated that this court addressed the
issue in the Petitioner’s direct appeal of his convictions and that this court ruled in
favor of the State. Therefore, the post-conviction court refused to revisit the issue.

Petitioner claims that trial couriseas ineffective because he failed to file a motion

for a bill of particulars. Tennessee Rule of Criminal Procedure 7(c) psyvioa

a defendans motion, the court may direct the district attorney general to file a bill

of particulars so as to adequgtelentify the offense charged.” There are three
purposes for a bill of particulars: (1) to provide the defendant with information
about the details of the charge if necessary for the preparation of the defetse; (
avoid prejudicial surprise at trigdnd (3) to enable the defendant to preserve a claim
of double jeopardyState v. Byrd820 S.W.2d 739, 741 (Tenn. 1991). The Advisory
Commission Comments to Tennessee Rule of Criminal Procedure 7(c) state that
the purpose of the bill of particulars isé¢nable the defendant to know “precisely
what he or she is charged with” and “is not meant to be used for purposes of broad
discovery.” If the needed information is in the indictment or has been provided by
the State in some other satisfactory form, nodjifparticulars is requiredtate v.

Hicks, 666 S.W.2d 54, 56 (Tenn. 1984) (citing 1 C. Wridtederal Practice and
Procedure, Criminal, § 129 (1982)).

Here, trial counsel testified that he talked with the State and received discovery
materials, including the victiis videaerecorded interview, before trial; therefore,

he knew what the Stdteevidence was going to be and what the victim was going
to say at trial. The Petitioner has offered no explanation as to how trial csunsel
failure to file a motiorfor a bill of particulars impaired his defense. Therefore, he
has failed to demonstrate that he is entitled to relief.

In a related argument, the Petitioner claims that trial counsel was ineffective
because he failed to request an election of offensestfreiState after the Stage
proof. However, as noted by the pashviction court, this court addressed the
issue of election of offenses in its analysis of the sufficiency of thédpetis
convictions on direct appeal, stating:

During closing argument, the State made the following election of
offenses:

Count 1: “in the living room, ... [the Defendant] took
off [B.S.’s] clothes, spread her vagina with his
fingers and he licked her vagina.”

Count 2: “is also in the living room. The same [acts],
[the Defendant] removes [B.S5] clothes, spreads
her vagina and licks her vagina.”

Count 3: “is in her mons bedroom, [the
Defendants] bedroom. [B.S.] testifies that he
removes her clothes ... spreads her vagina, licks her
vagina.”
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Count 4: “this time [théefendant is] in his boxers,
removes all his other clothes. [B.S.] testified to that,
spread her vagina, licked her vagina.”

Count 5: “is the time that he kissed her.... It was in
the living room, removed her clothes, spread her
vagina, licked her vagina.”

As to the Defendaig argument that the victim never testified about
the specific dates when the offenses took place, we agree with the
State that its election of offenses provided the Defendant with
sufficient notice about the specific sexual acts for which he was
prosecuted. “This Court has consistently held that when the
evidence indicates the defendant has committed multiple offenses
against a victim, the prosecution must elect the particular offense as
charged in the indictment for which the conviction is soudbtiate

v. Brown, 992 S.W.2d 389, 391 (Tenn. 1999) (citations omitted).
Because of the difficulty faced by young victims of sexual abuse
when testifying, this Court has adopted the policy that “[a]ny
description that will identify the prosecdteffense for the jury is
sufficient.” Id. at 392 (citing State v. Shelton, 851 S.W.2d 134, 138
(Tenn. 1993)). In the present case, the victim testified that the
offenses occurred around the time her brother was born in December
2010 and during the time when her mother went back to work,
following her maternity leave, in the beginning of 2011. The victim
made her accusations against the Defendant in August 2011.

Aurelio Garcia SancheiNo. M2014-0199 G CA-R3-CD, slip op. at *14-15.

The Petitioner, referringp this courts opinion, contends that “the timing of the
election was key” and that the Statelection during its closing argument was “too

late” for him to respond to the election. He claims that if the State had made its
election of offenses beforepresented his defense, then he “could have addressed
the specific instances upon which the State was relying.” However, as noted by the
State, the Petitioner makes no argument as to how he would have responded to the
proof for each count so as to havawged the jurys verdict. Accordingly, we must
conclude that the Petitioner has failed to demonstrate that trial counsel wasitleficie
for failing to request an election of offenses at the close of thésSpat®f or that

he was prejudiced by any defiowy.

(Doc. No. 16-21 at 9-14.)

Petitioner asserts that this determination was contrary to, or an unreasqpéibétian of
Strickland(Doc. No. 1 at 8), but he does not carry his heavy burden of proving that dtem.
argues that a “bill of particulansould have been very helpful,” and that the state’s election of

offenses during closing argument was “vastly inadequate for the ddfemespond” because
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evidence was closed at that point. (Doc. No. 2 at 15, 17.) But he dgaepaseany proof that
might have persuaded the jury and that he would bffeeedat trial if he had obtained a bill of
particulars or an earlier election of offens€Xunsel testified that he knew from discovery what
the state’s evidence would be, dhetitioner’s testimony at trial was that he had never engaged in
the alleged conduct with the victim, regardless of when or where it wasatiefpave happened.
Pettioner hassimply notdemonstrated whalhe defensevould have done differently in response
to earlier specifics about the particular offenses to be decided by the jury

Petitioner also suggests that jury deliberations might have been affeatetiiawing an
election of offenses in time for them to be included in the jury instructi(Dec. No. 2 at 20.)
But aside from his owmaguespeculation, Petitioner offers no support for his theory that the jury
was confused about the charged offenses. Moreover, as this Court concludes abovie, the sta
courts reasonably determined that there was sufficient evidence to support eadioodheigury
returned.

Plaintiff has noestablished any reasonable probability that the outcome of his trial would
have changed counsel had sought a bill of particulars or an earlier election, and thusofails t
establish the prejudice required to succeed $triaklandclaim. The state court’s determination
on that point was reasonable, which obviates the need for any review of the adegquamsefs
performanceSeeSmith, 348 F.3dat 199-200.

Petitioner is not entitled to relief on either of b -claimsof ineffectiveassistancef trial

counsel.

2 Again, Respondent does not raise a default defense to this theory, which was needduyes
the Tennessee Court of Criminal Appeals, or address it in any way.
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VIl. CONCLUSION
Both of Petitioner’s claims fail on theimerits for the reasons set forth above. Accordingly,
the Court will deny the requested relief and dismiss the petition.

An appropriate Order will enter.

R WA

WAVERLY D.([CRENSHAW, JR. (/
CHIEFUNITED STATES DISTRICT JUDGE
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