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UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

JUDITH K. KERNS, et al., )
Paintiffs, )
)
V. ) Cas#\o. 3: 06-CV-1113
) Judgdrauger
CATERPILLAR INC., )
Defendant/Third-Partilaintiff, )
)
v. )
)
INTERNATIONAL UNION, UAW, et al., )

Third-PartyDefendants )

MEMORANDUM OPINION

Pending before the court ia Motion to Reconsider filed by Caterpillar, Inc.
(“Caterpillar”) (Docket No. 451)accompanied by a Memorandimsupport (Docket No. 452).
The plaintiffs have filed a sponse in opposition (Docket No. 458nd Caterpillar has filed a
Reply (Docket No. 466). The plaintiffs have also filed a Motion to Reconsider (Docket No. 464)
and a Memorandum in support (Docket No. 465). Caterpillar has filed a response in opposition
(Docket No. 467,) and the plaintiffs have @ile Reply (Docket No. ). For the following
reasons, the court will deny both motions.
l. Background

This is a class-action lawsuditought on behalf of survivingpouses of former employees
of Caterpillar who retired oor after March 16, 1998, and bedaJanuary 10, 2005. Because the

court has recounted the factual and procedustblyi of this case numerous times, familiarity
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with the facts will be assumédThe plaintiffs filed this actin in 2006, seekiy relief under §
301 of the Labor Management Relations AtitMRA”), 29 U.S.C. § 185, and under § 502 of
the Employee Retirement Income Securityt AERISA”), 29 U.S.C. § 1132. The plaintiffs
allege that Caterpillar breached its contractudigabon to provide lifetime health benefits to
surviving spouses of Cateltpr retirees at no cost.

On June 27, 2007, the court denied Catenpdl motion to dismiss, rejecting its
arguments that the court lacked subject maitesdiction over the plaintiffs’ LMRA and ERISA
claims, that the plaintiffs could not maintaam action on behalf of a hypothetical group of
“future” surviving spouses that ol not be readily identified, and that the claims of current
surviving spouses were moot. d€ket No. 77, at 3.) The cdualso found that, because the
parties had presented plausible, but competing;pratations of the cordctual language of the
retiree benefits plan with respect to the alleged intention to confer lifetime health benefits to
surviving spouses, extrinsic evidence cooddintroduced to resee the ambiguity. I¢l., at 28.)
However, because little discovery had been cotaeglat that time, the court found that it was
too early to determine whether, asnatter of law, the plaintiff¥denefits had vested and, if so,
when they vestedld., at 28-29.)

On March 26, 2010, the court ruled on the plffsitand Caterpillar's cross motions for
summary judgment and granted and denied @agiart. (Docket No. 262.) The portion of the

collective bargaining agreement (“CBA”) betwe€aterpillar and the UAW that addresses the

This case andwinnett v. Caterpillar Case No. 3:06-0235, arrelated but not
consolidated cases. By priorder dated March 26, 2010, thisucbgranted the International
Union, UAW’s motions to dismiss CaterpillarThird-Party Complaint against it in bdterns
andWinnett (Docket No. 263.) Subsequently, through eseof decisions from this court and
the Sixth Circuit, the court dismissed Wénnettplaintiffs’ claims and closed that case. (Docket
Nos. 326, 327.



retiree health benefits for thi€erns plaintiffs is the 1998 Groupnsurance Plan (“GIP”). A
subsection of the 1998 GIP is the Insurance Rigreement (“IPA”). (Docket No. 222-9 at 1-3.)
Contrary to the finding at the motion to dismstage that the contraleinguage was ambiguous,
in the summary judgment memorandum opiniom, ¢ourt found that theanguage in Section
5.15 of the 1998 GIP (Docket No. 222&3,61) that provided that Héacare benefits “will be
continued following the death af retired Employee for the remder of the surviving spouse’s
life without cost” was “sufficieh to unambiguously vest in ¢hsurviving spouse a right to
lifetime ‘no cost’ health benefits.ld., at 35-36.) The court further found that, although it was
not necessary to consider extrinsic evidence because Section 5.15 of the 1998 GIP was
unambiguous, the extrinsevidence before theoart “plainly supports the plaintiffs’ position.”
(Id., at 36—37 n.18.)

Having concluded that lifetime benefits hadsted for the surviving spouses and that
Caterpillar had no viable affirmative defenses, the court turned to an analysis pursR@esdo
v. CNH Am. LLC574 F.3d 315 (6th Cir. 2009), which “stis for the proposition that, even if
the retiree has a vested rightlifetime health benefits from fiemployer, unless there is some
exceptional language that dictates that benef#is ‘never vary,” thatetiree is entitled to
‘lifetime benefits subjecto reasonable changes(Docket No. 262, at 27 (quotingeese574
F.3d at 326).) The court concluded that, pursuanRéese the additional dductibles, co-
insurance, and increased out-of-pocket costsewmermissible, but held that Caterpillar's
imposition of monthly premiums violated ERISA and the LMRHW.,(at 39—41.) Accordingly,
the court entered judgment for the plaintiffs oaitltlaims related to Garpillar’'s imposition of
premiums. The summary judgmentder resolved all liability iss between the plaintiffs and

Caterpillar. (d., at 47-48.)



Still pending at the time of the cowtMarch 26, 2010 summary judgment ruling was
Caterpillar's October 16, 2008 appeal of the ceupt'eliminary injunction order for a subclass
of the Winnett plaintiffs. On June 22, 2010, the 3ixCircuit reversed this court'8/innett
preliminary injunction order, finding that the c¢fa of the subclass were barred by the statute of
limitations. WinnettDocket No. 470.)

After the Sixth Circuit issueds ruling, Caterpillar filed mons to reconsider in both
Winnettand Kerns (WinnettDocket No. 475Kerns Docket No. 266.) In th&erns motion,
Caterpillar argued that, by the logaf the Sixth Circuit's decision iWinnett the Kerns
plaintiffs’ claims were also barred by thetsite of limitations. (Docket No. 280, at 15.) On
January 12, 2011, this court refed Caterpillar's argumentased on factual differences
between the claims of the plaintiffs Winnettand Kerns In particular, theNinnett plaintiffs
sought to maintain the level dienefits under the 1988 GIP, rtbe 1998 GIP, which led to a
different determination of when thernsplaintiffs’ claims accruedld., at 16-17.)

The court also rejected Caterpillar’'s argamh that the Sixth Circuit's intervening
decision inWood v. Detroit Diesel Corp.607 F.3d 427, 428 (6th Ci2010), justified a
reconsideration of the court’s ruling that the pldis have a vested right to lifetime, premium-
free health benefits underetl1998 GIP. (Docket No. 280, at ©8.) The court concluded that,
unlike in Wood—which found that, when various provisions of the agreements were read
together, the only coherent interfaon was that plaintiffs are entitled to lifetime, capped health
care benefits—this case has “no dgaonflicting language for theourt to blend together, and,
therefore, there is no basis for the court to reconsider its earlier rulchg&ccordingly, the
court granted Caterpillarisiotion to reconsider iWinnettbased on the statute of limitations, but

denied its motion iKerns (Docket No. 280.)



On August 20, 2014, the court ruled on Catkps motion for summary judgment on
damages issues, in which Caterpillar arguedithaas not liable for the out-of-pocket expenses
incurred by surviving spouses who canceledrtfaiterpillar insurance. (Docket No. 408.) The
court denied the portion of Caterpillar's motioraththe court construed as a motion to strike
certain damages, holding that, under Section 3dhet MRA, Caterpillar is liable for the cost
of replacement insurance and out-of-pockgpemses incurred by plaintiffs who obtained
alternative insurance or became uninsured bedaatepillar breached ¢hcollective bargaining
agreement.ll.) The court granted Caterpillar's motiondaentered judgment in its favor on the
claims of four class memkemwho had produced no admissil@edence demonstrating their
damages or who had produced no admissible ev@dmat they terminated their Caterpillar
insurance because of the imposition of premiunts) As to eight other class members who
were the subjects of Caterpillar's motion fomsuary judgment, the court held the motion in
abeyance and requested that those plairtiéfsa cross motion for summary judgmerid. On
January 16, 2015, the court granted the oamotior summary judgment filed by the eight
plaintiffs, entered judgment in their favor asdamages in the form of out-of-pocket expenses,
and ordered Caterpillar to re-enroll these plfisin its insurance plan without premiums.
(Docket No. 432.)

Il. Legal Standard

While the Federal Rules of Civil Procedure fail to explicitly address motions to
reconsider interlocutgrorders, “[d]istrict ourts have authority both under common law and
Rule 54(b) to reconsider interlocutory ordersldo reopen any part of a case before entry of
final judgment.”Rodriguez v. Tenn. Laborers Health & Welfare Fufl F. App’x 949, 959

(6th Cir. 2004) (citingVallory v. Eyrich 922 F.2d 1273, 1282 (6th Cir. 19913§cord In re Life



Investors Ins. Co. of Amn589 F.3d 319, 326 n. 6 (6th Cir. 2009hus, district courts may
“afford such relief from interlocotry orders as justice requireRbdriguez 89 F. App’x at 959
(internal quotations marks and brackets omitte@dpurts traditionally will find justification for
reconsidering interlocutory ordenghen there is (1) an intervery change of controlling law; (2)
new evidence available; or (3) a need to correct a clear error of law or prevent manifest
injustice.” Louisville/Jefferson Cnty., Metro. Gov't v. Hotels.com, L5890 F.3d 381, 389 (6th
Cir. 2009) (citingRodriguez 89 F. App'x at 959). This standdheksts significat discretion in
district courts.”"Rodriguez89 F. App'x at 959 n. 7.
lll. Caterpillar's Motion to Reconsider

Caterpillar moves the court to reconsidksr prior rulings on the basis that, Md & G
Polymers USA, LLC v. Tackett35 S. Ct. 926 (2015), the Supreme Court abrodaté&dnion,
United Auto., Aerospace, & Agr. Impleni&iorkers of Am. (UAW) v. Yard-Man, In¢16 F.2d
1476 (6th Cir. 1983), upon which thisurt relied in its previousilings. The plaintiffs counter
that Tackettdoes not require a change in this couptsvious rulings beasse this case involves
express, unambiguous contrachdaage that demonstrates thargaining parties’ intent to
continue health care benefityr the lifetimes otthe surviving spousdseyond the expiration of
the 1998 GIP and that there is much extrinsic record evidence confirming that intent. They
further argue that the court in this case did not applytael-Man inferences that were
overruled byTackett

A. The Supreme Court’sTackett Decision

In Tackett the Supreme Court held thatérd—Manviolates ordinarycontract principles
by placing a thumb on the scalefavor of vested retiree benefits all collective-bargaining

agreements,” “distorts the attempt ‘to ascertainbention of the parties,” and “has no basis in



ordinary principles of contract lawTackett 135 S. Ct. at 935 (quoting 11 R. Lord, Williston on
Contracts 8§ 30:2, 18 (4th ed. 2012)). Althoubh Supreme Court quoted with approvaird-
Man's statement that “traditional les of contractual interpretan require a clear manifestation
of intent before confemg a benefit oobligation,”id. at 936, it rejected numerous other aspects
of the Yard-Mandecision, including: (1) the conclusion that, “when .. parties contract for
benefits which accrue upon achievement of retiratust there is an inference that the parties
likely intended those benefits to continue as long as the beneficiary remains a rétire¢ 935
(quotingYard-Man 716 F.2d at 1482); (2) the inference that “retiree health care benefits are not
subjects of mandatory collective bargainingshich, the Supreme d@@irt found, “rest[s] on a
shaky factual foundation,” given that parti&san and do voluntarily agree to make retiree
benefits a subject of maatbry collective bargainingjd. at 936; (3) the reliance on the premise
that “retiree benefits are a foroh deferred compensation,” when that characterization is contrary
to ERISA,id; (4) the “refusal[al] to apply generdurational clauses to provisions governing
retiree benefits,id.; (5) the “misappl[ication] of traditional principles of contract law, including
the illusory promises doctrinejtl.; (6) the “faillure] even to @nsider the traditional principle
that courts should not construe ambiguauiings to create lifetime promisesd. (citing 3 A.
Corbin, Corbin on Contracts § 553, p. 216 (196@nd (7) the “faillue] to consider the
traditional principle that ‘contractual obligatis will cease, in the ordinary course, upon
termination of the bargaining agreementd. at 937 (quotind.itton Financial Printing Div.,
Litton Business Systems, Inc. v. NL.LB&L U.S. 190, 207 (1991)). As to the last point, the Court
held:

That principle does not preclude the cos@a that the parties intended to vest

lifetime benefits for retirees. Indeedye have already recognized that “a

collective-bargaining agreement [may] prdj@] in explicit terms that certain
benefits continue after the agreement's expiratidntton, 501 at 207]. But when



a contract is silent as to the duration of retiree benefits, a court may not infer that
the parties intended thosenledits to vest for life.

Id. at 937.
Justice Ginsburg’s concurrence states as follows:

Under the “cardinal principle” of conira interpretation, “the intention of the
parties, to be gatheredofn the whole instrument, mtuprevail.” 11 R. Lord,
Williston on Contracts § 30:2, p. 27 (4th ed. 2012) (Williston). To determine what
the contracting parties intended, a camdst examine the entire agreement in
light of relevant industry-specific “ct@mms, practices, usages, and terminology.”
Id., 8 30:4, at 55-58. When the intent of faties is unambiguously expressed in
the contract, that expression controlsd ahe court’s inquiry should proceed no
further.1d., 8 30:6, at 98-104. But when thentract is ambiguous, a court may
consider extrinsic evidence to determine the intentions of the padtie§.30:7,

at 116-124.

Id. at 937-38. The concurrence atdarifies that, although lowecourts must not utiliz&'ard-
Man's “thumb on the scale in favaf vested retiree benefits,” coattual provisions such as the
ones in thelackettcase — providing that retirees “will receive” health-care benefits if they are
“receiving a monthly pension” or that a survigispouse will “continue toeceive [the retiree's
health-care] benefits. until death or remarriage” — afeelevant to this examinationfd. at
938 (citations omitted). Finally, trencurrence advises the following:
[N]o rule requires “clear and expresknguage in order to show that parties
intended health-care benefits to véfE]onstraints upon the employer after the
expiration date of a collective-bargaigi agreement,” we have observed, may be
derived from the agreement's “explicit texihbut they “may arise as well from ...

implied terms of the expired agreemerititton Financial Printing Div., Litton
Business Systems, Inc. v. NLBB1 U.S. 190, 203, 207 (1991).

B. The Court’s Ruling on Caterpillar's Motion to Dismiss
In ruling on Caterpillar’s motion tdismiss, this court explained:

Retiree health benefits are addressed irthe IPA and the GIP. The IPA, like the
CBA, was effective by its terms until April 1, 2004. The IPA expressly states:
“Termination of this Agreement shall not have the effect of automatically



terminating the Plan.” “The Plan” refets the GIP. This language indicates that,
even though the Agreement (the CBA) expires by its terms on April 1, 2004, the
GIP and the concomitant benefits pidd thereby need not also expire.

Section 5.1 on page 38 of the GIP, un8ection V entitled “Medical Expense
Benefits,”provides:

A benefit shall be provided in accordance with this Section only
for an Employee, while coverage for such benefit is in effect with
respect to such Employe®&enefits in accordance with this
Section will be provided to such Employee, retired Employee,
and Dependents thereof for tle duration of any Agreement to
which this Plan is a part.

(Ex. 7 to Docket No. 50) (emphasis addedaterpillar reads this language to say
that health benefits (inatling retiree health benefits) lasted only as long as the
labor contracts themselves. (Dockeb.N56 at 5-6). This type of specific
durational language, urges Caterpillar, fimdamentally inconsistent with the
plaintiffs’ claim of vesting.Ifl. at 6). Conversely, the plaintiffs read this language
to require that Caterpillgsrovide benefits to employees, retirees, and dependents
at least for the duration olhe labor contracts. Thus,ysplaintiffs, this language
does not defeat their claim of vestingaifiything, it renders the language of the
governing document ambiguous and opensthg court's inquiry to extrinsic
evidence.

(Docket No. 77, at 24—-25 (Motion ismiss Memorandum Opinion).)

Finding ambiguity in these prsions, the court concluded thaktrinsic evidence of the

parties’ intentions could be imiduced to resolve the ambiguityd.( at 25.) Although the court

did discuss severadard-Maninferences that pointieto an intent to v&— namely, language in

the agreements that linked medical benefits to pension eligibility, the fact that retirement benefits

are a form of delayed compensation, and the interehat retiree benefitontinue as long as

the requisite “status” of being a retiree is ntaiimed— the court found th#twas premature to

consider extrinsic evidence because littlecdvery had been conducted at that poldt, &t 25—

29.) Accordingly, the court denied tegpillar's motion to dismiss.

C. The Court’s Ruling on Caterpillar's Motion for Summary Judgment

9



Although this court discussed thard-Maninferences in its motion to dismiss ruling, its
summary judgment ruling does not rely 6ard-Maninferences or even cite the case. The court

set forth its analytical framework as follows:

[I]n resolving a claim for vested health care benefits stemming from a collective
bargaining agreement, the court usesdaanons of contraghl interpretation,
looking to the “explicit language” of thagreement for “clear manifestations of
intent” to vest. That is, based upon the rentiontract, the court examines whether

the language of the contract indicates that the parties intended to make benefits
under the contract unalterable fiypsequent labor agreements.

(Id., at 26 (quotindReese574 F.3d at 321).)

For the sake of judicial economy, theuct issued a single memorandum opinion on the
cross motions for summary judgment in bdtinnettandKerns In the portion of the court’s
summary judgment ruling thaddressed the claims of theinnettsurviving spouse subclass
(whose claims were governed by an earlier iver®f the GIP that had identical language in

Section 5.15 as that containedlwe 1998 GIP), the court concluded:

Simply put, the 1992 unilateral implementatimeans what it says. That is, while

the language is in force, once a retired employee dies, the surviving spouse is
entitled to “continued” coverage “withouwtost.” This is pregely the type of
“explicit language” and “cleamanifestation of intentthat must be found before

the court can conclude, as a matter of law, that the parties intended benefits to
vest under the agreemeNlton v. El Paso Tenn. Pipeli35 F.3d 571, 578-79

(6th Cir. 2006). Catpillar, for all of its effors to find a way around the clear
language, cannot point to a single pramisin the 1992 unilatekramplementation

that negates the plain langgadiscussed above. Thendmage here is plainly
unambiguous and indicates that th892 unilateral implementation provided
surviving spouses with vested-cost medical benefits.

(Id., at 31-32.)
In the portion of the summaryggment ruling that addressed ternsplaintiffs’

claims, the court similarly found that theeitical language in Section 5.15 of the 1998

10



GIP—providing that health care benefitsifiwbe continued following the death of a
retired Employee for the remainder of therviving spouse’s lifewithout cost™—was
“sufficient to unambiguously vest in thersiving spouse a righto lifetime “no cost”
health benefits.” (Docket No. 262, at 36.) Rasding to Caterpillar's argument that this
language was accidentally l@ftthe 1998 GIP and was not cagtent with the agreement
reached in the bargaining process, the court held as follows:

While it is not necessary to considextrinsic evidence here, the extrinsic
evidence submitted plainly supports theipliffs’ position that there was no
mistake.See Cole v. ArvinMeritgs49 F.3d at 1064, 1075 (6th Cir. 2008) (where
the contract language is unambiguous,dbert is to apply that language without
recourse to extrinsic evidence.) Alsscussed in previous opinions, tKerns
plaintiffs have submitted letters from @gpillar to class members upon the death
of their spouse in which Caterpillar represents that health care coverage will
continue at “no cost,” and the plaintiffs have also submitted evidence that appears
to show that Caterpilladid not charge the VEBA [Muntary Employee Benefits
Association] for surviving spouse gmiums. (See Docket Nos. 223 Ex. 10;
Docket No. 218, at 13.) In response, @Qaitlar largely relis on self-serving
deposition testimony from its own repeesatives, while conceding that the
VEBA was not charged for surviving spousesl that it sent thletters discussed
above to surviving spouses. (Dock#. 246, at 7-13; Docket No. 219, at 6-7.)

(Docket No. 262, at 36—-17 n. 18.)
D. The Impact of Tackett on the Court’s Previous Rulings

The court’s summary judgment rulimpes not rely on, or even mention, thard-Man
presumptions in reaching the conclusion that tha&lth care benefits &sue here have vested.
The court has reviewed its prior decisions in tmatter, mindful of the traditional principles
“that courts should not construe ambiguous wgsi to create lifetim promises” and that
“contractual obligations will cease, in the ardiy course, upon termination of the bargaining
agreement” that the Supreme Court reminded courts to considlackett 135 S. Ct. at 936—37

(internal citation omitted). Yet, utilizing basic canons of contractual interpretation to “ascertain

11



the intention of the pads,” without implementingYard-Man presumptions or otherwise
“placing a thumb on the scale in favor of vestetiree benefits in all collective-bargaining
agreements,id. at 935 (internal citations omitted), the court finds, again, that this collective
agreement does, in fact, evidence a clear intetyothe parties to vest lifetime benefits in this
group of surviving spouses, bygwiding, “in explicit tams that certain befies continue after

the agreement’s expirationld.at 937 (quotingd.itton, 501 U.S. at 207).

Caterpillar argues thdtackettcompels the court to reverse its finding that the surviving
spouses have a vested right to lifetime, premirga-benefits becauseyvijewed as a whole, the
relevant 1998 labor contract language shows thamaat, Plaintiffs’ benefits ‘vested’ for no
more than the duration of the 1998 labor contrait] subject to the financial caps imposed in
that contract for each ‘covered individual.” (xet No. 452, at 12.) To the contrary, numerous
contractual provisions indate the intention of the parties\est benefits. For example, after a
long list of specific amendments to the GIP,iahhthe parties had negotiated, Section 3 of the
1998 IPA provided the following: “The provisions thfe Group Insurance Plan as in effect on
September 30, 199%hall continue in effect until aanded pursuant to the foregoing and
thereafter to the extent not amended pursuant to the forego{bmtket No. 222-9, at 10
(emphasis added).) Section 9(a) of the 1998 @tRides that “Termination of [the CBA] shall
not have the effect of automedily terminating the Plan.” (@cket No. 222-9, at 13.) Section
5.15 of the 1998 GIP provides: “Dependents’ Cogeraill be continued following the death of
a retired Employee for the remainder of his sung spouse’s life without cost.” (Docket No.
222-9, at 61.) Section 6.2(of the 1998 GIP provides: “Sudbependents’ Coverage for any
such surviving spouse . . . will continue . . . tioe remainder of her life without cost.” (Docket

No. 222-10, at 41.)

12



Thus, the court reiterates here its cosn that the language in the 1998 GIP was
“sufficient to unambiguously vest in the suivig spouse a right tofétime “no cost” health
benefits.” (Docket No. 262, at 36.) Indeedthough Justice Ginsburg’s concurrencel ackett
makes clear that “no rule requires ‘clear and egprlanguage in order to show that parties
intended health-care befits to vest,"Tackett 135 S. Ct. at 938, the agreement between the
parties in this case does, in facbntain clear and express languafiéhe parties’ intention that

this group of surviving spousessheested health care benefits.

Furthermore, even if the contract langeawere ambiguous, the court has already
concluded that the extrinsic idence presented to the courtldinly supportsthe plaintiffs’
position” that the benefits had vested. (Dddke. 262, at 36—17 n. 18.) The court has previously
concluded that the letters Caterpillar undisplytesgnt to the class members upon the death of
their spouse, in which Caterpillar represented that health care coverage would continue at “no
cost,” supports a finding of vestindd(, see alsdocket No. 243, at 18-22.) Similarly, the court
has also held that Caterpillar’s practice of clwirging the VEBA trust fund for surviving spouse
premiums supports a finding of vestingd.Y The VEBA trust fund was created from
contributions by the UAW and @apillar upon rsolving the 1998 labodispute to cover the
retirees’ share of the “above the cap” costs uhalfund ran out of money. Consistent with its
purpose, Caterpillar charged tMEBA for health coverage foretirees and their dependents
while the retiree was ifitliving. However, with very fev exceptions, upon the death of the
retiree, Caterpillar concedes thaho longer charged the VEBA for the cost of the coverage of
the surviving spousgDocket No. 226, at 7-&eealso, Docket No. 243, at 27 (165), at 25-30

(11 60-73), at 15-16 (11 36-37).)

13



This previously cited extisic evidence also supportthe court’'s rejection of
Caterpillar's argument that the language remg@ydinancial caps for each “covered individual”
applied to surviving spouses, as opposed to retir8egDocket No. 280, at 11 n. 3 (reiterating
the court’s previous finding in favaf the surviving spouses subclass¥imnetton this issue).)
Caterpillar’'s practice of not charging VEBArfgurviving spouses’ abovbe-cap expenses is
strong evidence that the partiesended the newly-imposed premriucap to apply to retirees,
not to surviving spouses, and that the parties did, in fact, intend for surviving spouses to have

lifetime, no cost coverage, atted in the 1998 GIP.

Indeed, there is a plethod additional extrinsic evidex@ in this case supporting a
finding that the parties intended to vest in gweviving spouses a right to lifetime, no cost,

health benefits, includingter alia:

e The bargaining history between the partg®ws that the language in Section 5.15
appears, verbatim, in the 1988 GIP (Docket No. 50-19, at 19), the unilateral 1992
implementation (Docket No. 50-13, at 20gdathe 1998 GIP (Docket No. 22-9, at 61).

As the court noted in its summary judgmauling, “[a]fter consierable negotiations on
the issue, the 2004 labor cadt removed the ‘without cost for life’ language pertaining
to surviving spouse medical benefits thatform and/or substance, had been in every
previous labor agreement discussed herdiddcket No. 262, at 10.) The removal of
the language in the 2004 labomt@ct has no effect on tlkernsplaintiffs.

e The November 1999 summary plan docutsestated, “If youdie following your
retirement, your surviving spouse will haveverage continued for his or her lifetime
without cost.” (Docket No. 222-13, at 5gee alsdDocket No. 223-1, at 58 (“If you die
while eligible to retire or following youretirement, your surviving spouse will have

coverage continued for his ber lifetime without cost.”))

14



e Jerry Brust, Caterpillar's Director of Guorate Labor Relations at the time, testified
during theWinnett preliminary injunction hearing. Again, th&innettclass members
retired under an earlier versiaf the GIP that contained edtical languageén Section
5.15 as the 1998 GIP under which &erns class members retired. Thus, the court’s
conclusion about Mr. Brust’s testimonyWinnettsupports the conclusion the court has

reached as to vesting in tkernscase as well:

The testimony of Caterpillar's éh Director of Corporate Labor
Relations supports vesting. Irdescribing why Caterpillar
announced potential changes 1991, Brust claimed that “we
wanted to give employees an opportunity—if they were
contemplating retiring in the nedémture ... to make the decision
whether they were going to in effect, cash in their chips and push
them back from the table prior d@anuary of '92 and retire knowing
that they had locked in at thpoint.” (Tr. 373). Brust’'s use of the
phrase “locked in” suggests th@aterpillar knew these benefits
could not be taken away.

Winnett v. Caterpillar, Ing 579 F. Supp. 2d 1008, 1032 (M.D. Tenn. 20@8)d, 609
F.3d 404 (6th Cir. 2010). The Sixth Circsitreversal of the court’s preliminary
injunction ruling was based on legal issues med¢vant to the court’'s conclusion about

Mr. Brust's testimony.

e The plaintiffs have produced evidence ofiege number of letters and forms on which
Caterpillar made written representations ofritention to provide healthcare benefits for
life, without cost, to surviving spouseshe authenticity and accuracy of which
Caterpillar does not dispute. Fexample, the plaintiffs have produced fourteen letters
sent from Caterpillar to survivingpeuses between Septeen 1999 and 2002, shortly
after the retiree passed away, stating thaspoeise would have healthcare coverage for
his or her lifetime. Some letters specificadlgnd “at no cost.” (Docket No. 243 at 18—-23
(11 45-53) (quoting nine such letters); Docket 223-4 (list of 14 Survivors Lifetime
Letters).)

e After Caterpillar sent a letter dateSeptember 4, 2003 announcing imposition of

premiums, Caterpillar received written and aramplaints from surviving spouses that

15



the imposition of premiums was inconsistevith the promises Caterpillar had made.
(Docket No. 243, at 31-32 (177).)

The plaintiffs have produced letters thatrvduing spouses sent to Caterpillar after
receiving a letter from Catgillar dated October 10, 2005 ¢gbket No. 224-4), indicating

its intention to begin imposing premiums. In each letter, the surviving spouses
complained that this was inconsistent wgtomises Caterpillar had made to them or
requested that Catellpr investigate the matter. (i2ket No. 243 at 32—34 (11 78-84).)

Caterpillar sent three such surviving spouséiers dated in March 2006, confirming that
they were entitled to lifetime, no cost covgeaand attaching docuntation of their right
to such coverage. (Docket Blo234-7, 234-8, 234-9 (threergiving spouses’ letters of

complaint and Caterpillar's ters in response thereto).)

Soon after Caterpillar sent tleeketters to the surviving spouses who complained, it sent
letters to other surviving spoess indicating thatalthough there would be a delay in the
collection of premiums, Catgillar would begin charging premiums on April 1, 2006.
(Docket No. 243, at 41 (1108).)

On April 13, 2006, the&Kerns plaintiffs filed their Complaint in this matter. Plaintiffs
have produced five lettesent by Caterpillar t&ernssurviving spouses, dated April 17,
2006, stating that Caterpillar had “electedmaive your health care premiums.” (Docket
No. 243, at 41 (1111).)

The plaintiffs also have presented evidene,tim 67 out of 96 benefits files Caterpillar
provided forKerns surviving spouses, there is a document prepared by Caterpillar and
signed by the surviving spouse, usually shortly after her spouse died, called “Medical
Expense Survivor's Coverage.” Sixty-two ok#ie forms indicated that “this survivor is
eligible [for] retired coverage until lifetime” (pin a few, until “death”). Sixty-three of

the forms indicated that such coverage wdwtd“free,” at “no cost “0”,” or “none.”
(Docket No. 243, at 23—-24 (15223-3 (list of 67 Survivordledical Expense Survivor

Coverage Forms).)
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e Plaintiffs have provided evidence that five surviving sesusiles included a document
titted “Survivor Insurance Inforation Cards” that indicate thdtere would be no cost to
the surviving spouse for health coverag8ed, e.g. Docket No. 243, at 24-25
(Caterpillar's Resp. to Pl.’s SUMF conceding the accuracy of the referenced forms).)

e Section 6.2(c) of the 1998 GIP ties pens#@iibility to medical benefits. Although
Tackettheld that courts cannot presume vestirom this type ofprovision, Justice
Ginsburg’s concurrence clarifies that sucmgylanguage is “relevant” to the question of

whether benefits have vested.

In sum, the court reiterates its previat@nclusion that the vaus provisions of the
contracts at issue in this case, when reagkther, demonstrate unambiguously the parties’
intention for the surviving spouses have lifetime “no cst” health benefits. lthe alternative, if
the provisions cited by Caterpillar create ambigasyto the parties’ intentions, the extrinsic
evidence before the court overwhelmingly suppdhe court’'s conchion. Because the court
finds nothing in the Supreme Courllaickettdecision that changes its previous rulings in this
matter? Caterpillar’'s second motion teconsider will be denied.

IV. The Plaintiffs’ Motion to Reconsider

The plaintiffs argue thahe court’s conclusion in it8larch 26, 2010 summary judgment

ruling that, although Caterpillar's imposition ofionthly premiums violated ERISA and the

LMRA, its imposition of additional deductibles,-tmsurance, and increased out-of-pocket costs

were lawful pursuant tReese v. CNH Am. LL.G74 F.3d 315 (6th Cir. 2009) (Docket No. 262,

The clear contractual language and overwhelming evidence $gptire court's decision in
this case distinguish it fronfReese v. CNH Indus. N,Wo. CV 04-CV-70592, 2015 WL
5679827 (E.D. Mich. Sept. 28, 2015), in which theraisttourt reconsidexd and reversed its
finding of vesting in light ofTackett Unlike this case, iReesgthe district court found that, after
setting aside th&ard-Manpresumptions, “[tlhe remainder tife reasons underlying the Court's
prior conclusion that Plaintiffs are entitled to fifee healthcare benefits are either not sufficient
on their own to support that conclusionare no longer viable reasons undackett’ Id. at *9.
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at 39-41), should be reconsidered based on t@nvening change of controlling law and to
prevent a manifest injustice. In its su@y judgment ruling, the court held thRReesée‘'stands
for the proposition that, even if thietiree has a vested right toelifme health benefits from his
employer, unless there is some exceptional langtlegealictates that benefits can ‘never vary,’
that retiree is entitletb ‘lifetime benefits shject to reasonable chargyé (Docket No. 262, at
27 (quotingReese574 F.3d at 326).)

The plaintiffs argue thatnited Steel, Paper & Forestry, Rubber, Mfg. Energy, Allied
Indus. & Serv. Workers Int'l Uoh, AFL-CIO-CLC v. Kelsey-Hayes C@50 F.3d 546, 554 (6th
Cir. 2014)reh’g granted and opinion vacate@95 F.3d 525 (6th Cir2015), “corrected some
common ‘misapprehensions’ about tReesereasonable changes’ holding, and clarified and
severely limitedReesdo its particular facts.” (Docket Nd65, at 9.) The platrifs request that
the court reconsider its summarydgment ruling and find that th€erns class members are
entitled to “receive the benefiset forth at the levels in tHE998 GIP for the remainder of their
lives without premiumsand without imposing the new dedibtes, new co-insurance or other
new costs.”ld., at 10.)

The first problem with the plaintiffs’ matn is that the Sixth Circuit has vacated the
Kelsey-Haye®pinion on the basis dfackettand, thus, the case has no precedential value. The
plaintiffs counter thaKelsey-Hayesvas vacated on grounds independerniReésewhich leads
to the second problem with the plaintiffs’ motiotkelsey-Hayesloes not represent a change in
controlling law.Kelsey-Hayess not in conflict withReeseor this courts application oReese
The “misapprehensionkelsey-Hayesvas correcting was that of th&elsey-Hayegslefendants,
not Reeseor courts applyindReeseln rejecting the argument of théelsey-Hayeslefendants,

the Sixth Circuit explained as follows:
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Underpinning many of defendants’ argumeotsappeal is a characterization of
theReesecases as a major sea-change in Sbithuit retiree benefits case law. . .
. Specifically, defendants characteri®eese’sconclusion that CNH could
unilaterally alter the retirees’ health cdrenefits to mean that all CBAs in the
Sixth Circuit are always unilaterallyltarable, regardless of a CBA’s specific
language. . . . We disagree with defendaamd reject their interpretation of the
Reesecases. Contrary to defemds’ characterization, thReesealecisions are not
a “significant change” in Sixth Circuit cadaw, but are entirely consistent with
other Sixth Circuit retiree benefits cases insofar asRBResecourts simply
examined the language of the CBA aneé tbarties’ conduct in reaching their
conclusions. . . . In sum, tiReesecourts concluded thdhere, the scope of the
vested right to health care could be unilaterally altered because that is what the
evidence indicated the padiéntended in that case, ne¢cause all vested health
care rights in all CBAs are subject talateral alteration as a matter of law.

Kelsey-Hayes750 F.3d at 554 (citations omitted).

The plaintiffs’ real argument sesno be that the court misappligesedyy interpreting
it to mean that “all CBAs in the Sixth Circuiteanlways unilaterally alterable, regardless of a
CBA’s specific language,” as th€elsey-Hayeslefendants interpreted id. But this court did
not assume that the 1998 GIP was unilaterallyaite as a matter of law.o the contrary, the
court clearly considered the specific facts @& #yreements between tbgmrticular parties:

For the same reasons as expressatliimetf the court finds that these additional
charges, while undoubtedly imposing a final burden on the class members,
are “reasonable” and aiflary charges undelReese As in Reesewhile the plan
documents say “no cost” or “no contributions,” “no party to the case—the union,
the employer, the retirees—viewed thend#ts in this way.” 574 F.3d at 324.
That is, theKerns plaintiffs concede that they earesponsible for, at least, a
$5/$15 (generic/brand) pregution drug co-paymentral the assorted additional
medical charges (including out-of-pocket costs) that come from seeing an out-of-
network physician under the 1998 GIP, along with the costs of office visits.
(Docket No. 250 at 17; Docket No. 240 aiDhcket No. 253 at5.) That is, aside
from the imposition of premiums, th&ernsplaintiffs are nobbjecting to “costs,”
only “increased costs.” This Plan, like thin in Reese, is subject to reasonable
adjustments, as part of the give-andeta labor negotiations. Therefore, as in
Winnett Caterpillar has not violated ERISA or the LMRA by instituting these
additional charges.

(Docket No. 262, at 40.)
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The court also rejects the plaintiffs’ argument thatkettis inconsistent with this court’s
conclusion that Caterpillar's imposition of costth@r than premiums) were lawful. (Docket No.
465 at 18-19.) The plaintiffs quote the following frdrackett “Where the words of a contract
in writing are clear and unambiguous, its mearns¢o be ascertainesh accordance with its
plainly expressed intentTackett 135 S. Ct. at 933 (citation omitted). The plaintdfgue that,
because the “for the remainder of his sumngyvspouse’s life without cost” language in the 1998
GIP is unambiguous, unddracketf the court must interpret th@eaning of the contract in
accordance with those express terms.&uiustice Ginsberg’s concurrencd ackettreiterates,
“[ulnder the cardinal principle of contract integpation, the intention othe parties, to be
gathered from thevhole instrumentmust prevail.”ld. (internal quotation marks and citation
omitted). The language the plaintiffs focus onSaction 5.15 of the 1998 GIP must be read
together with the provisions in that same doentrthat set forth out-of-pocket costs that the
plaintiffs have repeatedly coaded were legitimately imposedsts. Reading the 1998 GIP as a
whole, the additional charges dreasonable” and ancillary undReese

Some disagree with thex@ Circuit's position inKelsey-Hayeghat Reesedoes not
represent a major change in SiXflircuit retiree benefits case lawe&§ e.g., Reese v. CNH
Indus. N.V, No. CV 04-CV-70592, 2015 WL 5679827 at n.1 (E.D. Mich. Sept. 28, 2015)
(“[T]he Reesgpanels appear to have changed the dedmibf ‘vested’ inasmuch as they use that
word to describe benefits thathile lasting for life, are subjetd unilateral reduction. . . . Prior
to those decisions, ‘vested’ benefits referredbémefits that last forever at a fixed level.”)
(collecting Sixth Circuit casesaing that a unilateral reduoti or modification of “vested”
benefits would violate the LMRA). Indeed, theg@@eme Court has held that, “[u]nder established

contract principles, vested retinent rights may not be alteredthout the pensioner's consent.
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The retiree, moreover, would have a fetleesmedy under § 301 of the Labor Management
Relations Act for breach of contract if his benefits were unilaterally changéed Chem. &
Alkali Workers of Am. v. Pittsburgh Plate Glass.Cd404 U.S. 157, 181 n. 20 (1971).
Nonetheless, although some might argue tRaesks “reasonable changes” analysis is
inconsistent with prior Sixth Circuit and @eme Court precedentt is not necessarily
inconsistent withTackett Unless the Supreme Court oetBixth Circuit itself overruleReese
this court is bound to follow igs it has done in this case.

In conclusion, the court finds no basis feconsideration of itsanclusion that, pursuant
to Reesge Caterpillar’'s imposition of additional dedintes, co-insurance, and increased out-of-
pocket costs were “reasonable” charges anduabk, permissible under ERISA and the LMRA.
Accordingly, the court will deny thglaintiffs’ motion to reconsider.

CONCLUSION

For the foregoing reasons, the court will deny the motionsetonsider filed by

Caterpillar (Docket No. 451) anddtiffs (Docket No. 464). All thatemains of thiditigation is

to determine the plaintiffs’ damages in amar consistent with the court’s rulings.

i) oy
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