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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

JAMES RAY DAUGHERTY, STEVE )
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KNOX, J.C. HOLLINGSWORTH, )
DARYLE RYCARDO DOW ELL, SR., )
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STAMPER, DONNA FAY REKART, )
JOHNNY LEE BUTLER, TOM BAKER )
JOHNSON, BRENDA COLEMAN,
REBECCA SPICER, DONALD ALLEN
SPILLERS, DENNIS ALAN BRAZZELL,
and KENNY WAYNE JOHNSON,

No. 3:08-cv-00695

JUDGE SHARP

Plaintiffs, MAGISTRATE JUDGE BROWN

V.

ol

INTERNATIONAL UNION, UNITED )
AUTOMOBILE, AEROSPACE AND )

AGRICULTURAL IMPLEMENT )
WORKERS OF AMERICA (“UAW”) )
and UNITED AUTO WORKERS )
LOCAL UNION 737 (“LOCAL 737", )
)
Defendants. )
MEMORANDUM

Defendants UAW and Local 737 (collectively,éfendants” or “Unions”) filed a Second
Motion for Summary Judgment (Docket Entryo.N69), to which Plaintiffs James Ray
Daugherty, Steve Daniel Allen, William Ormaknox, J.C. Hollingsworth, Daryle Rycardo
Dowell, Sr., Ricky Wilford Balthrop, SheliaRhonda Hunter, William Robert Maupin, Steven

Edward Counter, Robert S. Heathcock, KernSBamper, Donna Fay Rekart, Johnny Lee Butler,
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Tom Baker Johnson, Brenda Coleman, Rebeccae§pbonald Allen Spillers, Dennis Alan
Brazzell, and Kenny Wayne Johnson (cdilesly, “Plaintiffs”) filed a response(Docket Entry
No. 73), and Defendants filed a reply (Docket #MNo. 90). Having obtained prior leave of the
Court, Plaintiffs (Docket Entry No. 95) and f@adants (Docket Entry No. 99) each filed a sur-
reply. For the reasons stated heyéine Court will deny Defendants’ motion.
FACTS

This action involves the retirement pages offered to andccepted by Plaintiffs,
who previously worked at thEord Motor Company (“Ford”plass plant in Nashville and
were members of Local 737.Ford sold the facility to/isteon in 2000. Ford, Visteon,
and UAW negotiated a Memorandum of Agreement (“Memdtan”) in 2005 concerning
the restructuring oVisteon. (Docket Enyr No. 73-25.) The Mmorandum provided for
Visteon’s transfer of certain facilities, including the Nashvglass plant, to a third party-
owned, Ford-controlled limited liability company known as Automotive Components
Holdings (“ACH”). Most of the facilities transferred pursuant to the Memorandum,

including the Nashville glasplant, were designated for restructure and salé. &t 2.)

! Plaintiffs filed their response to Defendantstion and related materials under seal, claiming
that Defendants had designated some of therlymolg documents as cadential. Magistrate
Judge Brown ordered that, absenshowing of cause why the dmoents should be sealed, the
Clerk should unseal the documents within fourtdegs. (Docket Entry No. 86.) The parties
made no such showing of cause. In féfendants filed a statement of non-opposition to
lifting the seal. (Docket EntriNo. 88.) However, the Clerk ner unsealed the documents.
Therefore, in its Order accompanying this motithre Court shall also direct the un-sealing of
Plaintiffs’ response and the related materials.

2 Unless otherwise noted, the facse drawn from the parties’atements of material facts
(Docket Entry Nos. 69-1 and 75) and related aletions and exhibits. Although facts are drawn
from submissions made by both parties, on a motion for summary judgment, all inferences are
drawn in the light most favable to the non-moving partsee Matsushita Elec. Indus. Co. v.
ZenithRadio Corp.475 U.S 574, 586 (1986McLean v. 988011 Ontario, Ltd224 F.3d 797,

800 (6th Cir. 2000).



However, Charles Browning, Asstant Director of UAW’s National Ford Department, and
Thomas “Butch” Stokes, Local 73 bargaining chairman, congestly testified that Ford
would consider clasg any such plant if therwas no suitable buyeidn fact, some of the
plants designated in the Memorandum for restructure and vgate ultimately closed
instead.

Ford and UAW representatives came to the Nashville facility in October 2006 to
hold a mandatory meeting with Plaintiffscathe other members of Local 737. The UAW
representatives stated that,FHérd could not sell the planit, would be closed and all its
employees laid off by September 1, 2007. WArepresentatives Joe Gafa and Jerry
Young explained Ford was making availablenetime buyout package that would allow
retirement-eligible emplages at ACH facilities to draw paof their retrement and keep
their health insurance. These packages were represented to be the only ones available,
with no promise of other packages to cotater. The representatives further indicated
that Ford could lay off those employeegho did not sign up for a package, thus
eliminating their health ingance within a short time na severely affecting their
retirement benefits. Whilthese laid-off employees would receive SUBtmaipplemental
unemployment benefits, the representatiwgarned that the sheer number of such
employees would quickly deplete the dabdie SUB-pay funds. Although employees
could alternatively request transfer, that option waslescribed as risky because
employees who did not rank highénough on the seniority listould also bdaid off.

Local 737 members were given two weetks decide whether to sign up for a
retirement package, requesttmnsfer to anothefacility, or contnue working at the

Nashville glass plant. Members who signedfapa buyout packageould withdraw their



acceptance at any time befotiee effective dateof the buyout. Indiidual Plaintiffs
testified about various conversations with Local 737 representativesh essentially
reinforced the messagd the October 2006 méag: the plant was atisk of closure and
employees should consider tafi the buyouts. All Plainis ultimately accepted the
buyout packages because they wenld this packag&ould be the onlyne, and no other,
better package would be offersubsequently. Plaintiffs fietheir employment with Ford
between December 2006 and August 200By contrast, over 60% of the Local 737
bargaining unit, inclushg all of its elected officialsturned down thesbuyout packages.

During this period of timeprospective buyers tourefiCH facilities, such as the
Nashville glass plant. Updates on the sadgotiations were discasd at non-mandatory,
sparsely attended Local 737 mblyt membership meetingsin a May 2007 press release,
Ford disclosed that sales negotiations AGZH facilities, includng the Nashville glass
plant, were ongoing (Docket Entry No. 99-3Glass Products, LLGlater “Zeledyne”)
ultimately purchased the Nagille glass plant and anotheACH facility in Tulsa,
Oklahoma. Glass Products, LLf€st expressed a written intent to purchase the Nashville
facility on September 6, 200 and the consummated salensaction was officially
announced in an April 12008 press lease.

In early 2008, Ford made second retirement package offer to employees of the
Nashville glass plant that included bettbenefits than the paekes Plaintiffs had
accepted. Furthermore, treosvho accepted the 2008 affeeceived a higher level of
benefit because they had accumulated meeaiority in the interim since Plaintiffs’

retirement.

® Certain employees who accegdtehe packages ir2006 (including sme Plaintiffs)
requested and recaid extensions ofheir departure date until Maus times in the first
half of 2007.



At their depositions, Browningnd Stokes testiftethat certain facts were contrary
to what Plaintiffs and ¢ter Local 737 members had beéwld at the October 2006
mandatory meeting. Specifityy, Browning testified theUAW had not been concerned
about the level othe SUB-pay fund and hwas not aware of angisk of SUB-pay being
severely depleted. @ket Entry No. 73-22, at 75-76.) #d, Stokes testédd that it was
false to state that laid-off workers who had @actepted the retirement packages were at
risk of shortly losingtheir health insurance and having their retirement benefit severely
reduced. (Docket EntrMo. 73-23, at 68.)

Ford and UAW'’s Ford Department pericdily negotiate the Master Agreement,
which governs the terms andrmhtions of employment foUAW-represented employees
in all of Ford’s United States facilitiedJAW members vote to ragfeach iteration of the
Master Agreement and have access to its sefion their personaleview. Appendix M of
the Master Agreement plains the terms oeligibility for the Guaranteed Employment
Numbers (GEN) program. (Docket EntryoN73-24). Availabldrom 1984 to 2009, the
GEN-pay benefit provided forligible laid-off employees to continue receiving their full
pay, health insurece, and credit for retirement over the lifetime of the collective
bargaining agreement then in effect. réocontinued to offer the GEN-pay benefit
throughout the period covateby this lawsuitBecause of the poterali cost of the GEN-
pay benefit over a prolonged pedi of time, Ford stood to 8a money in tk long run by
inducing employees instead tetire or accept auyout. While the Plaitiffs would have
been subject to the Master Agreement’®vsions on GEN-pay, the employees hired
during the period that Plairits accepted the retirementigkages would not have been

eligible for GEN-pay because these new emphs/worked for Visteon instead of Ford.



Ford required certain Local 737 fficials to sign a “Confidentiality
Acknowledgment” form. $eeDocket Entry No. 73-20.) Thi®rm defined “confidential
information” to include specifically (1) disclosure of the name of a potential buyer for an
ACH facility, (2) the fact thatdiscussions with a potential bery were taking place, and
(3) any information about an actual or potahbid. Signatoriesauld be disciplined for
violating the confidentiality acknowledgmenfThe form exempted any such information
that was “generally publicly known.” Id.) Stokes testified @t he told Local 737
members he had signed the ddehtiality acknowledgment.

ANALYSIS

Plaintiffs filed the originalcomplaint in this action oduly 17, 2008. Plaintiffs
subsequently amended the complaint severalstiraed the operative pleading is now the Third
Amended Complaint of December 18, 200@ocket Entry No. 23.) On MarcB81, 2010,
another departmehtlismissed all of Plaiiffs’ causes of action eept a claim for breach
of the duty of fair represéation, pursuant to Section 9(a&f the Labor Management
Relations Act. See29 U.S.C.A. § 159 (1998). (Docké&ntry No. 38.) Defendants’ first
motion for summary judgment on the remamiolaim was denied whout prejudice so
that Plaintiffs mighthave opportunity to depose Defenti&nrepresentatives. (Docket
Entry No. 66.) In thisenewed motion, Defendés contend that Plaiiffs’ section 9(a)
claim is time-barred and failss a matter of law.

l. Summary Judgment Standard

A party may obtain summary judgment if tegidence establishes there are not any

genuine issues of matatifact for trial and th moving party is entitletb judgment as a matter

of law. SeeFed. R. Civ. P. 56(cfovington v. Knox Cnty. Sch. Sy&05 F.3d 912, 914 (6th Cir.

* The case was reassigned to this €oarJune 1, 2011. (Docket Entry No. 64.)
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2000). The moving party bears the initial buradrsatisfying the Courthat the standards of
Rule 56 have been meBee University of Rsburgh v. Townsen®42 F.3d 513, 522 (6th Cir.
2008); Martin v. Kelley 803 F.2d 236, 239 n.4 (6th Cir. 1986). The ultimate question to be
addressed is whether there é&xisny genuine issue of matdrifact that is disputed.See
Anderson v. Liberty Lobby77 U.S. 242, 248 (1986}0vington 205 F.3d at 914 (citinGelotex
Corp. v. Catrett477 U.S. 317, 325 (1986)). If so, summary judgment is inappropriate.

To defeat a properly supported motion $ammary judgment, hnonmoving party must
set forth specific facts showing that thera igenuine issue of material fact for trifdeeFed. R.
Civ. P. 56(e);Celotex 477 U.S. at 324. The nonmovingrfyg burden of providing specific
facts demonstrating that there rensaa genuine issue of materfatt for trial is triggered once
the moving party shows an absence of ena to support the nonmoving party’s caSelotex
477 U.S. at 325. A genuine issue exists “if éwdence is such that a reasonable jury could
return a verdict fothe nonmoving party.”Anderson477 U.S. at 248. In ruling on a motion for
summary judgment, the Court must construe dlielence in the lightnost favorable to the
nonmoving party, drawing all justifide inferences in its favorSee Matsushita Elec. Indus. Co.
v. Zenith Radio Corp475 U.S. 574, 587 (1986).
Il. Statute of Limitations

The six-month statute of limitations of ea 10(b) of the Labor Management Relations
Act governs an action for a union’s allegedamte of the duty of fair representatiolsee29
U.S.C.A. § 160(b) (1998)DelCostello v. Int'l Bhd. of Teamsterd62 U.S. 151, 172 (1983);
Bowerman v. Int'l Union, United Auto., Aerospace & Agric. Implement Workers of Am., Local
No. 12 646 F.3d 360, 366 (6th Cir. 2011). “[T]he itations period begins to run when the

potential plaintiff ‘knows or shodl have known of the union’s allegidreach of its duty of fair



representation.””Ratkosky v. United Transp. Unio843 F.2d 869, 873 (6th ICi1988) (quoting
Dowty v. Pioneer Rural Elec. Co-Op., In¢70 F.2d 52, 56 (6th Cir. 1985)).

Plaintiffs claim that their July 17, 2008 colaipt is timely because the better packages
were offered beginning in mid-February 2008efendants claim that &htiffs should have
known earlier, although Defendants’ position has beén consistent garding the date of
Plaintiffs’ constructive knowledge. In Defdants’ prior summary judgment motion, for
example, Defendants claimed it was an undispfgetthat Ford did not make its second round
of retirement offers to employees of thesNaille glass plant until January 2008, pursuant to
three-way negotiations among rdp UAW, and Zeledyne. (D&et Entry No. 39-1, at 7.)
Furthermore, the additional offers were “a direesult of Zeledyne’s offer” to purchase the
Nashville glass plant, and “[tihe UAW had no means to anticipate the details of the proposed
benefit packages until they were negotiated Wtrd as part of the purchase procesdd.) (
The terms of those offers depended on the Zaelddyne sales negotiations, and the completed
purchase was not announced under April 2008. af 8.) ThereforeDefendants’ prior motion
essentially makes the argument for Plaintiffs awiy the trier of fact, rather than this Court,
must decide whether the action is time-barredmi8ary judgment is inappropriate on statute of
limitations grounds.

Ill.  Duty of Fair Representation

“A breach of the statutory duty of fair representation occurs only when a union’s conduct
toward a member of the collective bargaining uniarisitrary, discriminator, or in bad faith.”
Vaca v. Sipes386 U.S. 171, 190 (1967Bowerman 646 F.3d at 368. “Under this tripartite
standard, a court should look &ach element when determining whether a union violated its

duty.” Merritt v. Int'l Ass’n of Mahinists & Aerospace Worker613 F.3d 609, 619 (6th Cir.



2010) (citingAir Line Pilots Int'l v. O’'Neill 499 U.S. 65, 77 (1991)yf. Black v. Ryder/P.l.E.
Nationwide, Ing. 15 F.3d 573, 584 (6th Cir. 1994) (“Thuke three named factors are three
separate and distinct possibteites by which a union may be foundhi@ve breached its duty.”).

“A union’s actions are arbitrarpnly if, in light of the factial and legal landscape at the
time of the union’s actions, the unigrbehavior is so far outsidewide range of reasonableness
as to be irrational.”” Bowerman 646 F.3d at 368 (quotin@®’Neill, 499 U.S. at 67).
Discretionary judgments are not arbitrary merbcause they subsequently turn out to be
wrong. Id. (citing Marquez v. Screen Actors Guild, In25 U.S. 33, 45-46 (1998)). A showing
of discriminatory action “cares with it the need to daluce substantial evidence of
discrimination that is intentional, severedamrelated to legitimate union objectivesNerritt,
613 F.3d at 619 (quotingmalgamated Ass’n of i8et, Ry. & Motor CoaclEmployees of Am. v.
Lockridge 403 U.S. 274, 301 (1971)). Finally, “[tlshow bad faith, a plaintiff must show
evidence of fraud, deceitful amh, or dishonest conduct.”Hayes v. UPS327 F. App’x 579,
585 (6th Cir. 2009) (quotinummers v. Keebler Cdl33 F. App’x 249, 253 (6th Cir. 2005)
(citing Humphrey v. Moore375 U.S. 335, 348 (1964)))With respect teeach of these three
prongs, mere negligence is insufficient to establish a claim for brdached Steelworkers of
Am., AFL-CIO-CLC v. Rawsod95 U.S. 362, 372-73 (1990yjains v. LTV Steel Co89 F.
App’x 911, 918 (6th Cir. 2003).

Applied to this case, Plaintiffs’ responsdigs heavily on information Plaintiffs obtained
during the recent deposition discoygeriod. In particular, Platiffs make much of the GEN-
pay benefit and Defendants’ failute disclose Plaintiffs’ potentialigibility for it. According
to Plaintiffs’ theory, Defendants must hakeown that Ford would somehow come up with

better buyout or retirement packages becausd Emphatically did not want the expense of



GEN-pay. Plaintiffs have oversta the legal significance of GEpay, however. Eligibility for
GEN-pay benefits is clearly set forth in Appendl of the Master Agreement, an agreement
ratified by UAW members (includintpe Plaintiffs) and readily accessible for Plaintiffs’ review.
If Plaintiffs believed the uwin’s presentation in the @ber 2006 meeting knowingly and
deliberately contradicted the Mi&r Agreement’s terms cono@rg GEN-pay, they should have
filed suit within the six-month statute of limitatis, instead of waiting a year and nine months to
initiate this litigation. Furthemore, the record before theo@t belies the assumption that the
Unions must have known subsequent packages wamning. Instead, the consistent, unrebutted
testimony of Defendants’ representatives reflects that, while the Memorandum said the Nashville
glass plant would be restructuradd sold, Ford was prepareddose the facilityif a buyer did

not materialize. Nor does thiecord indicate that, dhe time of the Ctober 2006 meeting (or
even prior to the effective dates of the buyatkages that Plaintiffs accepted), Defendants ever
knew the Nashville glass plant would find anyybr, much less a buyer that would offer more
generous retirement packages. At most, thenegligently predicted the worst-case scenario
and guessed wrong about the future of the Nashgiliss plant, and such a mistake in judgment
is not cognizableBowerman 646 F.3d at 368 (citinglarquez 525 U.S. at 45-46).

Relatedly, Plaintiffs rely too much onetconfidentiality acknowledgment forms that,
under penalty of disciplinary action, prohibited theions’ officials from disclosing information
about potential bids or buyersrfdCH-held facilities While the scope ofhese agreements
included the fact of discussions with a poi@nbuyer, the agreementexempted “generally
publicly known” information. Ford madengoing negotiations about the purchase of the
Nashville glass plant generally publidynown through at least one press release Docket

Entry No. 99-3). Furthermore, within the cowfs of the facility, potential buyers were
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discussed at Local 737 membership meetings Rtehtiffs chose not to attend. Compliance
with the confidentiality acknowledgment forms did e rise to a breach of the duty of fair
representation.

Plaintiffs’ claim will survive summary judgmé&rhowever, because of a material dispute
of fact whether Defendants acted in bad féittough knowingly inaccuratetatements about the
solvency of the SUB-pay fund and the longewfyhealth insuranceowverage for Local 737
members who declined the October 2006 buyaskages. For purposes of summary judgment
only, Defendants have admitted saying that eng#sywho did not accept the buyout packages
risked the rapid depletion of 8Jpay funds and the swift elimitian of their health insurance
coverage. Browning and Stokestliodestified to the contraryi,e. the SUB-pay fund was
adequately capitalized, and employees would inohediately lose their health insurance.
Consistent with the Sixth Circuit’s ruleahdishonest conduct establishes bad f&ithyes 327
F. App’x at 585, other circuits have heldathmisrepresentation or concealment by union
representatives can establighunion’s breach ofts duty of fair representation.See, e.g.
Aguinaga v. United Food & Comm. Workers Int'l Unidd®3 F.2d 1463, 1470-71 (10th Cir.
1993); Thomas v. Bakery, Confectionary &bBaco Workers Union Local No. 43826 F.2d
755, 759 (8th Cir. 1987Acri v. Int’l Ass’n of Machnists & Aerospace Workerg81 F.2d 1393,
1397 (9th Cir. 1986).

At trial, Defendants may be able to préuai showing that their representatives did not
make these statements or made them with megtigence of their eccuracy. Alternatively,
Defendants may be able to show the statemapts accurate. In any event, because of the
factual disputes surrounding the statements and their accuracy, the Court cannot resolve the duty

of fair representation alm on summary judgment.
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CONCLUSION

For all of the reasons stated, DefendaSttond Motion for Sumany Judgment (Docket
Entry No. 69) will be denied. The Clerk will loirected to unseal the documents that Plaintiffs
filed with their response.

An appropriate Ordeshall be entered.

‘IQWAH S\W\p

KEVIN H. SHARP
UNITED STATES DISTRICT JUDGE
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