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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

FRANCES SPURLOCK AND )
JEFFREY SPURLOCK, et al., )
)
Plaintiffs, )
) No. 3:09-cv-00756
V. )
) JUDGE SHARP
DAVID FOX, et al., ) MAGISTRATE JUDGE BRYANT
)
Defendants. )
MEMORANDUM

Presently before the Court is Defendants’ motion to dismiss the Fourth Amended
Complaint (Docket Entry No. 241), to which Riaifs filed a respons@ocket Entry No. 250),
and Defendants filed a reply ¢gbket Entry No. 254). Also psently before the Court is
Defendants’ motion for summaryggment (Docket Entry No. 248 which Plaintiffs filed a
response (Docket Entry No. 251), and Defenddlad & reply (Docket Entry No. 256). For the
reasons stated below, the Court will conwbg motion to dismiss to a motion for summary
judgment and will deny both motions for summary judgment.

FACTS

The parties are familiar with the facts of tle&se, originally filed in 2009 to challenge
the constitutionality of the re-zoning pldier the Metropolitan Nashville Public Schools
(“MNPS”). The Court previouslyecited the facts in its Ap 27, 2012 memorandum explaining
its decision to grant Plaintiffs’ motion for classrtification. (Docket Emy No. 304.) The Court
repeats that recitation of the facts here. Adgitional facts germane to the present motions for

summary judgment appear in thegagpriate section of the analysis.
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The Metropolitan Board of Public Educatiérst implemented the re-zoning plan at the
beginning of the school year &ugust 2009. Plaintiffs Frances and Jeffrey Spurlock and Carroll
Lewis (“Plaintiffs”) each have a dependesrrolled in MNPS whose school assignment was
affected by the re-zoning plan. aititiffs allege that the re-zorg plan assigned (or reassigned)
students on the basis of racedwacerbate racial segregatiin MNPS and deprive African-
American students of equadlucational oppdunities.

MNPS is divided into sub-distts, or “clusters,” and steats generally attend a school
within their geographical clustePrior to the re-zoning plan, hewer, students living in certain
predominantly African-American areas werequired to attend schools outside of their
geographical cluster, pursuati rulings in prior cases inwahg racial discrimination in
Nashville schools. The parties describe thassas as “mandatory non-contiguous transfer
zones.” Plaintiffs and their dependents resideshi& such zone in the Pearl Cohn cluster. Prior
to the re-zoning plan, rather than attendingchool within their home cluster, Plaintiffs’
dependents were assigned to a sthothe Hillwood cluster.

The Board of Public Education’s reving plan eliminad the mandatory non-
contiguous transfer zones and replaced them ‘wfibice zones.” The parents and guardians of
children living in these zones were allowedpick between a school in their neighborhood
cluster and a school in a differecitister farther away from homelrhe terms of the re-zoning
plan, and not the children’s parents or guarsjaselected the schools that the parents and
guardians were choosing between. So, while Plaintiffs now choose between a school in the Pearl
Cohn cluster and a school in the Hillwood clustbey are limited to thechool in each cluster
that the re-zoning plan prescribeBrior to the issuance of a tporary restrainingrder in this

case, the Spurlocks were not allowed to contiseieding their daughte¢o the school she had
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been attending in the Hillwood cluster. Similatlye re-zoning plan closed the Hillwood cluster
school that Lewis’s granddaughter had bedrnding. When Lewis attempted to move her
granddaughter from a Pearl Cohn cluster schoal killwood cluster school a few days into the
2009-10 school year, Defendants denleglapplication for transfer.

The gravamen of Plaintiffs’ allegations that the re-zoning plan pushes African-
American students living in thmandatory non-contiguous transfer zones out of racially diverse
schools and forces them to choose among acadgmidarior, racially homogeneous schools.
Plaintiffs allege that the re-zoning plan amautd school assignment on the basis of race, in
violation of the federal constitutional guarantees of equal protection and due process, and
achieves intentional de jureggegation in the MNPS system.

ANALYSIS

Legal Standard

When a court decides a motion to dismissfé&iiure to state a claim, “[i]f . . . matters
outside the pleadings are presente and not excluded by the cguhe motion must be treated
as one for summary judgment under Rule 5@.paArties must be givea reasonable opportunity
to present all the matetithat is pertiant to the motion.” Fed. FCiv. P. 12(d). Whether the
Court must give notice of the conversion ttte opposing party depends on the facts and
circumstances of each cas®alehpour v. Univ. of Tenrl59 F.3d 199, 204 (6th Cir. 1998).

A party may obtain summary judgment if tegidence establishes there are not any
genuine issues of matatifact for trial and th moving party is entitletb judgment as a matter
of law. SeeFed. R. Civ. P. 56(cfovington v. Knox County School $Sy5 F.3d 912, 914 (6th
Cir. 2000). The moving party bears the initial burdé satisfying the court that the standards of

Rule 56 have been metSee Martin v. Kelley803 F.2d 236, 239 n.4 (6th Cir. 1986). The
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ultimate question to be addressed is whether theseseany genuine issue of material fact that is
disputed. See Anderson v. Liberty Lohy77 U.S. 242, 248 (1986Fovington 205 F.3d at 914
(citing Celotex Corp. v. Catrett477 U.S. 317, 325 (1986)). If so, summary judgment is
inappropriate.

To defeat a properly supported motion $ammary judgment, hnonmoving party must
set forth specific facts showing that there is a genigsue of material fact for trial. If the party
does not so respond, summary judgment will beredtd appropriate. Fed. R. Civ. P. 56(e).
The nonmoving party’s burden @froviding specific facts demonatmng that there remains a
genuine issue of material fafdr trial is triggered once the awing party shows an absence of
evidence to support theonmoving party’s caseCelotex 477 U.S. at 325. A genuine issue
exists “if the evidence is such that a reasomaiaty could return a verdict for the nonmoving
party.” Anderson477 U.S. at 248. In rulghon a motion for summary judgment, the Court must
construe the evidence in the light most favordabléhe nonmoving partydrawing all justifiable
inferences in its favorSee Matsushita Elec. Indus. Co. v. Zenith Radio Cdifh U.S. 574, 587
(1986).

. Conversion of Motion to Dismissto Motion for Summary Judgment
Defendants’ motion to dismiss is approfeidor conversion to a motion for summary

judgment. In large pattthe issues raised in Defendants'timo to dismiss overlap entirely with

! The single issue unique to the motion to disnesBefendants’ argument that Plaintiffs lack
standing (Docket Entry No. 242, at 19 n.11) bseathey have not alleged a “concrete and
particularized” injury that is “fairlytraceable to the defendant[s’] action.8ee Courtney v.
Smith 297 F.3d 455, 459 (6th Cir. 2002). Becausthisf issue, Defendants couch their motion

as being, in the alternativene to dismiss for lack afubject matter jurisdictionSeeFed. R.

Civ. P. 12(b)(1). This additional basis for the motion does not limit the Court to the operative

pleading alone.See United States v. Ritchib F.3d 592, 598 (6th Cir. 1994) (explaining that
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the issues in their motion for sumary judgment. Both parties present the Court with matters
outside the operative pleading in their movinggra. Indeed, Plaintiffs, the party opposing the
motion to dismiss, cite interchangeably to exkilliled separately with their response to the
motion for summary judgmentSéeDocket Entry No. 250, aé.g, 4 & n.3.) All parties having
a reasonable opportunity to presat the pertinent materiadeeFed. R. Civ. P. 12(d), the Court
will treat Defendants’ motion tdismiss as a motion for summary judgment and consider matters
outside of the opative pleading.
[I1.  Standard for Strict Scrutiny Review

The essential question at issue in these motions is whether the Court will review
Defendants’ re-zoning plan under the strict scrusitandard. If applicabjestrict scrutiny would
require Defendants to showeih plan “is ‘narrowly tailord’ to achieve a ‘compelling’
government interest.’Parents Involved in Cmty. Schs. v. Seattle Sch. Dist. Neb11U.S. 701,
720 (2007) (citingAdarand Constructors, Inc. v. Pegnal5 U.S. 200, 227 (1995)). There are
two possible avenues by which theut can conclude that strict stiny applies. First, “[i]t is
well established that when the governmentritistes burdens or befits on the basis of
individual racial classifications, thattamn is reviewed under strict scrutinyParents Involved
in Cmty. Schs.551 U.S. at 720. This inquiry seeks oexplicit racial clasifications for the
distribution of benefits.”See Anderson ex rel. Dowd City of Boston375 F.3d 71, 82 (1st Cir.
2004).

Second, where the government action is race-alealtr its face, stricscrutiny will still

apply if the policy has a discriminatorgffect and discriminatory purposeSee Hunt v.

factual challenge to subject matter jurisdiction leaves the Court “free to weigh the evidence and

satisfy itself as to the existenogits power to har the case”).
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Cromartie 526 U.S. 541, 546 (1999ill. of Arlington Heightsy. Metro. Hous. Dev. Corp429
U.S. 252, 264-65 (1977). Sources of evidemekvant to discerning the existence of
discriminatory intent includé¢he historical background of theecision, the sequence of events
leading up to the decision, depads from normal procedure, mtures in the substantive
factors considered, and the legiste or administrative historyVill. of Arlington Heights 429
U.S. at 267-68. The mere awaesn of a program’s discriminayoeffect, without more, does
not amount to discriminatory intentSee Pers. Adm'r of Mass. v. Feenédg2 U.S. 256, 279
(1979);United States v. Thorpd71 F.3d 652, 661 (6th Cir. 2006).
V. Racial Classifications

Defendants argue that the first avenue of stgctitiny review is inapplicable to this case
because the re-zoning plan assigns studemstshimols based on where they live and does not rely
on explicit racial classificationsSee Doe ex rel. Doe v. Lower Merion Sch. D&d5 F.3d 524,
545-46 (3d Cir. 2011)Anderson 375 F.3d at 82. In response, Plaintiffs rely on the appellate
decision inLewis v. Ascension Parish School Bqa#82 F.3d 343 (5th Cir. 2011) (per curiam).
In Lewis the district court had refudeto apply strict scrutiny t@a race-neutral plan that
reassigned students basaul geographical locationld. at 349. Nonetheless, evidence in the
record indicated that the school board membenrsidered the race ofassigned students so as
to preserve the racial balanteexisting schools and maintainethistrict’s uitary status. Id.
The Fifth Circuit found “troubling” any consideration of race light of the Supreme Court’s
decision in theParents Involveatase. Id. Ultimately, the court was able to decide the case on
other grounds, remanding for further factual firgh on the question of discriminatory impact

and motive.



This case is similarly situated. For reasexglained subsequently, Plaintiffs will survive
summary judgment on the questions of discriminagdfect and purpose. Therefore, the Court
does not have to decide today whether, as a matter of laPacestts Involveda reassignment
plan can escape strict scrutiny reviewngly by placing students in schools based on
geographical location, even if@revidence indicates that race veafactor in the formulation of
the plan. The upshot of the Countésolution of this issue is thBtaintiffs remain free to put on
proof at trial that Defendants’ re-zoning platies on “explicit raciatlassifications.”

V. Race-Neutral Action

A. Discriminatory Effect

Defendants contend that, as a matter of IRlajntiffs cannot showhat the re-zoning
plan has had a segregative effect on MNPS.th€acontrary, Defendants maintain that the data
do not show meaningful segregation in MNPSgcaspared to other cases where the Supreme
Court has found actionable segregatiolsegDocket Entry No. 242, at 11 (citinQayton v.
Brinkman 443 U.S. 526, 529 n.1 (1979) a@dlumbus Bd. of Educ. v. Penjickd43 U.S. 449,
452 (1979)). Furthermore, Defendants clairattMNPS have not become significantly more
racially isolated since the reyzing plan was implemented. Fexample, the data show a 1.5%
increase in African-American enroliment Rearl-Cohn schools from 20@® (the year before
the re-zoning plan took effect) the current school year.

Given the volume of data and the differdavels of generality at which it can be
analyzedi(e, by district, cluster, and school), the Clodeclines to entesummary judgment for
Defendants on the question of discriminatory effest trial, expert vitnesses from both sides
will offer testimony on the signifance of the data for purposes of evaluating the consequences

of the re-zoning plan. In the meantime, theu@ observes that none bDefendants’ cases hold
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the data in this case are insufficient for a findofgacial segregation in the MNPS. In other
words, those cases establish no bright-line percentages for how segregated a school district must
be in order to violate principt of equal-protection law, drow much more segregated a
particular cluster or school must become in otdesupport a finding of dcriminatory effect.

B. Discriminatory Purpose

Defendants contend that Plaintiffs cannot leigth discriminatory purpose, as a matter of
law. Defendants point to the improved utilipatiof school facilities, # meaningful expansion
of options for students who formerly lived in n@&tory non-contiguousansfer zones, and the
opportunity to provide additional resources toa@e clusters (including the Pearl Cohn cluster)
as legitimate, non-discriminatory reasons for adopting the plan.

Plaintiffs set forth the following evidence dafiscriminatory intent. Referencing the
Arlington Heightsfactors of historical background and pedural departures, &htiffs point to
the testimony of George Thompson, a schoolrdbaaember during the relevant time frame.
Thompson testified that the #&a utilized “absolutely nostandards or guidelines” for
membership on the task force that devetbpiee 2008 plan. (Docket Entry No. 252-16, at
96:24—97:7.) He “was very concerned” becatlse task force included individuals “with no
real attachment to this community or knowledge of history of this community."at(97:8-13.)
Furthermore, Thompson could not recall the pdeeation of a task force on the question of
student assignment during his faaen years on the school board.

Plaintiffs also point to danuary 5, 2008 memorandum by Dr. Pedro E. Garcia, former
MNPS director until early 2008. Dr. Garcialmemorandum was introduced as evidence

(Plaintiffs’ Exhibit 61) during a por hearing before another depaent of this Court, which



denied Defendants’ motion to strike the memorandu(BeeDocket Entry No. 137, at 17-24.)
It discusses the political msures applied to school board mieers by white parents in the
Hillwood cluster who wanted Aftean-American students frometmon-contiguous transfer zones
to be reassigned out of thauster to different schools.

Finally, Plaintiffs contend that Defendangsurported reasons for implementing the re-
zoning plan, particularly the utibgion of school resourse are pretextual. Plaintiffs point to
specific Hillwood schools that wewctually utilized less the yeafter the re-aning plan took
effect and after the African-American samd population in the Hillwood cluster dropped by
twelve percent. SeeDocket Entry No. 251, at 5 (citing the record); Docket Entry No. 252-3,
at 16 (Table E summarizing raci@mposition by cluster pre-plarersus post-plan); & Docket
Entry No. 252-14 (implementation update ddsag demographic changes from October 2008
to September 2009).)

In summary, Plaintiffs have presented @quEte evidence to suwe summary judgment
and create a triable questionfat on discriminatory intent.

C. Causation

A discriminatory effect violads the equal protection clausmly if that impact can be
traced to a discriminatory purposeFeeney 442 U.S. at 27%ee Alexander v. Youngstown Bd.
of Educ, 675 F.2d 787, 791 (6th Cid982) (describing “a causaélationship between the
official conduct and the segregation in the schoals™a “prerequisite[] to a finding of de jure

segregation”). In this case, Defendants contidwad, even if they acted with a discriminatory

2 Defendants strenuously protest the prior deciglenying their motion to strike the Garcia
memorandum. Given that the casesweassigned tihis judge dng after thatuling, Defendants
remain free to renew their ologgons at trih For now, however, the memorandum remains in
evidence for the Court’s consideration.



purpose to implement the re-zoning plan and even if the plan had a discriminatory effect, the
plan’s parental choice provass break the causal chain.

The parties’ competing arguments on thesedion prong crystallize the dispute in this
case. Plaintiffs acknowledge the choice pransiin the re-zoning plan but contend that
Defendants deliberately provided them, on the bakitheir race, with inferior options from
which to choose. The schools to which Riifis can now send their dependents—whether
located in the Pearl Cohn clustarthe Hillwood cluster—allegegllare academically inferior to
and more racially homogeneoubtan the schools Plaintiffsdependents were attending
previously. In summary, Plaifis allege that Defendants has&uctured the choice in a way
that puts Plaintiffs’ dependents in worse saoand deprives thosgependents of an equal
educational opportunity. Plaintiffs have sutied adequate evidence pertaining to academic
performance and racial composititmreceive a trial on the merité those claims. Defendants
are not entitled to summary judgment on causation grounds.

VII. Remaining Motions

A. Motion to Strike Weber Affidavit

With their reply in support of their main for summary judgment, Defendants submitted
the affidavit of Christopher N. Weber, thdNPS Director of StudenAssignment Services.
Weber's affidavit describes the race-neutralnagement and operation of MNPS. Plaintiffs
have moved to strike the Weber affidavit. ofBet Entry No. 260.) Rintiffs contend that

Weber lacks personal knowledge, makes only lkesiocy statements, and does not meet the

%In a footnote of the motion to dismiss, Defentdacontend that the clua provisions in the re-
zoning plan deprive Plaintiffs gtanding to bring their claim. Thcontention is wholly without
merit. The allegations of racial discriminatiom education give rise to a long-established
cognizable injury in the tradition ddrown v. Board of Educatior347 U.S. 483 (1954) and

continuing through the Supreme Court’s 2007 decision iP#rents Involvedase.
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requirements for admissibility of expert opinitastimony set forth in Federal Rule of Evidence
702. Taking the last objection first, the Courselves that Weber’s affavit does not purport to
offer expert testimony. Instead, Defendants makardhat Weber is a dawitness. (Docket
Entry No. 262, at 5.) As for the remaining etfjons, the Court wilbverrule them without
prejudice. Plaintiffs may remethese objections when and if Weber testifies at trial.

B. Motion for Preliminary Injunction

Prior to the reassignment of the case to this department of the Court, Plaintiffs were
granted a temporary restraining order on Seyer 1, 2009, allowing the Spurlocks’ child to
attend Bellevue Middle Schodbr the 2009-10 school year. dieafter, but still prior to
reassignment to this departmethie Court held a preliminary jumction hearing but never ruled
on the injunction. In adjudicatirgmotion for a preliminary injution, the Court considers “(1)
the likelihood that the movantilvsucceed on the merits, (2) whether the movant will suffer
irreparable harm without the injunction, (3) f®bability that granting the injunction will cause
substantial harm to others af#) whether the public interest Wbe advanced by issuing the
injunction.” Lorillard Tobacco Co. v. Amouri’'s Grand Foods, In453 F.3d 377, 380 (6th Cir.
2006) (citingSix Clinics Holding Corp., Il v. Cafcomp Sys., |nt19 F.3d 393, 399 (6th Cir.
1997)). This case has now reached the eve dfamid will be promptly decided following the
conclusion of trial proceedings. Therefore, Riiffis will not suffer irreparable harm in the
absence of a preliminary injunction. The absence of irreparable harm given the current posture
of the case warrants denial of the preliminajynction and makes it unnecessary for the court
to reach the remaining factorSee id(relieving the district court ém specific findings as to all

four factors when fewer factedispose of the issue).
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CONCLUSION

For the reasons stated herein, the Court will convert Defendants’ motion to dismiss into a
motion for summary judgment and deny both i for summary judgment. (Docket Entry
Nos. 241 & 248.) The question of whether thecscrutiny standard ofeview applies to
Defendants’ re-zoning plan will be decided atliridhe Court will also deny Plaintiffs’ motion
to strike the Weber declaration (Docket Entry.260) and motion for a preliminary injunction.

This case remains set for trialllegin on Tuesday, May 1, 2012.

An appropriate Ordeshall be entered.

Kot H. g

KEVIN H. SHARP
UNITED STATES DISTRI CT JUDGE
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