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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

JAMES BEARDEN, et al., )
)
Plaintiffs, )
V. ) No. 3:09-cv-1035
) Judge Sharp
HONEYWELL INTERNATIONAL, INC.,)
)
Defendant. )
MEMORANDUM

This lawsuit arises from an alleged misesentation by Defendant as to the amount of
ozone generated by their Honeywell F300 air clean®&s a result of the misrepresentation and
the high ozone concentration Plaintiffs’ home, Shelia Beden ostensibly endured health
problems.

Pending before the Court are motions filedthoy parties to exclude expert testimony in
this case, inclugig, Defendant’$otion to Exclude Plaintiffs’ Raposed Expert Testimony of Dr.
Richard Parent, PhD(Docket Entry No. 299), DefendantMlotion to Exclude Plaintiffs’
Proposed Expert Testimony of Mr. Patrick Rafferty, Qidcket Entry No. 301), an@laintiffs’
Motion to Exclude Testimonyf Dr. David Maclintosh(Docket Entry No. 303). The motions
have been fully briefed by the parties. Ony\2&8, 2015, the Court heardabargument and, for
the reasons discussed hereie, @ourt will deny the motions.

I. APPLICABLE LAW
The parties each challenge the admissibiiftythe opposing party'expert testimony

under Rule 702 of the Federal Rules of Evidencelanudbert v. Merrell Dow Pharmaceuticals,
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Inc., 509 U.S. 579, 113 S.Ct. 2786, 125 L.Ed.2d 469 (1993). Rule 702 of the Federal Rules of

Evidence governs the admissibility of expert testimony:

If scientific, technical, oother specialized knowledge wadkssist the trier of fact

to understand the evidence or to determine a fact in issue, a witness qualified as
an expert by knowledge, skill, experience, training, or education, may testify
thereto in the form of an opinion or otherwise, if (1) the testimony is based upon
sufficient facts or data, (2) the testimosythe product of reliable principles and
methods, and (3) the witness has applied ghnciples and methods reliably to

the facts of the case.

Fed.R.Evid. 702. Theial judge must act as a gatekeeahnitting only that expert testimony
that is relevant and reliablBaubert,509 U.S. at 589, 113 S.Ct. 2788/ith regard to scientific
knowledge, the trial court mustitially determine whether the asoning or methodology used is
scientifically valid and is properly applied to the facts at issue in thelthialTo aid the trial
court in this gatekeeping rgléghe Supreme Court has listedveral key considerations: (1)
whether the scientific knowledge can or haserb tested; (2) whether the given theory or
technigue has been published eeb the subject of pe review; (3) whethea known error rate
exists; and (4) whether the theory enjggsneral acceptance inetiparticular fieldld. at 592-94,
113 S.Ct. 2786. The Court's focus “must bkelgoon principles and methodology, not on the
conclusions that thegenerate.’ld. at 595, 113 S.Ct. 2786. “[T]he test un@=&ubertis not the
correctness of the expert's conaotus but the soundness of his methodologydubert v.
Merrell Dow Pharmaceuticals, Inc43 F.3d 1311 (9th Cir. 1995).
AlthoughDaubertcenteredaround the admissibility of scientific expert opinions, the trial
court's gatekeeping functioapplies to all expert tastony, including that based upon
specialized or techoal, as opposed tscientific, knowledgeKumho Tire Co. v. Carmichael,

526 U.S. 137, 147-48, 119 S.A167, 143 L.Ed.2d 238 (199Berry v. City of Detroit25 F.3d



1342, 1350 (6th Cir. 1994). The trial court's objectisgdo make certain it an expert, whether
basing testimony upon professionaldies or personal experience, employs in the courtroom the
samelevel of intellectual rigor that characterizes the practice of an expert in the relevant field.”
Kumho Tire,526 U.S. at 152, 119 S.Ct. 1167. Theltpialge enjoys broad discretion in
determining whether the factors listedDaubertreasonablyneasure reliability in given case.
Id. at 153, 119 S.Ct. 1167. Therpaproffering the expert simony bears the burden of
showing its admissibility under Ru2 by a preponderance of the evidemzaubert,509 U.S.
at 592 n. 10, 113 S.Ct. 2786. With this framewor mind, the Court will now address the
instant motions.

[I. ANALYSIS
A. Motion to Exclude Richard Parent, PhD

Defendant moves the Court to exclude thenigms of Plaintiffs’ expert Richard Parent,
PhD (“Dr. Parent”). As groundfefendants contends Dr. Parent’s opinions are not based on
sufficient facts or data, his testimony is not fineduct of reliable principles or methods, he has
not reliably applied the praiples and methods to the facts abtbase, and he st qualified to
render the opinions he offer®laintiffs oppose the motion, arguiby. Parent’s opinions satisfy
the requirements ddaubertand are admissible.

Dr. Parent is a board certifid¢oxicologist with over 12 yearexperience in the field of
industrial toxicologyand an additional 27 years' expedenin litigation support for both the
plaintiff and defense. He hasstiied in localand federal courts as axpert in toxicology and
has given expert testimony in the disciplinesaxicology and chemistry. During his career, Dr.
Parent has spent 10 years in research on orghainicals at American Cyanamid Company. In

the field of toxicology, he Hainitiated and carried out aactive program in product safety



relating to toxicology for the Xerox CorporationHe has directed two contract toxicology
laboratories: Food and Drug Research Laboratdnesand Gulf South Research Institute, Life
Sciences Division. 11984, Dr. Parent established Consyltbimited, a toxicology consulting
firm, and has since consulted in product safetyarious industries and has designed toxicology
studies to assess the dgfef materials being consideredrfose in a variety of products. For
litigants, he has provided toxicological supparid has addressed causation issues for the
plaintiff as well as the defeas Dr. Parent is board ¢d#ed by the American Board of
Toxicology, the Academy of Toxicological Somes, and the Regulatory Affairs Professional
Society. He is a recognized expert in toxicology in France and the European Commamity.
(Docket Entry No. 292-14).

As an initial matter, the Coufinds that Dr. Parent is glifeed, under Rule 702, to offer
testimony regarding testing he cowrted and its results. The Codinds that Dr. Parent is an
expert qualified to testifyin this matter based upon his kredge, skill, experience, and
education.

Daubert requires that expert gémony be based upon sufficiefacts or data. In his
report, Dr. Parent identifieseveral items he relied upon in forming his opinions, including but
not limited to, Air Quality Testing by Air Quidy Research from December 11, 2008, to June 9,
2009; Home Advice Report by CC Dickson Comypatest period February 11 — February 17,
2009, prepared by Daryl Bennett; Doc Air “Indoéir Quality (IAQ) and Building Systems
Evaluation Report Including Proposal for Building ImprovementsBearden Residence”
November 6, 2008, by Barry C. Westgbrook CHigneywell Owners Guide, F50F and F300E
Electronic Air Cleaners; Lettdrom Dr. G. Brent Hager to Mrand Mrs. Bearden from Metro

Public Health Department, Nashville, Tennesseugust 14, 2009; Deposition of Keegan Smith;



Deposition of John Benitez; Medical RecordsStieila Ann Bearden from January 10, 2008, to
January 24, 2011; and numerous peer-reviewetigatibns describing the toxic effects of ozone
and ozone reaction products within the house environm&ee(Docket Entry No. 292-14).
Based upon this information, the Court finds Parent’s opinions are sufficiently grounded in
the facts and data related to this litigation.

As to Dr. Parent’s methodology, Defendant argues that instead of applying the science of
toxicology, Dr. Parent reaches his generalsafion opinion by applying the “Hill criteria.”
Critically for this case (Defendant contends), Sir Austin Bradford Hill's “guidelines are
employed onlyafter a study finds an association to deterenwhether that association reflects a
true causal relationship.Michael D. Green, et al.Reference Guide on Epidemiologn
Reference Manual on Scientific Evidenc88599 (Federal Judicial Center, 3d ed. 2011)
(emphasis in original). Because Dr. Pareils feo show the necessary association, Defendant
purports his methodology ot reliable and his testimony mus# excluded from evidenc&ee
(Docket Entry No. 300 at 13-14)As to his opinion on causatidrefendant makes a similar
argument in addition to criticizing Dr. Parentsliance on epidemiologic studies (opposed to

controlled studies).Iq. at 19).

1 With regard to causation, Defendant also arguestha®arent is admittedly unable to diagnose medical
conditions or patient symptoms, Heosild not be allowed to opine asth® existence or cause of Sheila
Bearden’s alleged respiratory symptoms. Plaintiffs counter, Dr. Parent included in his report a
consideration of the relationshigtween exposure and Mrs. Beardesymptoms and excluded potential
confounders; a classic differential diagnoses. (ParembiiReDkt. No. 292-14 at 12-17). This Circuit has
adopted the Third Circuits approach to differential diagnoses, moreover, which in turn recognizes that
toxicologists as well as physicians can provide such diagnse8est v. Lowe’s HomeCenters, Inc.

563 F.3d 171 at 179 (6th Cir. 2009) (adopting the approach to differential diagnoses skt ceiBaoli
Railroad Yard PCB Litigation35 F.3d 717 (3d Cir. 1994)F5ee(Docket Entry No. 326 at 14, fn 3).



Plaintiffs insist that Dr. Parent hasleed shown the necessary associatitithe medical
conditions reported by Mrs. Bearden — wheezbrgnchitis, burning of the chest, coughing and
throat irritation — have all bedinked to ozone exposure.” Aaghbng to Plaintiffs, in a recent

publication entitled th “Health Effects of Ozone in the General Population,” the EPA states that

symptoms of ozone exposure include: “coughinttiroat irritation,” “wheezing” and “pain,

burning, or discomfort in the chest” — the vepnditions suffered by Mr&earden. Dr. Parent’s
opinion that Mrs. Bearden’s symptoms wereised by her proven exposure to ozone “hardly
takes this Court far out on a limb.” The facattfall the conditions addressed by Dr. Parent can
be caused by ozone exposure is uncontroverSiaé(Docket Entry No. 326 at 4-5). Regarding
Defendant’s criticism of Dr. Rant’s reliance on epidemiolagl studies, Plaintiff argues,

Honeywell seeks to explain away thadgmiological studies relied on by Parent
and to focus this Court’s inquiry solebn controlled stude conducted in test
chambers. But Honeywell’'s monocmatic approach, while perhaps
advantageous in this particular littgan, is not the approach recommended by
federal environmental officials or Hoywell's experts. Th appropriate method
of assessing levels of exposure thatseausk is that employed by Dr. Parent,
which incorporates bothoatrolled studies and longeluration epidemiological
studies to obtain a balanced result.

*kk

Honeywell’s reliance on stuek that do not capture tkeéects of ozone on highly
sensitive members of the population iscdtical failure in analysis that
significantly undermines its critique ddr. Parent, whose analysis draws on
epidemiological evidence thattber address sensitive populations.

More generally, Dr. Parent's cdosions are grounded in a mix of
epidemiological and chamber studies, ishhis the mix favored by federal
authorities.

(Id. at 8-10).

The Court's focus “must be solely onngiples and methodology, not on the conclusions

that they generateDaubert,595, 113 S.Ct. 2786. The questionndfether Honeywell's experts



or Dr. Parent use the moeppropriate studies is a classic atific dispute. The court's role,
however, is not to determine which expertasrect. Based upon the foregoing, the Court finds
that Defendant has not demonstchthat Dr. Parent should be excluded from testifying pursuant
to Rule 702 oDaubert. Defendant may demonstrate the altbgeficiencies tdahe trier of fact
through rigorous cross-examination. The jshould be permitted to hear the testimony and
determine which expert's opinion is entitledntore weight. Accordingly, the motion will be
denied.
B. Motions to Exclude Mr. Patrick Rafferty and Dr. David MacIntosh

The parties experts, both industrial hygig)isre equally opposed by the other side for
similar issues. Therefore, the Court will conditg analysis of these experts simultaneously.

Defendant moves the Court to exclude the opinions of Plaintiffsrelagrick Rafferty,
(“Mr. Rafferty”). As groundsPefendant contends Mr. Raffersytesting methodology is flawed
and his testimony does not “fit"¢éhssues in this case. Plaintiffs oppose the motion, arguing Mr.
Rafferty’s opinions satisfy the requirements D&ubert and are admissible. Specifically,
Plaintiffs’ argue Defendant’s motion attemptsplace emphasis “on a few trees in the hope that
the forest will be forgotten.” (Docket EgtrNo. 324 at 4). Furthermore, “[w]hatever
Honeywell’'s complaints about various aspect§] &afferty’s testing may be, the do not change
the fact thatHoneywell’'s own experts place [] Raffedytest results athe center of their
analysis.”(Id.) (emphasis in original).

Plaintiffs move the Court to exclude tlmpinions of Defendaid expert David L.
Maclintosh, Sc.D., C.I.H. (“Dr. Mantosh”). As grounds, Plaintiffs contend Dr. Macintosh has

simply failed to provide information in his reporiaths “relevant to the task at hand.” (Docket



Entry No. 307 at 1). Defendant opposes theiong arguing Dr. Maclntosh’s opinions satisfy
the requirements ddaubertand are admissible.

Mr. Rafferty is certified in the Comprehgve Practice of Industrial Hygiene by the
American Board of Industrial Hygiene, and has been designated ae@drdustrial Hygienist
(“CIH”) by that organization catinuously since 1986. He iskull Member of the American
Industrial Hygiene Associain (“AIHA”) and for most of the pst 23 years has been active in its
Indoor Environmental Quality Committee, whickclmdes sampling of indoor air contaminants
within its purview. Mr. Rafferty has served tme executive leadership of that committee and
has been an active committee member for manysyelde has a Bachelof Science degree in
Chemistry from the University of Delaware an#laster of Science ofublic Health degree in
Environmental Chemistry and Biology from the Uemsity of North Carolina at Chapel Hill.
Mr. Rafferty has conducted insgemns and investigaties of indoor air quality issues in
hundreds of residences. In his former positisith two nation-wideenvironmental consulting
firms, Roy F. Weston, Inc. (how Weston Saus) and Clayton Environmental Consultants
(now Bureau Veritas), Mr. Rafferty was respotesitor training and quality assurance oversight
of dozens of industrial hygienists with respecinidoor air quality inspamn and sampling of air
contaminants.

Dr. Macintosh is the Chief Science OfficerdaDirector of Advancednalytics at EH&E
in Needham, Massachusetts, and has over frsyof experience in environmental and
occupational health. He isgmonsible for ensuring the infoation gathering, analysis, and
interpretation methods applied by EH&E scientistsgineers, and industl hygienists are valid,
reliable, and executed appropriately. Dr. Maoshts Advanced Analytics division provides a

wide range of support to clientsjth a focus on systems that suppdata driven decisions. His



professional experience includedalked evaluations of the perimance of over a dozen types
of residential air cleaning systems, bothduct and portable, through combinations of
measurement programs, modeling analyses, teagnassessments, and literature reviews. Dr.
Macintosh has published the findings from sevefaihese studies inger-reviewed scientific
journals and conference procesgh. In addition to his position with EH&E, Dr. MaclIntosh is
an Adjunct Associate Professor of Environmehtahlth at the Harvard $ool of Public Health
where he teaches a course to graduate students ehtiteldmentals of Human Environmental
Exposure Assessmeaard contribute to research beimgnducted by doctoral degree candidates.
Prior to joining EH&E, Dr. Macintosh was anwgred faculty member ahe University of
Georgia. He earned a doctorate in Environmead&alth from the Harard School of Public
Health and a M.S. and B.S. from Indiana Unsitgt Dr. Maclintosh isactive in professional
service through organizations swuhthe Internation&8ociety for Exposure Science, the Centers
for Disease Control and Preventiondahe World Health Organization.

The Court finds that both Mr. Rafferty and. Macintosh are expertgialified to testify
in this matter based upon their knowledge, skill, expedeand education.

As the Court noted aboveé)aubert requires that expertestimony be based upon
sufficient facts or data. In aehing his opinions, Mr. Rafferty Ired, in part, on the following
information: Owners’ Guide: F50F and F300Eeé&tonic Air CleanersHoneywell Publication
No. 69-0756-05; Guide to Air Cleaners in the®me; US Environmental Protection Agency,
Office of Air and Radiation,ndoor Environmental Division.Ublication No. EPA — 402-F-08-
004, May 2008; Interoffice Correspondence daftedruary 26, 2003 from Charles Bartlett,
Honeywell Home and Building Control Emgiering, to Tom Kermk, Re: “F50F Ozone

Summary,” (with attachments nueated 1, 2 & 3). Exhibit 18 tdeposition of Marcus Stoner,



November 27, 2012; Videotaped deposition ofaflds E. Bartlett, dated February 15, 2013;
Deposition of James Bearden, Volume |, Februzg8y24, 2011; and Honeywell raw test dat[a]
from Bearden residence, April 9-11, 2013.

In forming his opinion, Dr. MaclIntosh cddsred, in part, the following information:
measurements, logs, forms, photggrs, and observations fraime Bearden residence; Ozone
Concentrations in Outdoor 2010-2013, Nashvilletrmerea, U.S. Envanmental Protection
Agency; Expert Reports of Patrick Raffednd Richard Parent, Consumer Reports, 2007, Air
Purifiers: Filtering the Claims, BHWL009203-B¥_009207; Owner’s Guides and Product Data
for the F50 and F300 Series Electronic Air Clxan and the depositions of Charles Bartlett,
James Bearden, Sheila Benneathrd Benitez, and Darryl Bennett.

Based upon this information, the Court firidat both Mr. Raffertyand Dr. Macintosh’s
opinions are sufficiently groundan the facts and datalaéed to this litigation.

The Court next turns to the methodology emgptd by Mr. Rafferty ad Dr. MaclIntosh in
forming their opinions. Methodology is the asp of their opinionscriticized most by the
parties.

First, while Dr. Maclntosh’s methods wes@nificantly different than Mr. Rafferty’s,
one particular difference concerned the fan rsgtti The parties have challenged the mode in
which the F300 air cleaners were in when testedon” or “continuous” v. “auto” or
“intermittent” mode. Mr. Rafferty chose to teke air cleaners in “on” mode, according to the
manufacturer’s instructions.And according to Plaintiffs, DrMacIntosh concedes that the
Beardens operated theiir cleaners in continuousode for at least a tdtaf six weeks in Spring

and Fall of 2008. (Docket Entry No. 307 af@jing Macintosh Report, Ex. Q, at 21).
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In contrast, Dr. Maclntoskonsulted his testing with ¢hair cleaners in “auto” mode
because this was the “fan setting that the Beartygnsally used.” (Docket Entry No. 320 at 1).
One reason for doing so was because Mr. Rafferty had already tested for ozone with the system
running continuously. (Macintosh Peat 72:5-9, 74:14-23). Dr. Miltosh then calculated the
amount of additional ozone aelly experienced by the Bearte For this, he used Mr.
Rafferty’s findings. (Docket EngrNo. 320 at 5). In the Beand&€ home, Dr. McIntosh, after
taking background readings, operatied Beardens’ electronic air cleaners from the afternoon of
April 10, 2013 to the afternoon &pril 11. (Macintosh Depo., E | at 214:18-21). Plaintiffs
point the Court to the fact that the averagedoat temperature in Naglie during that period
was 69 degrees. (Docket Entry No. 307 at 7)veGithat the daily temperature in Nashville
effectively matched the setting on the Beardens’ thermostat, it is hardly surprising that
(according to Plaintiffs), in Dr. Macintosh’s was, “I did the testing during the intermittent
mode, and know from being there that the air cleaner — the HVAC sywtem overall didn’t
run that much.” (Macintosh Depo., Ex. | at 201:25-202:3)d.J (emphasis in original).

Next, the method used to collect the datansissue of concern to the parties. Mr.
Rafferty took his measurements in 10-second ofmimeite snapshots. According to Defendant,
the EPA and OSHA, among others, measure obased on at least an eight-hour averagad
Mr. Rafferty’s method falls fabelow the scientifically remgnized standards for acceptable
ozone levels. According to Plaintiffs, while thesstrongly criticized by Defendant, when asked
in his deposition about the calculations, Dr. Magsht admitted that he has presented his own
studies in five minute avages and other intervals. (Docket Entry No. 307 at 15-16).

Moreover, at his deposition, DMacIntosh could not “identify &ingle study other than that

2 (Maclntosh Dep. at pp. 142-143).
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conducted for this litigation in which he or anyhet expert presented his ozone test results in
eight hour averages.’Id.).

Another argument made by the partiesths calculations and averages of the data
collected. Defendant asserts that Mr. Raffatbes not average any of his collected data.
“Instead he simply reports the one-minute ages calculated by his measuring device; while
providing little information regarding the distritbon of data within his ranges.” (Docket Entry
No. 302 at 9). Plaintiffs counter, the fattat Mr. Rafferty is not willing, like Honeywell
engineers, to average concentrations acrostestttd homes in order to manipulate the ozone
levels to 9 ppb — just under thepresented wire — hardly diminisk the impact of his report.
(Docket Entry No. 324 at 14). As Mr. Rafferty ebged in his deposition, a multi-home average
is hardly consolation to the h@owner in whose homes far higHevels are contributed, like
Plaintiffs. (d.) (citing Rafferty Depo. a283:9-284:8). Nor does it ahge the fact that during
Honeywell’'s own testing, its air cleaners generated levels over background far in excess of the
advertised limits.I¢l.) (citing Rafferty Report, Ex. B, at p. 4-5).

In conjunction with the previous argumgerDefendant contends that Mr. Rafferty
overstates the ozone emissions. (DocketyENw. 302 at 14). Even though “Mr. Rafferty’s
findings are about the same as Honeywell'scldisures, Plaintiffs may argue that they
nonetheless show some resgh higher than 10 ppb. Mr. fRaxty achieved those results,
however, by applying a methodology thamproperly maximized potential ozone
measurements.ld.). Plaintiffs countethat Defendant’s statement “is just wrong.” (Docket
Entry No. 324). Plaintiffs contels “[t]his Court can see for it§g¢hese figures set out on pages

five to seven of his report.” Id.) (citing Rafferty Report, ExB at 5-7). For instance, Mr.

12



Rafferty details for each Honeywell test h®orboth the average oz®rconcentration above
background and the peak concentrat{®afferty Report, Ex. B at 5).Id.).

Moreover, Plaintiffs argue Dr. Macintosbreedes that Mr. Raffefs report, like other
“published papers and reports” he relies on, “hasesetrengths,” and he places Mr. Rafferty’s
work at the center of his owxgosure analysis. He neverthelesskasanit-pick criticisms of the
testing he himself relies on — criticisms thamgly do not hold up under scrutiny. (Docket Entry
No. 307 at 1). According to Deafdant, as a result of Mr. Raffg’'s alleged deficiencies, Dr.
Maclintosh opines that Mr. Raftg overstates the actual ozooentribution of the F300s and
that, when averaged to health-relevant time periods, even Mr. Rafferty’s worst case
measurements demonstrate ozone levelswbdld ppb. (Docket Entry No. 320 at 2)(citing
Maclintosh Rep. at 15-16).

“Competing expert opinions present the ‘classic battle ofxperts and it isip to a jury
to evaluate what weight and creitltly each expert opinion deserve$hillips v. Cohen400
F.3d 388, 399 (6th Cir. 2005) (quotit@admus v. Aetna Cas. & Sur. Cblg. 95-5721, 1996
U.S.App. LEXIS 29443, at *6 (6th Cir. Nov. 7, 1996))his appears to be a battle of the experts,
and the Court finds this statement of law to dgplicable in this matter. “Vigorous cross-
examination, presentation of contrary eviderang] careful instructiomn the burden of proof
are the traditional and appragie means of attacking shakut admissible evidence Daubert
509 U.S. at 596, 113 S.Ct. 2786. The Court finds #iathis time, both Mr. Rafferty and Dr.
MaclIntosh’s opinions safig the requirements ofDaubert and are admissible at trial.

Consequently, the motions will be denied.

® Defendant claims that Mr. Rafferty’s testimony daoesfit the facts in te case. (Docket Entry
No. 302 at 4). Plaintiffs counterah“even if any or all of the ditisms [it] levels are true, they
would merely speak to the weight to be gsed his testimony, not its admissibility.” (Docket
Entry No. 324 at 5). The Court must ensure thatproffered expert testimony is “sufficiently
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[ll. CONCLUSION
For all of the reasons stated, Defendahttgtion to Exclude Plaintiffs’ Proposed Expert
Testimony of Dr. Richard Parent, PHDocket Entry No. 299), Defendant4otion to Exclude
Plaintiffs’ Proposed Expert Testany of Mr. Patrick Rafferty, CIiDocket Entry No. 301), and

Plaintiffs’ Motion to Exclude Tsimony of Dr. David MacintosfDocket Entry No. 303) are

hereby denied.

An appropriate Ordeshall be entered.

‘/4@; Hﬂm\\o

KEVIN H. SHARP \
UNITED STATES DISTRICT JUDGE

tied to the facts of the case that it willdhe jury in resolving a factual disput&l&lson v. Tenn.
Gas Pipeline C9.243 F.3d 244, 251 (6th Cir. 2001). To the extent Defendant disputes Mr.
Rafferty’s testimony, that is a matteathmust be left to the jury.
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