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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

AMERICAN TOWERS, INC., )
EXCELL COMMUNICATIONS, INC., )
)
Plaintiffs, )
)
V. ) No. 3:10-cv-1196
)
WILSON COUNTY, TENNESSEE ) Judge Sharp
BOARD OF ZONING APPEALS, )
WILSON COUNTY, TENNESSEE )
PLANNING COMMISSION, )
)
Defendants. )
MEMORANDUM

This case concerns a protracted bdtdveen two companies seeking to build a
telecommunications tower in Wilson County, Teneesand local zoning &ties opposed to the
project. The companies sued the county bodiksging that their inaction on the companies’
zoning applications violated federal and statesla Pending before the Court is the companies’
motion for summary judgment, (Docket No. 5&}ich is fully briefed, (Docket Nos. 55-2, 66,

& 69). For the reasons that follow, the Court GRANTS the motion.

BACKGROUND

The coverage gap

AT&T Wireless, one of the largest providewireless services in the United States,
sought to improve its service network after detemgrihat a significant coverage gap existed in

the Trice Road area of Wilson County, TennesgPecket No. 57-1 at 4). AT&T searched the
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area surrounding the intersextiof Trice Road and Holt Road to identify existing
telecommunications towers that could be usecbllocate AT&T’s equipment or, barring that,
suitable land where a new tower could be constructed. Finding no existing towers that met
its requirements, AT&T retained Americanwers, Inc. (ATI), an independent owner and
operator of telecommunications towetesi to develop a new towerd.) ATI, in turn, engaged
Excell Communications, a construction and development firm, to perform site-acquisition
services and assist with thereng-approval process. (DockebNo7-2 at 2). Excell’s task was
to identify a property in the sedr area ATl defined that waseglately sized, properly zoned,
and could be leased for this purposkl. &t 3—4). ATl and Excell looked at several potential
properties and ultimately settled a parcel located at 261 Trice Road in Lebanon, Tennessee.

(Id. at 8-11, 13).

Il. The Wilson County Tower Regulation

The primary policy governing the siting ofdeommunications towers in Wilson County
is a regulation entitled “Regarding Cell ToweteSiocations in Wilson County” (the Tower
Regulation). (Docket No. 57-3 at 1). The Towegulation enumerates four main requirements
an applicant must meet to constr a telecommunications towedd.j First, the applicant must
provide written evidence thdthas investigated the possibyjlof collocating on an existing
tower within one mile othe proposed siteld;) Second, the applicant must show the tower
meets all Federal Aviation Authority (FAA) requirementkl.)( Next, the applicant’s plan must
allow maintenance vehicles to maneuver on the site) Finally, the applicant must ensure that

any on-site building structure will hesed only to store equipmentd.}



[1I. ATVI’s first set of applications

A. The Use Application

On September 22, 2010, Excell filed witke tilson County Board of Zoning Appeals
an application for a Use on Appeal Permit (the Bgplication) to allow Excell to build a new
tower on a 400 foot by 400 foot parcel of lan@®@t Trice Road. (Docket No. 57-1 at1). Ina
section entitled “Site Need and Justificatioiin@ Use Application explained AT&T’s need for
the proposed site.ld. at 4). To comply with theounty’s Tower Regulation, the Use
Application contained (1) a statement that czdiing on an existing tower was not feasible and
that other wireless providers cdutollocate on the proposed sitel, @t 3, 5); (2) a Final
Determination of No Hazard from the FAAd (at 8—-10); (3) certification that vehicles would
have site accessd( at 6); and (4) certifideon that any on-site buildgs would be used only for
equipment storageid(). Site maps and site plarminded out the 33-page documendl. &t 7,

12-33).

B. The Site Application

As Wilson County’s zoning ordinance does atbbw multiple uses on a single parcel,
(id. at 5), and because the parcel in question waslZoneesidential use, ATl also had to file an
Application for Site Plan Appval (the Site Applicationyith the Wilson County Planning
Commission. Functionally, appral of the Site Applicatin would correct the site’s
nonconforming use by subdividing the parcel into {amthat the tower sit@ould be located on
a separate parcel from the parproperty) and designating thever parcel as a utility lot.

(Docket No. 57-12 at 1-3).



C. The Zoning Board's first hearing on ATFisst Use Application on November 19,
2010

At a Zoning Board hearing on Novemted, 2010, ATI presented its initial Use
Application, (Docket No. 57-5), submitting theigence described above to show the project
complied with the Tower Regulation’s four requirementd. gt 15-18). To illustrate the
significance of the coverage gap, ATl alsegented propagation maps revealing holes in
AT&T’s coverage in the areagports of customer complairdbout poor coverage, and an
account of an AT&T radio-frguency engineer who conducted a drive study of the area and
concluded a significant gap @overage existed. (Docket Nos. 57-5 at 12-14, 25-26; 57-6 at 1—
3; 57-7 at 1; 57-8 at 1)Andy Rotenstreich, an attorneyznavappeared at the hearing on ATI's
behalf, deciphered these three graphical exhibitthe Zoning Board and answered questions.

(Docket No. 57-5 at 11-26).

Several local residents appeastdhe hearing to oppose ATI’'s plan. One resident stated
that members of the community did “not want the tower in our back dolak. at(58-59).
Another wrote in a letter reanto the record that the propostxaver would ruin his view and
change the area’s landscapéd. &t 44). Many resients spoke of the tower’s potentially
negative health effectsd( at 49, 54-57, 59—-62), and several focused on the tower’s impact on
the well-being of students at Friendship ClhaistAcademy, a private Bool located about 2500
feet from the proposed sited (at 45—-47). Still others wordethe tower would lower property
values. [d. at 55). (Responding to this latter chargé&l presented to the Zoning Board an
appraisal report showing “nostiernable negative impact” ¢time values, marketability, or
appreciation rates of homes neeall towers in Wilson County.ld. at 21-23; Docket No. 57-10
at 1-21).) Finally, the Zoning Board heard frotizens who doubted that AT&T’s coverage in

the area needed improvement at @bocket No. 57-5 at 51-56).



Apart from these concerns, the Zoning Bbalso focused on the parcel’'s nonconforming
status, a problem the Planning Commission was set to address when it considered ATI’s Site
Application later that mming, after the Zoning Board meeting adjourndd. &t 31). Asked
about the interaction of pending applicatitae$ore the Zoning Board and the Planning
Commission, Wilson County Plannéom Brashear stated that the Zoning Board “routinely will
have a [Zoning Board] case that affects a plannorgmission case later in the morning,” noting
several examples that “require [the Zoning Board’s] approval béfeiteeen established at the
planning commission that they’going to approve it.” I¢l. at 32). “But it'skind of a chicken or
egg thing,” Brashear observedd.j “The planning commissiois contingent on [the Zoning

Board] approving the use before they’re goingpprove the site plan and vice versdd.)(

Although Wilson County’s zoning ordinance does not require the Planning Commission
to vote on a site plan to correct a parcebsconforming use before the Zoning Board can vote
on a Use Application conceng that parcel, the Zoning Bad voted to deny ATI’'s Use

Application “based on the nonconfoing status of the site.”ld. at 70).

D. The Planning Commission’s first hearing onl’/ATirst Site Apfication on December
17,2010

The Planning Commission deferred the hegon ATI's first Site Application from
November 19, 2010, to December 17, 2010. Onl#tet date, ATI premted its plan to
eliminate the parcel’s nonconforming use.o¢Ret No. 57-13 at 2). Wilson County Planner
Tom Brashear, however, recommended thaPthaning Commission deny the Site Application
because the Zoning Board had not approvedibe Application on November 19, 2010. He
stated that the Planning Conssiion’s approval would “creat[e]uility lot for which no utility

has been approved [by the Zoning Board] because the Board denied the requested use in



November. The utility lot cannot be creatég fhe Planning Commissn] without an approved
use [by the Zoning Board], and a non-confargniot cannot be divided [by the Planning
Commission] without hearing then-conformity status estirhan. Therefore, the Planning
Commission cannot approve thesmse lot subdivision.”Id. at 2). When a Planning
Commission member asked Brasheaether the body’s “protocol [igp normally let the Board
of Zoning Appeals review these [applications] ptmour taking up the s&,” he responded that
“traditionally[,] the Board of Zoning Appealsas approved the usefbee [the Planning

Commission] ever ha[s] approved the utility lotld.(at 3).

Andy Rotenstreich, ATI's representativetia¢ Planning Commission hearing, disagreed.
He pointed out that the coungsyzoning ordinance does not requiie Zoning Board to approve
the Use Application before the Planningn@uaission rules on the Site Applicationd.(at 2—3).
In a deposition taken months later, Wilson Couddgyor Claude Randall Hutto, who also sits on
the Planning Commission, similartgated that he knew of nodinance that requires the Zoning
Board to first vote on a Use Applicationfoee the Planning Comission can make its

determination. (Docket No. 57-14 at 2-3).

Brashear conceded the Site Applicatiort the relevant “technical requirements,” but
nonetheless recommended denial because “thiy uisle for the tower was denied by the Board
of Zoning Appeals, and thereforegthite plan cannot be approvedid. @t 4). The Planning

Commission followed his lead aniénied ATI’'s application. I1¢.).

E. The Planning Commission’s second heamgATI’s first Site Application on
February 18, 2011

The Planning Commission considered ATSige Application again on February 18,

2011. It again voted to deny the application withprejudice, ostensibly relying on two issues



discussed at the hearing. FiBlanner Brashear voiced a conc#rat the septic tanks on the
site might not comply with local ordinanceocket No. 57-17 at 1-2). Asked by a Planning
Commission member to elaborate the issue, Brashear respotdéAll | know is that we
received a phone call from neighbmy residents asking us to lookarthe issue. We called the
State Soil’'s Office and they told tisat they would be glad todk into the issue. That's all |
know about it.” [d. at 2). Second, Brashear advisedt the Planning Commission does not
typically take action on proposainvolved in litigation. Id. at 1;see alsdocket No. 57-20 at
4-5 (discussing an “unwritten policy” that istEoning Board’s “custom and practice™)). As
ATI and Excell had filed suit in federal court on December 17, 2010, to require the Zoning
Board to allow the companies to build the towBocket No. 1), Brashear’s advice amounted to
a recommendation that Wilson Cdyimndefinitely put off a decision on the Site Application

until the litigation was resolved.

IV.  ATI's second set of applications

In August 2011, ATI filed a second Sitgplication with the Rinning Commission to
eliminate the nonconforming use by subdividing kbt and creating a utti lot, and a second

Use Application with the Zoning Board to constrtiat tower. (Docket Nos. 18 at 1 & 19 at 1).

A. The Planning Commission’s hearing on Aé&cond Site Application on October 21,
2011

The Planning Commission set the secoitd Application for hearing on October 21,
2011. After the Planning Commission’s chairvamexpressed her hope that the body would
deny the application without prajice, no other member rosestigpport her view. (Docket No.

57-20 at 16). As a result, the Plannldgmmission took no acth on the second Site



Application which, as ATI's representatiaad the Planning Comssion’s lawyer agreed,

meant the application was approved by operation of Igid.).

B. The Planning Commission’s multiple consideyat of ATI’s UtilityLot Application

Still remaining before the Planning Commessi however, was the need to designate the
subdivided parcel as a utilitpt. The Planning Commissn considered—and punted on—ATI's
Utility Lot Application, (Docke No. 57-21), four times, (Docket Nos. 57-22 at 5 (December 16,
2011 hearing deferring action); 57-23 at 18l{fuary 17, 2012 hearing denying application
without prejudice); 57-24 at 7 (April 20, 2012 hegrdeferring action); 57-25 at 7 (May 18,
2012 hearing denying application without pregg)). The Ultility La Application remains

unresolved.

! The exchange went as follows:

Madame Chair: [The Site Application is] being denied without prejudice because it's in
litigation. Do | have a motion from the board?

(Noresponse)

Madame Chair: Then if | do not have a motion through the board to deny without prejudice, |
need a motion from the board.

(Noresponse)
Madame Chair: We have to act on this some way.

[ATI Representative] Rotenstreich: Well, you ddmave to act. It's approved if you don't act,
but you don’t have to act.

[Wilson County Attorney] Jennings: That's correé&ndy [Rotenstreich] and | agree on that.
[Wilson County Planner] Brashear: That's correct.
Mr. Rotenstreich: Yeah. So you can do nothing.
Madame Chair: I'm asking the board for a motion.
(Noresponse)
Madame Chair: Then we have no motion from the board.
Mr. Rotenstreich: Thank you very much.
(Docket No. 57-20 at 16-17).



C. The Zoning Board'’s first hearing on ATkgcond Use Application on February 17,
2012

Meanwhile, on February 17, 2012, the ZonBward held a hearg on the second Use
Application, which became the company’s opieeapplication before the Zoning Board after
ATI fixed the nonconforming-use issue that had earlier stymied the process. ATI presented
evidence that its second Use Application contpligth the county’s Tower Regulation (which
Planner Brashear later admitted, (Docket No. &f-4)) and that the parcel’s nonconforming use

was no longer a problem, (DodKgo. 57-23 at 7-9, 13-14).

As they had at the earlier hearing on ATlist Use Application]ocal citizens voiced
concerns about the undesirablsthetics and potentially negativedith effects of the proposed
tower. (Docket No. 57-23 at 7-9). As well, oppats raised the spects a potential drop in
enrollment at the Friendship Christian Schoaddl. &t 7). The Zoning Board also discussed
ATI's ongoing negotiations with a property owrier an alternative tower location, which ATI

engaged in at the county’s requesd. &t 3—4).

At the hearing’s end, the Zoning Boardedto deny ATI's second Use Application
without prejudice because of ATI’s ongoing discaasiwith another landowner, as well as the
Zoning Board’s “unwritten policy” of not makindecisions concerning matsain litigation. (d.

at 13).

D. The Zoning Board’s second hearing onl’l&Becond Use Application on April 20,
2012



The second Use Application was again befihe Zoning Board on April 20, 2012. The
Zoning Board voted to defer the issue until Mayile/AT| negotiated over an alternative site.

(Docket No. 57-26 at 11).

E. The Zoning Board’s third hearing on ATI's second Use Application on May 18, 2012

The third and final hearing on ATI'®sond Use Application took place on May 18,
2012. On that date, Brashear again inforttedZoning Board that the ATI’'s second Use
Application met the requirements of the TovrRegulation, (Docket No. 57-27 at 1, 4-5), and
ATI again stated that the parcel’smomnforming use had been eliminatad, &t 1). Countering
concerns about the proposed tower'sremmic impact on the nearby school, ATI's
representative relateébat the company operates towers41 private-school campuses around
the country, and that none tioise schools suffered adverse economic consequences as a result.
(Id. at 4). After hearing from two citizens oppogedhe tower for the same reasons raised
before, the Zoning Board voted to defer a sieti on the second Use Aation indefinitely

until ATI’s litigation came to a close.ld. at 12).

V. Federal lawsuit

As noted, ATI and Excell (collectively, ATI) filed this suit agsi Wilson County’s
Zoning Board and Planning Commission (caiieely, Wilson County) on December 17, 2010,
the same day that the Planning Commissidd tiee initial hearing on ATI’s first Site
Application. (Docket No. 1) As the process wore on, ATl iive amended its complaint to
narrate the twists and turns of the applicatadyrinth. (Docket Nos. 4 & 58). ATI's lawsuit

asks the Court to declare that Wilson Cguritlated the Teleaomunications Act of 1996

10



(TCA), Pub. L. 104-104, Feb. 8, 1996, 110 Sh&t, codified at 47 U.S.C. § 1Bt seq and to
order the Zoning Board and PlangiCommission to issue all cesssary approvals and permits
so ATI can construct the proposed tower. Spealiff, ATI alleges the Zoning Board'’s denial of
ATVI's initial applications did not meet the TC&iwriting and substantial-evidence requirements.
Further, ATl maintains that Wilson County’s actiomish respect to its first set of applications
had the effect of improperly prohibiting the preiain of wireless services. ATI also asserts the
county’s failure to timely resolve the pendiagplications was unreasable under the TCA.
Finally, ATl contends that bbtbodies acted beyond the boundisheir legal authority under
Tennessee law when they refused to approve apiplics that complied with the pertinent parts

of the county’s zoning ordinance.

ATI moved for summary judgment on all ¢fa8 on December 3, 2012. (Docket No. 55).
Wilson County opposed the motion on Janugrg2013, (Docket No. 63), and ATI replied one

week later, (Docket No. 69)T'he motion is ripe for review.

LEGAL STANDARD

A party may obtain summary judgment ietbvidence establishes that there are no
genuine issues of matafifact for trial and the moving paris entitled to judgment as a matter
of law. SeeFed. R. Civ. P. 56(cffovington v. Knox Cnty. Sch. Sy&05 F.3d 912, 914 (6th Cir.
2000). The moving party bears the initial burdesatfsfying the Court it the standards of
Rule 56 have been megee Martin v. Kelley803 F.2d 236, 239 n.4 (6th Cir. 1986). The
ultimate question is whether any genuine issue of material fact is in disgrd#eAnderson v.
Liberty Lobby, Inc.477 U.S. 242, 248 (19868}ovington 205 F.3d at 914 (citinGelotex Corp.

v. Catrett 477 U.S. 317, 325 (1986)). If symmary judgmeris inappropriate.

11



To defeat a properly supported summarggment motion, the nonmoving party must set
forth specific facts that show a geneiissue of material fact for thialf the party does not do so,
summary judgment may be entered. Fed. R. Ei56(e). The nonmoving party’s burden to
point to evidence demonstratingq@nuine issue of material fdor trial is triggered once the
moving party shows an absence of evideto support the nonmoving party’s caSlotex 477
U.S. at 325. A genuine issue exists “if the evadeis such that a reasdoha jury could return a

verdict for the nonmoving party.Anderson477 U.S. at 248.

ANALYSIS

The TCA does not intrude on the generdhatity of local governments to regulate
zoning, 47 U.S.C. 8 332(c)(7)(Abut it does regulate how locgbvernments make decisions
concerning the construction of telecommuniaagitowers. ATI argues there is no genuine
dispute of material fact that Wilson County’sieais refusals to approve ATI's applications
violate four specific limits the TCA imposes ornil8én County and that the proper remedy is an
injunction compelling the county issue the requested permits.addition, ATl maintains that
summary judgment is appropriate on its clémat Wilson County exceeded its authority under
state law, which limits the power of local gowarents evaluating zoning applications like ATI's
to consider only whether those applications comyti pertinent zoning@rdinances. The Court

considers each argument in turn.

“In writing” (Count 2)

ATI first argues that Wilson County’s failure igsue written denialsf its applications

violates the TCA’s mandate that a local gowveent decision “to deny a request to place,

12



construct, or modify personal wireless\wsee facilities shall be in writing.ld. 8
332(c)(7)(B)(iii). To satisfy the TCA'’s “in writing” requirement, a local government’s denial
must “(1) be separate from the written recq);describe the reasofw the denial; and (3)
contain a sufficient explanation of the reastmighe denial to allw a reviewing court to
evaluate the evidence the record that supports those reasoieW Par v. City of Sagingw
301 F.3d 390, 395-96 (6th Cir. 200 ew Paradopted the “persuasivedasoning of the First
Circuit, which observed that “permitting local d@ls to issue written denials that give no
reasons for a decision would fruete meaningfulydicial review,even where the written record
may offer some guidance as to the board’s ratiorfaléd. at 395 (quotingsw. Bell Mobile Sys.,

Inc. v. Todd 244 F.3d 51, 59-60 (1st Cir. 20D{emphasis added).

ATI argues that Wilson County’s two written dels are inadequate. In the first instance,
the Zoning Board circled “Relief Denied” on thetfit of ATI’s first UseApplication, explaining
in full that its decision was “due to noncompliance of property, multiple uses on site.” (Docket
No. 57-1 at 1). In the second instance, the Zgidoard denied without prejudice ATI's second
Use Application on February 17, 2012, “based on ongoing litigations [sic] and negotiations with
an alternate site.” (Docket No. 57-19 at I addition, ATI contends Wilson County never
denied its two Site Applications and Utilipt Application in wriing, and that the Zoning
Board never explained in writing the action®ibtk when it subsequédntconsidered ATI’s
second Use Application. For ip&rt, instead of parsing bwhether the Zoning Board and
Planning Commission denied each individuallegapion “in writing,” Wilson County counters
that its various denials meet the TCA'’s riegment because they are noted on the paper

applications, in meeting minutes, andaritten transcripts of the hearings.
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Under Sixth Circuit authority, Wilson County&nials were not “in writing.” To begin
with, the notation on ATI's second Use Applion—denying ATI’s application because of
“ongoing litigations [sic] and negotiations with an alternate sitd,j-does not meet the third
New Parprong. While those eight was effectively give twogasons for the denial, the
relevance of these reasons, standing alommtiself-evident. ltdoes not explain whether
Wilson County has a policy to deny zoning apglaras that generatetigation and, if so, the
basis of that policy. And it does not illumindkee authority that makes ATI's hunt for an
alternative location an allowabpround for denial under theunty’s zoning ordinance. The
Zoning Board’s notations, siletd the legal bases for both gdtreasons, do not provide “a
sufficient explanation of the reasons for thaidl and thus impede &éCourt’s ability “to

evaluate the evidence the record that supports those reasomev Par 301 F.3d at 395-96.

As for the meeting minutes and heartranscripts, neitheof those satisfiNew Pais
requirement that a denial “be separate froevthitten record,” 301 F.3d at 395, for the simple
reason that these documeats part of the written record. ‘fie primary purpose of the separate
writing requirement is to allow a reviewing cotw focus with precision on the action that was
taken and the reasongppwrting such action."'Omnipoint Holdings, Incv. City of Southfield
355 F.3d 601, 606 (6th Cir. 2004). While the hegtranscripts and meeting minutes offer a
window into the issues individual Zoning Board and Planning Comonisaembers raised, the
motions they made, and their ultimate votesséhdocuments fail to distill the reasons the
Zoning Board—speaking as a unified body—denied A&pplications. This is not to say that
hearing transcripts and meetimgnutes can never be sufficiently separate from the written
record to satisiiNew Par But in this case, the hearin@miscripts and meeting minutes are not

sufficiently separate because the Court cadisatern after studying them the arguments the
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Zoning Board and Planning Commission reliedasropposed to the arguments those bodies
found unavailing. As the meeting minutes and ingatranscripts do not enable the Court “to
focus with precision on . . . the reassnpporting [the County’s] action[s]id., they fall short

of New Pars separate-writig requirement.

Absent a separate, reasoned, and written explanation of its decisions, Wilson County’s
denials do not meet the TCA'’s “in writing” requirement, entitling ATI to judgment as a matter of

law on this issue.

Il. Substantial evidence (Count 2)

Next, ATl urges that Wilson County’s deniaislate the TCA’s requirement that zoning
decisions be “supported by substantial evideng¢e,U.S.C. § 332(c)(7)(B)(iii), when evaluated
“in the context of applicable state and local lafMobile Cent., LLC v. Charter Twp. of W.
Bloomfield 691 F.3d 794, 798 (6th Cir. 2012) (intergabtation marks omitted). A reviewing
court “may not overturn the [zoning] decision ‘sabstantial evidence’ grounds if that decision
is authorized by applicable local regulationsl supported by a reasonabl@ount of evidence.”

Id. at 798-99 (internal quotation marks omitted).

“[T]he familiar substantial-evidence standardtisfined as “such relevant evidence as a
reasonable mind might accept asqudee to support a conclusion.it. at 799 (quoting
Universal Camera v. NLRB40 U.S. 474, 477 (1951)). In reviewing an agency action for
substantial evidence, this Court must “lookmioether the agency exghed any credibility
judgments it made and whether it gave reasonesréaliting one piece of evidence over another.”

Id. (internal quotation marks omitted). Further,K[$] Court reviews the ére record, including

15



evidence opposed to thestdt of the decision.”New Par 301 F.3d at 396 (internal quotation

marks omitted).

ATI argues summary judgment should be grdftecause the record evidence establishes
that the company’s various applications ctymwith the relevant requirements and no
substantial evidence supports Wilson Countigaials. Wilson County counters that three
grounds provide substantial evidence for its decisioRgst, Wilson County insists its denials
were based on substantial evidence that Apiltgoosed tower could detrimentally impact
student enrollment at the Fnigship Christian School. SeahriWilson County maintains the
Zoning Board had ample grounds to deny ABplications because of the parcel's
nonconforming status. And finally, Wilson Cdursuggests its informal policy of not
considering matters subject tongkng litigation also jstified its denials.The Court looks at

each ground in turn.

To begin, the Zoning Board lacked substrévidence that the proposed tower might
negatively impact the Friendship @tian School, rendering this basis an impermissible ground
to deny ATI's applications. The trouble foridon County is twofold.First, the concerns
various citizens expressed abthé tower’'s economic impact on the school all stem from fears
about the tower’s effects on the hbadf the school’s students. A review of testimony offered to

the Zoning Board in support of this claim makkat clear. Kevin Lester, chairman of the

2 Wilson County appears to concede that cameexpressed about the proposed tower’s aesthetic
unsightliness, its health risks digeradio-frequency emissis, and its negative effect on property values

are not legitimate grounds on which to rest its substantial-evidence explanations. (Docket No. 66 at 22—
23). At any rate, as the county does not meaningfigiyelop arguments related to these three grounds,

the Court deems them waiveHensley v. Gassmaf93 F.3d 681, 687 n.6 (6th Cir. 2012) (“[i]t is not
sufficient for a party to mention a possible argumenténntlost skeletal way, leaving the courtto . . . put
flesh on its bones”) (internal quotation marks omitted).

16



school’'s board of directortgstified at the November 19, 2010 hearing on ATI’s first Use

Application that

the safety of our children is a primargncern of an instition like ours . . . .
Many studies have gone on and are comigid go on regarding whether it is or
whether it is not safe and perhaps the jurstiisout on that . . . [I]t just does not
seem like good stewardship on the childréinss to—while the jury may be out
on this subject, to locate a tower tohise to both the day care and Friendship
Christian School [and] . . . it just doesadem wise to let ehchildren be perhaps
guinea pigs while we learn moabout what the effects may be.

(Docket No. 57-5 at 56-57). At the same hagriTina Devlin, a resident of the adjoining
property and mother of three children whe atudents at the Fndship Christian School,
related that several studies she found confirmed that “[c§imldre at the greatest risk” from
tower emissions and that ATI's proposed tower nats‘at a safe distance from the schoolld. (
at 61-62). The Zoning Board heard no testimomycerning the tower’s impact on the school

unrelated to its perceivezffect on student health.

The same was true of the testimony the Zoning Board heard from citizens opposing
ATI's second Use Application on Februdty, 2012. Jerry McFarland, an elected Wilson
County Commissioner and area resigstdated that some parentsdynnot wish to elect to send
their children” to Friendship Clglian School “if thisise is too close.” (Docket No. 57-23 at 7).

McFarland expanded on this:

One last comment, Mr. Chairman. Thancern is health and | know we can’t
consider that under the Federal law. Tdhadsn’'t mean it's not [sic] fair. But if
you can imagine the radiation generatenfrira cell tower or a light bulb and the
closer you get to that light bulb, energysttaught a couple of us there. But the
closer you get to that [radio frequendyle more you're receiving it. As you pass
that site, you're going on down the roaad the less and less you receive of it.
The concern is there. At the school #h&gls will be parked underneath it for
eight hours a day and tfgtheir concern and thgust don’'t want that.
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(Id. at 9). In sum, the testimony the ZonBgard heard concerning the proposed tower’s
financial consequences on théagal did not reach beyond specubatithat parental fears about

the tower’s harmful effects on children’s healtbuld lead to a drop in enrollment.

The legal problem for Wilson County—andetreason the stated worries about the
tower’s impact on the school amet substantial evidence than support the county’s denials—
is that health concerns are an impesible ground of denial under the TC&ee47 U.S.C. §
332(c)(7)(B)(iv) (“No State olocal government or instrumeatity thereof may regulate the
placement, construction, and modification of persaneeless service facilities on the basis of
the environmental effects of radio frequency emissioriee extent that st facilities comply
with the Commission’s regulations concerning such emissionstig Sixth Circuit has long
held the sameTelespectrum, Inc. v. Pub. Serv. Comm’n of E§7 F.3d 414, 424 (6th Cir.
2000) (“concerns of health riskisie to the emissions may not ctituge substantial evidence in
support of denial by statutorylel). As the economic-impacétionale the tower’'s opponents
advanced is, at its core, a constellation of concerns about the towe€wgérgealth risks, the

Zoning Board lacked substantial evidenceeay ATI's applicatios on this basis.

On top of that, the Zoning Board also laclsedbstantial evidence teny the applications
based on the tower’s economic impact because each individual who spoke about the detriment
the school would suffer relied on little morethconjecture and unsupported opinion. While the
Sixth Circuit has not said &l lay opinion evidence mayeversatisfy the substantial-evidence
requirement, it has rejected similay4apinion testimony at least twic&eeT-Mobile Cent. 691
F.3d at 804 (“ostensibly lay opom is not substantial evidenceTelespectrum?227 F.3d at 424
(while tower opponents “may have been credigyepathetic witnesses . . . their testimony was

no more than unsupported opinion”). Moreover,dages on which the Sixth Circuit relied in
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rejecting such testimony “remark that opinion i$ swfficient to meet th substantial evidence
requirement.”MIOP, Inc. v. City of Grand Rapigd&75 F. Supp. 2d 952, 956-57 (W.D. Mich.

2001) (citingTelespectrum227 F.3d at 424).

Standing against this lay-opam evidence is the testimony AT I's representative, who
related that none of the 41 prigagchools in the country on whi&fTI's towers are located have
reported tower-related enrollment losses. (Dobl®t57-27 at 4). Taking all of that evidence
into view—unsupported opinions on the one hand unrefuted numerical data on the other—
the Zoning Board did not have substantial exick to deny ATI’'s appations due to the

proposed tower’s economic impact on the Friendship Christian School.

Next, the Court considers whether the ramforming status of the proposed site
constitutes substantial evidence to justify tlomifig Board’s denial of Alls applications. To
recap the facts, the Zoning Board denied’a&Tirst Use Application on November 19, 2010,
“based on the nonconforming status of the sii@bcket No. 57-5 at 70). When ATI came
before the Planning Commission with a Site #qgdion to eliminate th parcel’s nonconforming
use, the Planning Commission denied ATI’s techlty compliant Site Application because the

Zoning Board previously denied ATI's Useplication. (Docket No. 57-13 at 4).

The precise question for the substantiaiemce analysis is whether the Planning
Commission’s decision to deny tB&e Application to fix the pael’'s nonconforming use based
on the Zoning Board’s earlier denial of thee Application—which, recall, was due to the
Planning Commission’s anticipatadtion on the Site Application-si‘authorized by applicable
local regulations.”T-Mobile Cent.691 F.3d at 799 (internal quotation marks omitted). The
answer is no. As ATI's representative pethbut at the PlanninQommission hearing in

December 2010, Wilson County’s zoning ordioamloes not require the Zoning Board to
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approve the Use Application before the PlagnCommission rules onelSite Application.
(Docket No. 57-13 at 2—3). Wilson CourdgyMayor, who does double duty as a Planning
Commission member, agreed. (BetNo. 57-14 at 2—-3). Mote the point, Wilson County’s
opposition to ATI's summary-judgment motion dagot point to any legal authority that
authorized it to ensnare ATl in a bureaticr&atch-22, no matter how good the catch. The

county lacked substantial evidence toyl&TI's applications on this basis.

Finally, the Court considers whether Wilsonu@ity had substantial evidence to predicate
denial of ATI's applications on éhfact that ATI initided litigation against the county. Assessed
in the context of applicable state and local [&awobile Cent. 691 F.3d at 798-99, the answer,
again, is no. Although Wilson County reféosa “custom” or “practice” of refusing
consideration of items in pding litigation, it fails to provide evidence of this policy—
unsurprisingly, perhaps, as the policy is “uriten.” (Docket No. 66 at 9). Moreover, it is
unclear that Wilson County’s denials of ATI's dipptions here are actually consistent with the
“unwritten” policy. As Wilson County tellg, the Zoning Board and Planning Commission
usually refuse to act on applications that imeditigation between #happlicant and a third
party opposed to thapplicant’s plannot the county itself(id. at 17). Wilson County Planner
Tom Brashear could only recall omestance in which the county refused to act on an application
under this informal policy in which the county was sued. (Docket No. 68-2 at 59). Because
applicable state and local laws do not empowdson County to deny ATI’'s applications due to
the county’s involvement in pending litigationigibasis, too, does not provide substantial

evidence to supportéhcounty’s denials.

In sum, Wilson County did not have subsiantvidence to deny ATI's applications for

any of the reasons it gave, entitling ATljiolgment as a matter of law on this issue.
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[I. Prohibiting the provision of wireless services (Count 1)

ATI next argues that Wilson County’s deniafsATI’s applications transgress the TCA’s
bar on local government regulatiathat “prohibit or have thefiect of prohibiting the provision
of personal wireless service.” 47 U.S.C. 8 332(¢B)(i)(I1). The statutory text forbids both
general prohibitions or bans onreless-service facilities, as well as facially neutral policies that
“have the effect of prohibiting service” becauseythhave the necessary result that all possible
sites in a given area will be rejected.aurence Wolf Capital Mgmt. Uist v. City of Ferndale

61 F. App’x 204, 220-21 (internal quotation marks omitted).

As ATI does not contend that Wilson Courstyegulations result in a general ban on
wireless-service facilities, the issue here is whether Wilson County’s denials of ATI's
applications violate the TCA because they dffety prohibit the provision of personal wireless
services. The Sixth Circuit uséstwo-part test to consider winelr the denial of an application
amounts to an effective prohibition: there must be (1) a showing of a significant gap in service
coverage and (2) some inquiry irttee feasibility of alternativeatilities or site locations.T-

Mobile Cent. 691 F.3d at 805 (internal quotation marks omitted).

A “significant gap” in coverage exists where “a [single] provider is prevented from filling
a significant gap in itewnservice coverage,” even if other proers offer coverage in that area.
Id. at 806 (internal quotation marks omitted). Afues it demonstratedsignificant gap in
AT&T’s coverage in the area. Feupport, it points to propatien maps showing holes in signal
strength, reports of customer complaintsaacount of a radio-&guency engineer who
conducted a drive study showing wesiggnal strength, (Docket Nos. 57ab12-14, 25-26; 57-6

at 1-3; 57-7 at 1; 57-8 at Bs well as the explanations ofslevidence ATI’s representative
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offered to the Zoning Board, (Dodkido. 57-5 at 11-26). Just aslifMobile Centrat—in which
the Sixth Circuit held that progation maps, drive-tesiata, a radio-frequency engineer’s report,
and customer complaints are the “types of evidence . . . suitat@port a claim for a
substantial gap in coverage,” 691 F.3d at 807e-dvidence here amply shows a significant

coverage gap.

Wilson County’s two responses are unavailifidpe county’s first claim is that no one
really knows how significant the gap is becaA3#’s measurements do not account for signal-
strength improvements that may result if a bgakT&T tower becomes operational. (Docket
No. 66 at 24). The problem withis argument is that Wilson County has not factually countered
ATI's evidence that the additional site fallstseide of the area that would improve AT&T’s
weak coverage spots. (Docket No. 57-5 at 2p—R8rely flagging arapparently unviable
alternative does not create an issue of fagtlson County’s second argument—that a fact
guestion exists as to the coverage gap’s sigmfie because one person testified that coverage in
the area is finejd. at 25)—also does not get the cquwhere it wants to go because Wilson
County does not explain this persegualifications or expertise to opine on the matter. A single
opponent’s lay opinion about coveraggality does not upend the conclusion that ATI showed a
significant coverage gap.

The second prong @-Mobile Centrak effective-prohibition inquiry focuses on whether
a provider made “some showing as to the imersess or necessity of its proposed means of
closing” the identified gap. 691 F.3d at 808 (intdrquotation marks omitted). In contrast to
circuits that compel providers tiemonstrate that no iable alternatives” existhe Sixth Circuit
“require[s] the provider to show that the mannewhich it proposes to fill the significant gap in

service is the least intrusive on the valthest the denial s@ht to serve.”ld. (internal quotation
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marks omitted). A provider satisfies this “leagtusive” standard if it “show[s] that a good
faith effort has been made to identify and eaé¢ less intrusive alternatives, e.g., that the
provider has considered less sensitive sites, aligmsystem designs, alternative tower designs,

placement of antennae on existing structures, étt.{internal quotation marks omitted).

ATl undoubtedly made a good-faith effort to identify and evaluate less intrusive
alternatives to the Trice Roatte. At Wilson County’s reast, ATI investigated several
potential alternative locations for the proposmaer. Micah Retzlaff, a project manager for
Excell Communications, the company with wh&hl contracted for $e-location services,
stated that Excell investigatatileast five properties in tlsearch ring that met ATI's zoning
and engineering requirements and whose owmers willing to enter into a lease agreement
with ATI. (Docket No. 57-2 at 13-14). Aeell, Retzlaff testified that no other qualifying
parcels apart from the Trice Road pedy exist in the search aredd.(at 14). Based on this

evidence, ATI made a good-faith effortittentify the least itrusive alternative.

Wilson County does not dispute that ATI colesed these other @perties. Instead, it
cherry-picks language frof+Mobile Centralto claim that ATI cannot show good faith because
the company did not consider alternative systiessigns or alternativewer designs. (Docket
No. 66 at 25). BuT-Mobile Centralk open set of examples of what a search for “less intrusive
alternatives” might include (which is quotatdove and concludes, tellingly, with the word

“etc.”), does not obligate ATI to conduct eanluiry before it can show good faith.

The county also maintains that a disputect £xists as to whether ATI “investigated
every single piece of property withihe applicable search ring.1d(). Wilson County misses
the mark, as the law does not require this. IngedSixth Circuit explicitly rejected the “no

viable alternatives” standard, whidt observed, could force “a caari[to] endlessly . . . search
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for different, marginally better alternativesT-Mobile Cent.691 F.3d at 808. Because ATI was
not required to turn every stoneita search for a viable locatiotie fact that it didn’t do so is

immaterial to Wilson County’s legal argument.

To summarize: ATI has met its burdenshow that a significantoverage gap exists
and that its proposed tower is the least intrusieans of filling that gap. Against that backdrop,
Wilson County has not pointed to evidence inrderd factually dispiing either conclusion.
As a result, ATl is entitled to judgment amatter of law on its claim that Wilson County’s

denials effectively prohibit the pvision of personal wireless sereiin violation of the TCA.

V. Unreasonable delay (Count 3)

The next claim on which ATI seeks summaugigment is that Wilson County’s delays in
processing the company’s second set of applicatviolate the TCAThe statute requires a
local government to act “within a reasonable paof time after [a provider’s] request is duly
filed with such government or instrumentalitykiteg into account the nature and scope of such
request.” 47 U.S.C. 8 332(c)(7)(B)(ii). Ithough the TCA does not define it, the Federal

Communications Commission (FC@Gas declared a “reasonable period of time” is

presumptively, 90 days to process pe wireless service facility siting
applications requesting collocations, aaldp presumptively, 150 days to process
all other applications. Accordingly, 8tate or local governments do not act upon
applications within those timeframes, theeffailure to act” has occurred and
personal wireless service providers may seek redress in a court of competent
jurisdiction within 30 daysas provided in Section 333(€)(B)(v). The State or
local government, however, will have tbpportunity to rebuthe presumption of
reasonableness.

In the Matter of Petition for Bclaratory Ruling to Clarify Proviens of Section 332(c)(7)(B) to

Ensure Timely Siting Revie@4 FCC Rcd. 13994, 14005, 1 32 (Nov. 18, 2009) (FCC Order).
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The operation of the 90- or 150-day presumptioas “not, in and of itself, entitle the siting
applicant to an injunctiogranting the application.ld. n.99. Instead, “if a court finds that the
State or local authority has failed to rebut the ymgstion that it failed to act within a reasonable

time, the court would thenveew the record to deternerthe appropriate remedyld.

ATI says the absolute latest date Wilsbounty had everything iteeded to act on the
company’s applications is May 18, 2012 TI concludes the county'failure to process ATI's
applications by October 18, 2012—150 days latereans that Wilson County presumptively
violated the TCA because it did not act on thdiapfions within “reasnable period of time®
ATI continues that the county cannot rebut this presumption because no evidence suggests that
ATI's applications were exceptional and “leigpately require[d] more processing timeld. at
14008, 1 37. ATI adds that the TCA does not inclaige provision that affirmatively allows

local governments to defer action on a corgbgplication because of pending litigation.

The Court agrees. Wilson County violated TCA by failing to act on ATI's second set

of applications withira reasonable period of time. In aguh to the fact that the county’s

% To understand how ATI reaches this date, a rewigtiie convoluted path the applications took is
necessary. ATI's second Site Application, which sowgisubdivide the parcel in order to deal with the
nonconforming-use issue, was approved by operafitaww on October 21, 2011, when the Planning
Commission failed to act on it. (Docket No. 57-20 at 16). As a result, the sole issue precluding the
Zoning Board’s approval of ATI's Use Applitan—the parcel’s nonconforing status—was gone.
Nevertheless, the Planning Commission still refusadke up ATI’s Utility Lot application, (Docket No.
57-21), repeatedly invoking the county’s unoffiaia-consideration-when-there’s-pending-litigation
policy to defer a decision on the matter, (Docket Nos. 57-22 at 5; 57-23 at 13; 57-24 at 7; 57-25 at 7).
The Zoning Board considered ATI's second Use ligagion on three occasions, voting each time either
to deny it without prejudice or put off a decision, even though it met the Zoning Board’s requirements.
The third and final hearing on it took place on May 18, 2012, at which point the Zoning Board voted to
defer consideration indefinitely until this litigation céuded. (Docket No. 57-27 at 1, 4-5, 12). Thus
May 18, 2012, is the latest conceivable date onhvAitl had all of its ducks in a row, so to speak.

* ATI’s summary-judgment brief incorrectly notes ttta¢ hearing was on May 21, 2012. (Docket No.

55-2 at 24). The transcript of the Zoning Board meeting, however, indicates it occurred on May 18, 2012.
(Docket No. 57-27 at 1). As a result, ATI's calculatadrine 150-day period in its brief is off by three

days.
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pending-litigation rationale findso support in the TCA, it also finds no support in Wilson
County’s own policies or gulations, as discussed above. ad®sult, the Court grants summary
judgment to ATI on its claim that Wilson Courgydelays in processing ATI's applications

violate the TCA.

V. Remedy for TCA violations

Having found that ATl is entitled to judgmeat a matter of law on the claims addressed
above, the Court next considers the approprerteedy. ATI seeks an injunction directing
Wilson County to approve its applications and ésall necessary authorizations for ATI to build
and operate the proposed tower. (Docket Na2 8538-39). Wilson County responds that the
Court should remand the matter to the county to conduct additional evidentiary hearings that will

allow interested parties to submit raevidence. (Docket No. 66 at 26).

“Although the TCA does not specify a particutamedy for violation®f its provisions,”
the Sixth Circuit has “repeatedipncluded that where the defendant denied a permit application,
and that denial violated the TCA's ‘in writing’ and ‘substantial evidence’ requirements, the
proper remedy is injunctive relief compellingettlefendant to issue the requested permit.”
Tennessee ex rel. Wireless Income Props., LLC v. City of Chattarfiyk&.3d 392, 399 (6th
Cir. 2005) (citation omitted). Wilson Countyil&ato explain what additional evidentiary
hearings could possibly achiead the Court discerns no useful purpose in remanding this
matter to expand the record. In addition, \MiCounty does not disputhat ATI’s various
applications meet the technical requirementsbanty regulations impes Given that, “the
proper remedy is injunctive relief compellingettlefendant to issue the requested pernhit.”

Accordingly, Wilson County must immediategyant the Use Applideon and all approvals
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necessary to allow ATI to construct the proposeuder. In additionthe county must cease all

attempts to prevent ATI frosubdividing the proposed site.

VI. State-law claim (Count 4)

Separate from its TCA claims, ATl seeksmsuary judgment on its claim that the Zoning
Board and Planning Commission lacked autly under Tennessee law to deny ATI’s
applications due to pending liagon because this is not arpessible ground for denial under
Wilson County’s zoning ordinance. (Docket N&-2 at 39-40). In respse, the county latches
on to five words from another case involving4tsning Board and argues that even if its denials
were not based on grounds enumerated izdnég ordinance, its actions were nonetheless
“within existing standards and guidelines.” (Docket No. 66 at 26 (dfditgon Cnty. Youth

Emergency Shelter, Inc. v. Wilson Cnfy3 S.W.3d 338, 342 (Tenn. Ct. App. 1999))).

The administrative authority of the Zowgi Board and Planning Commission permits
these bodies only to consider whether an apptimeets the rules enumerated in the county’s
zoning ordinanceMerritt v. Wilson Cnty. Bd. of Zoning Appea®6 S.W.2d 846, 854-55
(Tenn. Ct. App. 1983). They have “neither the power to zone nor to amend the zoning
ordinance.”ld. at 854. As a result, “[a] deniaf a zoning permit which meets all the
requirements of the ordinance when thenmedsalid ground for deal is arbitrary and

unreasonable.’ld.

As discussed above, ATI's applicationstriie requirements of Wilson County’s zoning
ordinance. Further, the coungypractice of not considering matiesubject to pending litigation
finds no support in the zoning ordinance, cargaio pending-litigation provision. The Zoning

Board and Planning Commission exceeded thelraaity because they did more than simply
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determine whether ATI's requested use congplith Wilson County’s zoning laws. ATI is

entitled to summary judgent on this claim.

CONCLUSION

For the foregoing reasons, the Court GRANTS Plaintiffs’ motion for summary judgment,

(Docket No. 55). An appropriate Order will be entered.

‘/4@; H&w\()

KEVIN H. SHARP
UNITED STATESDISTRICT JUDGE
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