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UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION
SABRINA HOLDER,
Plaintiff,

Civil No. 3:11-CV-0076
Judge Aleta A. Trauger

V.

AT&T SERVICES, INC. and
COMMUNICATIONSWORKERS
OF AMERICA,

N N N N N N N N N N N

Defendants.

MEMORANDUM AND ORDER

On October 15, 2014, the Magistratelde issued a Report and Recommendation
(“R&R") (Docket No. 224), which recommendsathboth the Motion to Dismiss for Lack of
Prosecution (Docket No. 220)dd by Defendant AT&T Serges, Inc. (“AT&T”) and the
Motion to Dismiss (Docket No. 223) filed by @@dant Communications Workers of America
("“CWA") be granted and that thection be dismissed with pugjice. Plaintiff Sabrina Holder
(“Holder”) has filed Objections (Docket No. 240), to which AT&T has filed a Response (Docket
No. 241), and CWA has filed a Response (Docket No. 243). For the following reasons, the court
will overrule the Objections, accept and adopt the R&R, and grant the Motions to Dismiss.

When a magistrate judge issues a repnd recommendation regarding a dispositive
pretrial matter, the district court must revides novoany portion of the report and
recommendation to which a specific objection islmaFed. R. Civ. P. 72(b); 28 U.S.C. §
636(b)(1)(C);United States v. Curti237 F.3d 598, 603 (6th Cir. 200Massey v. City of

Ferndale 7 F.3d 506, 510 (6th Cir. 1993). Objectiongst be specific; an objection to the
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report in general is not sufficient and wiisult in waiver of further reviewSee Miller v.

Currie, 50 F.3d 373, 380 (6th Cir. 1995). However, é&ssare not waived if the magistrate judge
fails to warn the party of the potential waiv&ee Mattox v. City of Forest Paik83 F.3d 515,
519-20 (6th Cir. 1999). Upon reviewing the objexs, the district court may “accept, reject, or
modify the recommended dispositi receive further evidencer, return the matter to the
magistrate judge with instructiofisFed. R. Civ. P. 72(b)(3).

FACTSAND PROCEDURAL BACKGROUND

Holder, who is proceedingro se filed this employment distnination action four years
ago. The case has a long andding history replete with discomedisputes and requests for
extensions. Because Holdeusderlying factual allegatiorend legal claims against the
defendants are irrelevant teetpending Motions to Dismiss for failure to prosecute, the R&R,
and the Objections before the court, the coeednot recite them herein. Instead, the court
focuses on the procedural history and evidehaeare directly relevant to the R&R and
Objections — namely, (1) Holderfgstory concerning ladeposition in this matter, (2) the orders
of the Magistrate Judge and thmud related thereto, and (3) Hol@efailure to appear for a third
properly noticed deposition.

l. TheFirst Two Deposition Notices and M otions to Dismiss

On February 25, 2013, the defendants noticed Holder’s deposition for March 11, 2013.
Four days before the date of theposition, Holder filed an objection, in which she stated that she
was “not comfortable” being deposed in tHigoes of AT&T’s counselnd requested to be
deposed by written questions. géket No. 63.) On April 30, 2018%)e Magistrate Judge issued

an Order requiring Holder to submit to dejios by oral examintion at a time and place



convenient to the parties (“April 2013 Order”). déket No. 85.) The re-scheduling of Holder’s
deposition was delayed whileetliefendants successfully pursued multiple motions to compel
document and written discovery from HoldegeéDocket Nos. 111, 126, 129, 133, 156, 157.)
On December 11, 2013, Holder requested‘tinat courts allow deosition to be taken by
telephone or no depositidie taken at all.” (Docket No. 12@ p. 3.) The Magistrate Judge
denied Holder’s requeshn February 7, 2014. (Docket No. 159 at p. 2.)

AT&T sent Holder a second notice of depasitior May 5, 2014, to be held at a local
court reporter’s office because Holder had refusegppear at the offices of AT&T'’s counsel.
(Docket Nos. 180 at 3; 182 at 1 6; 184 at 1.) On April 30, 2014, Holder informed defendants’
counsel that she was not available on Ma§@,4, and she requested to reschedule the
deposition to May 7, 2014.1d,) Holder also demanded that the deposition be conducted at the
federal courthouse in Nashville, Tennessé@.) (The defendants agreed and scheduled the
deposition for May 7, 2014 at 9:00 a.m. in Rod8Y of the federal courthouse. (Docket No.
182, Ex. 1.; Docket No. 184 at 2.) The defendariunsel appeared at 9:00 a.m. on that date
with a court reporter, but Holder did not timelypear. (Docket Nos. 180 at p. 3; 182 at § 7; 184,
Ex. 1 at 1 4.) Counsel for the defendants @daat contact Holder,ral Holder did not contact
them. (d.) At 9:30 a.m., the defendants notedd¢wo’'s non-appearance for the record and
departed. (Docket Nos. 180 at p. 3; 184 4t8%, Ex. 1 at 1 5.) Counsel for AT&T was later
contacted by the office of the Clerk of CourBat5 a.m. and informed that Holder was present
but could not find the conferenceom. (Docket No. 182 at | 884 at p. 2.) However, counsel
for AT&T was unable to contact counsel for CVi#&ho was returning by car to Atlanta), and the

deposition could ndbe reconvened.Id.; Docket No. 184, Ex. 1 at 1 5.)



Defendants filed two Motions to Dismisg fiailure to prosecute. (Docket Nos. 180,
184.) Holder filed responses stating that slas late for the deposition due to “morning
traffic/construction” ad “parking next to th®istrict Court house? (Docket Nos. 192, 193.)
Holder asserted that an Interstate 65 constmgiroject turned a fifteeminute commute into a
forty-five minute one. Ifl.) Holder also produced evidenitat she had secured five hours of
parking in support of the argument that she pladned to participate the deposition. I¢.)

[. Thelnitial Report and Recommendation

On June 5, 2014, the Magistrate Judigeled a Report and Recommendation that
recommended that the court dismiss this aatith prejudice for lack of prosecution, on the
grounds that Holder had unaccepyatbélayed discovery and failéd appear for her deposition.
(Docket No. 196.) However, because of a delay in electronic docketing and natification, that
Report and Recommendation had not been prepatkdhe benefit of Holder’s response to the
motions to dismiss. On June 9, 2014, theyigmate Judge issued a Supplemental Report and
Recommendation that took into account Holdez'sponses. (Docket No. 200.) Citing Holder’s
poor track record of deposition attendance and lack of involwemenoving her case forward,
the Magistrate Judge considdrHolder’s proffered excuses and rejected thddh.af p. 2-3.)

The Magistrate Judge noted thédlder had failed to even mention a problem finding the
courthouse conference roamher responseslid( at p. 3 n.1.)
Holder filed Objections to the Supplental Report and Recommendation (Docket No.

207) and, with permission of the court, filed Anded Objections on JuR; 2014. (Docket No.

! Holder also filed a “Motion to Compel; Motion for Sanctions,” accusing the defendants’
counsel of discovery misconduct. (Docket No. 188). The motion was denied as baseless by the
Magistrate Judge. (Docket No. 198.)



210.) The Amended Objections accused the Megje Judge of favoritism and also alleged
various proceduralral discovery misdeeds by the defendanid., gassim) Holder contended
that she missed her second deposition due tiicteafd construction, dinot have a cell phone,
and could not find the conference room at the courthoudeat(p. 8.) Holder asked for
indulgence as pro selitigant, sought less drastic samets than the Magistrate Judge had
recommended, and requested ttiatovery be extendedld(, passim) The defendants filed
responses to Holder's Amended Obijections, in which they argued that Holder’s actions on May 7
were not an isolated incidemyt, rather, were part of an onggipattern of failure to prosecute
the instant action. (Docket Nos. 212, 213.)e Hefendants further contended that they were
engaged in meaningfdiscovery and there was no eviderof favoritism by the Magistrate
Judge. Id.)

[1. The August 24, 2014 Memorandum and Order

On August 24, 2014, the court issued a Memorandum and QAdeyust 2014 Order”)
that declined to adopt the Supplemental Repod Recommendation. (Docket No. 214.) The
court found that (1) Holder had offered eviderof a good faith attempt to attend the May 7,
2014 deposition (including a pang receipt) that was foiled byatific delays, and (2) even if that
evidence were not credible, the Magistrate Judgenot sufficiently warned Holder that failure
to cooperate on that date would result indeeere sanction of dismissal of her actioil. &t p.

2.) The court concluded that, on balance, tte beurse of action vgao deny the defendants’
Motions to Dismiss for failure to prosecute antaine this action to the purview of the Magistrate
Judge for further proceedingdd.(at pp. 2-3.) However, tlmurt noted that it “certainly
share[d] the Magistrate Judge’sdtration with the protracted na¢uof this case, much of which

appear[ed] to be attributablettte plaintiff’s stalling tactics.” Ifl. at p. 2.) Accordingly, the
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court explicitly warned Holder as follows:TThe plaintiff is specifically on notice that any
further failures to cooperate with the defendamt present herself for deposition may result in
dismissal of her case with prejudice, and thats$toeild not expect any fughleniency from this
court in that regard.” 1. at p. 3.)

V. TheThird Deposition Notice and M otions to Dismiss

On September 10, 2014, AT&T sent Holdethird deposition notice, setting her
deposition for September 23, 2014 at 9:00 &nRoom 783 of the federal courthouse in
Nashville (the only location at idh Holder had previously agre¢al be deposed). (Docket No.
222 at 1 3 and Ex. 1.) On September 15, 2Bdider telephoned counsel for AT&T and stated
that she did not wish to appear for her deposition because the defehad not responded to
certain discovery requestdd.(at § 4; Docket No. 240 at pp. 8-9.) Holder informed counsel for
AT&T that she would send a letteegarding the depositionld() Holder subsequently left a
voicemail for counsel for AT&T in which Holder reiterated that she did not intend to appear for
her deposition. (Id. at { 5.)

Holder thereafter sent counsel for AT&T a letter concerning the deposition. The letter
was received by the offices of AT&T’s counsel Friday, September 19, 2014. (Docket Nos.
227 at pp. 2-3 & Exs.; 231 at pp. 1-2.) Howeveyresel for AT&T represents that the letter did
not reach his desk until Mondageptember 22, 2014. (Docket No. 28%p. 1-2.) In the letter,
Holder stated that, “[d]ue to obligationsdatime constraints alrdg scheduled, along with a
three (3) week training on the job, outpatiengsuy scheduled, | would not be available until

after October 14, 2014.” (Docket No. 222 at EX. 2he letter did not explain specifically how

2 Holder does not dispute this fact. (Docket No. 240 at p. 4.)
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any of these excuses created anaatonflict on September 23, 2014d.J The letter was the
first time Holder had raised any of thesewses with counsel for AT&T; Holder had not
mentioned any of them during tBeptember 15, 2014 telephone cald. &t 1 6; Docket No.
240 at pp. 8-9.) No agreement was reached éydnties to reschedule Holder’s deposition, and
Holder did not file a motion for a protective ordegrotherwise seek the assistance of the court in
rescheduling or avoiding the noticBeptember 23, 2014 depositiorseéDocket,passim)
Holder did not appear for the deposition.

The defendants once again filed Motions teiss for failure to prosecute under Federal
Rule of Civil Procedure 37. (Docket Nos. 220, 223.) AT&T argued that Holder’s “failure to
appear for her deposition for a third time was pé#d pattern of attentp to avoid engaging in
discovery in good faith.” (Docket No. 221 at3p) AT&T also cited Holder’s (1) refusal to
respond to discovery requests for over a yearfjl{2g of multiple motions making purportedly
baseless accusations against AT&T, and (3) sgekie same discovery relief after it had been
previously denied. Id.) AT&T stressed that Holder’sitd refusal to be deposed came “just
weeks after the Court specificalyarned [Holder] that her case would be dismissed if she failed
to appear.” I.) Finally, AT&T noted that it waparticularly prejudiced by Holder’s third
failure to attend her deposition, because tkealiery deadline was only ten days after the
October 14, 2014 date, after which Holdtated she would be availabldd.] CWA joined that
argument and urged that Holdepso sestatus not provide her shelter where Holder was (1)
directed by the Magistrate Judge after her findtifa to appear to coopate with a deposition,
and (2) cautioned by the court after her secoitdréato appear thdtirther recalcitrance in

submitting to deposition could resuttdismissal of this action(Docket No. 223 at pp. 2-3.)



Holder’s responses to the reved Motions to Dismiss wemdue on October 14, 2014. Holder
did not timely file responses.

V. The Second Report and Recommendation

On October 15, 2014, the Magate Judge issued the R&HRhe Magistrate Judge found
as follows:

The Declarations essentially establthat AT&T sent Plaintiff a
deposition notice setting her defims for September 23, 2014, at
9:00 a.m. Counsel for AT&Epoke to Plaintiff by telephone on
September 15, 2014. Plaintiff aded him that she did not intend
to appear for her depositioetause she had not yet received
AT&T’s responses to discoveryqeests that she had sent on April
14, 2014. AT&T had objected to the discovery requests because
they were untimely. The Countad previously agreed with AT&T
that Plaintiff’'s discovery requestgere untimely, and Plaintiff did
not seek review of that ruling.

During the telephone conversatid¢tiaintiff did not mention any
previously scheduled obligations, training, or surgery that would
have prevented her from appe@aron September 23, 2014. She
told counsel that she would haadetter delivered to him about the
deposition. She sent a lettercounsel on September 22, 2014 (the
day before the deposition was sétat advised counsel she would
“not be available” until after Qober 14, 2014. The letter stated
that “[d]ue to obligations andmie constraints already scheduled,
along with a three (3) week tramg on the job, outpatient surgery
scheduled, | would not be avdla until after October 14, 2014.”
Counsel states that Plaintiff nevaentioned any of these concerns
in her prior communications, astie did not specify what exactly
prevented her from appéag on September 23, 2014.

Plaintiff did not attend heproperly-noticed deposition on
September 23, 2014.

(Docket No. 224 at p. 2 (internal citations omijtgdrhe Magistrate Judge referred back to the
court’s August 24 Order that warned Holder alibetconsequences of stalling tactics or failure

to attend a depositionld( at pp. 1-2.)The Magistrate Judge also noted that, under Local Rule



7.01(b), Holder’s failure to timely respond to the Motions to Dismiss indicated that there was no
opposition to the motionThe Magistrate Judge once agesommended that the defendants’
Motions to Dismiss for failure to prosecutedranted and that this action be dismissed with
prejudice® (Id. at p. 3.) On October 31, 2014, HoldeedilObjections to the R&R. (Docket No.

240.) The defendants filed Responses théréocket Nos. 242, 243.)

VI.  TheObijections

2 On October 16, 2014, after the issuance of the R&R, Holder filed a single untimely
response to the Motions to Dismiss. (Docket No. 227.) Holder contemporaneously filed a
“Motion for Protective Order Stay Discovery for Deposition.” In that filing, Holder accused the
defendants’ counsel of extensively lying to the court. The defendants filed responses to the
motion, which by their nature were also replies to the Motions to Dismiss, albeit after the
Magistrate Judge had issued the R&R. (Docket Nos. 229, 231.) Holder later filed a “Motion to
Compel and for Sanctions” (“Motion to Compel”), which demanded that the defendants provide
responses to discovery that were due by October 21, 2014, despite the pendency of the R&R.
(Docket No. 234.) AT&T concurrently filed a Motion for Protective Order that sought relief
from the same discovery obligations. (Docket No. 232.) The court granted AT&T’s Motion for
a Protective Order. (Docket No. 233.) On October 31, 2014, Holder filed a “Motion to Vacate
Order (Set Aside) AT&T Motion for Protective Order and Request for Leave to Submit Voice
Message CD” (“Motion to Vacate”). (Docket No. 239.) AT&T filed a response to this motion
on November 6, 2014. (Docket No. 242.) Because the court’s decision will result in the
dismissal of this entire action with prejudice, the court need not consider Holder’s pending
Motion to Compel or Motion to Vacate. However, because those motions call into question the
veracity of the defendants’ counsel, the court does note that, were it to rule on those motions, it
would find them to lack merit. There is no evidence that the defendant’s counsel have deceived
the court.

* In both Responses, the defendantsragisat (1) they sent Holderfaurth deposition
notice, setting her depositionrf@ctober 17, 2014, a date that was after October 14, 2814 (
when Holder had written she would be availalaled before the discovery deadline of October
24, 2014, and (2) that Holder notified the defariddy voicemail that she would not appear for
her deposition, but offedeno explanation. (Docket Nos. 241pa#; 243 at p. 3 n. 2.) However,
neither defendant attaches an affidavit settimth these facts, and Holder has not had an
opportunity to respond to them. Accordingly, tmairt does not considetolder’s alleged fourth
failure to attend a deposition herein. Regardless nibt necessary for the court to do so to reach
its decision.



The Objections are overlappingften unclear, and containappropriate attacks on
counsel for the defendants.e€dgnizing Holder’s status agpeo selitigant, however, the court
liberally construes the objectionsrom an overall perspective, Holder disputes the conclusion
that she meets the criteria for dismissal dukailare to prosecute. More specifically, Holder
raises the following issues. First, Holdsserts that the declarations accompanying the pending
Motions to Dismiss are “false statements withany factual evidence to support them.” (Docket
No. 240 at p. 4.) Second, Holder contends shatwas not required to attend the September 23,
2014 deposition because (1) théeshelants had not responded to Hiscovery requests and (2)
she “never agreed” to be deposed on that déde at(pp. 5-6.) Next, Holder asserts that the
reason she did not explain herltrple conflicts with the Sepimber 23, 2014 deposition date to
counsel for AT&T during the September 15, 2@dkphone conferencetisat counsel never
inquired. (d. at pp. 5-6.) Finally, Hoket contends that the untinmess of her response to the
pending Motions to Dismiss wasxeusable neglect,” due to ambination of events including a
family death, being away from home visiting &ative, and failing to notice a deadline set by the
court. (d. atp. 7.) Holder includes in her Objecis a purported transcript of the September 15,
2014 telephone call with counsel for AT&T(Id. at pp. 8-9.)

In response, the defendants reiteratectien of events from September 15, 2014, to
September 23, 2014, and assert that Holdené&asr provided a satisfacy explanation for her
failure to attend the properly noticed third dapos without seeking relief from the court.

(Docket Nos. 241 at

® Counsel for AT&T does not dispute the content of the transcript; thus there is no need
for the court to admit Holder’s proffered CD recording there8eeDocket Nos. 240 at p. 11;
241.)
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p. 3.; 243 at pp. 1-2.) Furthermore, AT&T cemds that Holder “aars to be operating under

the belief that she was not required to appaaa deposition simply because she says the date
‘does not work for her.””Id.) AT&T maintains that thiss an unsupported and unacceptable
position and contendbat Holder has refused tmoperate in discoveryld() The defendants

argue that the evidence of reca@upports the conclusion that Holder does not wish to be deposed
in this case. (Docket Nos. 241 at p. 3; 243 at p. 2.)

LEGAL STANDARD

The court’s power to dismiss an action faiture to prosecute has ancient roots and
“cannot seriously be doubtedl’ink v. Wabash R. Co370 U.S. 626, 629-30 (1962). ltis a
power that is “necessary in order to prevent urdilays in the dispasdn of pending cases and
to avoid congestion in the calendafghe [d]istrict [c]ourts.”]d.; see also Knoll v. Am. Tel. &
Tel. Co, 176 F.3d 359, 363 (6th Cir. 1999) (“This measigravailable to the district court as a
tool to effect management of its dockeid avoidance of unnessary burdens on the
tax-supported courts id] opposing parties.”) (internal quatat marks and citation omitted).

This power has been expressly recognized in Federal Rule of Civil Procedure 41(b),
which provides, in pertinent part, that, “if thepitiff fails to prosecute or comply with [the
Federal Rules of Civil Procedure] or a court oy@dedefendant may move to dismiss the action or
any claim against it.” Fed. iv. P. 41(b). The decision to dismiss an action for failure to
prosecute is within the soumliscretion of the courtld. Moreover, under Federal Rule of Civil
Procedure 37(b)(2), a distriabart may sanction parties who feol comply with its discovery-
related orders in a variety of ways, including “dismissal of themcirr proceeding in whole or in

part.” Fed. R. Civ. P. 37(b)(2freeland v. Amigpl03 F.3d 1271, 1276-77 (6th Cir. 1997)
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(citing Bank One of Cleveland, N.A. v. AbB&6 F.2d 1067, 1073 (6th Cir.1990)). The use of
dismissal as a sanction for failing to complyhndliscovery orders igppropriate because “it
accomplishes the dual purpose of punishing tfending party and deterring similar litigants
from misconduct in the future.Freeland 103 F.3d at 1277 (citinat’l Hockey League v.
Metro. Hockey Club, Inc427 U.S. 639, 642 (1976)). FedeRule of Civil Procedure
37(d)(1)(a)(l) specifically authorizébe Court to dismiss an actionafparty fails to appear for a
properly noticed depositidh.

In construing a motion to dismiss for failueprosecute, the court should consider four
factors: (1) whether the party’s failure to cooperatdiscovery is due to willfulness, bad faith,
or fault; (2) whether the adversary was pdéged by the party’s failure to cooperate in
discovery; (3) whether the party was warned thiadriato cooperate coulead to the sanctions;
and (4) whether less drastic sanctiargse first imposed or considereBreeland 103
F.3d at 1277 (citindReg’l Refuse Sys., Inc., v. Granger Sales, B#2 F.2d 150, 155 (6th Cir.
1987)). Although typically none of éfactors is outcome dispositive, “it is said that a case is
properly dismissed by the district court where ¢hiera clear record of delay or contumacious
conduct.” Knoll, 176 F.3d at 363 (citinGarter v. City of Memphj$36 F.2d 159, 161 (6th
Cir.1980)). “[S]tatus as pro se[p]laintiff does not allow [a litigat] to abuse the judicial process
[Jor to adhere to legal positions there not reasonablethd avoid sanctionsSee Williams v.

Cochran No. 98-5136, 1999 WL 164911, at *3 (6th Cir. Mar. 12, 1999).

® Federal Rule of Civil Procedure 37(d)(3) lanriizes a court granting sanctions for failure
to properly conduct discovery to also awarmtey’s fees caused by the sanctioned party’s
failures unless that failure was substantialltified or other circumstances make an award of
expenses unjust. Fed. Civ. P. 37(d)(3).

12



ANALYSIS

The court has considered the four factorsveaie to the failure to prosecute analysis.
First, the court finds that Holder’s failure toaperate in discovery has become willful and in bad
faith. The record in this fowyear-old matter is replete withiscovery delays caused by Holder.
The most important of these delays is the faitarparticipate in a properly noticed deposition.
Holder has now failed to timely appear for keposition on three different occasions over two
years, necessitating numerous extensions of discovery deadithésahdates. The court gave
Holder the benefit of the doubt on the occasiohesfsecond failure to timely appear for a
deposition, but that indulgence came with arggrwarning: the court’s August 24 Order made it
absolutely clear that Holder wesquiredto cooperate with the defdants and present herself for
deposition.

Unfortunately, Holder has chosen a differentirse of action than the one required by the
court. The defendants propergticed Holder’s deposition tmccur at the only location Holder
considered acceptable. Since traie, Holder has gone to gréangths to avoid that deposition
without offering evidence of any valid justification. Dugithe September 15, 2014 telephone
conference with counsel for AT&T, Holder adegtthe substantively unreasonable position that
she was entitled to avoid herpatesition due to outstaling discovery requests, despite the fact
that the court had previouslyagited the defendants relief frahose very requests. Moreover,
when presented with the opportunity to dssactual conflicts with opposing counsel, Holder
remained silent. Instead, Holder sent a laistute letter to opposingotinsel on the eve of her
deposition that includedarious excuses, but she did Baplain how any of those excuses

actually created a concrete conflict. The rday, without seeking relief from the court, Holder
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failed to appear. Tellingly, in response te tfending Motions to Dismiss, Holder has offemed
evidence as to where she actually was or whaists actually doing indu of her deposition on
September 23, 2014. The court finds that Holdiisl failure to appear was not in good faith.

Second, the defendants have been prejudigddolder’s failure to participate in
discovery by appearing for deposition. In an employment discrimination case, the deposition of
the plaintiff is perhaps the most basic and impuréspect of discovery — it is critical to the
defendant’s ability to dese other discovery, formulate strateggtain experts (if necessary), and
generally defend the action. Btalling her deposition for severgars, Holder has effectively
hamstrung the defendants in discgveMoreover, Holder’s actionsave made it necessary for
the defendants to engage in months of additional motion geaaticluding the preparation of
legal briefs and declarationfuring that time, Holder has unreasonably maintained that her
actions in avoiding her depositi are allowed under governing rsilend orders of the court —
which they are not. Holder has vexatiously increased the burden of this litigation on the
defendants.

Third, Holder was expressly warned by thertdlat failure to cooperate or appear for
her deposition would result mismissal of this action.

Fourth, less drastic sanctionssedeen both considered amahployed in this case. When
Holder first failed to appear for her depgms), the Magistrateutlge considered various
punishments, denied Holder’s regtiéor a deposition in writingand ordered Holder to give an
oral deposition at a convenient time and place. When Holided ta appear the second time,
the Magistrate Judge recommended dismissal oftiien, but the court declined that suggestion

and instead issued a sternly woraeder that made clear dismiksauld result from any further
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failure to appear. In other words, the Magistthtdge and this court Y twice considered and
employed less drastic sanctions. The courHmltler on notice that more drastic sanctions
would result from a failure to participate in discovery. These efforts appear to have had little
effect, given Holder’s actions melation to her third deposition.

In sum, Holder has violated the Magiserdudge’s April 2013 Order to appear for
deposition and this courtAugust 2014 Order to the same effect. These orders were
communicated in clear, plain language. While Holdergeoaselitigant, she has actively
participated in the litigation of an action witkearly two hundred and fifty docket entries over the
course of four years, and she has demorestran understanding ofdlitigation process.
Accordingly, Holder’'spro sestatus cannot be an excudseher selective participation in
discovery. The court concludes that each ofdle factors favors dismissal of this action for
failure to prosecute.

Holder’'s Objections to the R&R do not altee court’s analysis. First, Holder’s
accusations of misconduct by thdetedants’ counsel are withoahy evidentiary support. The
defendants have submitted affidavits tbastitute evidence that is unchallenged by
documentary evidence or other sworn stateémeiihe transcript of the September 15, 2014
telephone call provided by Holder does not support her claims of d&tlgoria short, there is no
evidence that the defendants’ counsel have besoest in their representations to the court.
Second, Holder’s apparent argemt that she had the optionadbitrarily “not agree” to a
deposition on September 23, 2014ah unreasonable and contrémygoverning court orders.
Third, Holder’s attempt to ¢ the responsibility to counsébr AT&T (for not proactively

asking Holder about conflictsnown only to her) during the Bember 15, 2014 teleconference
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is unavailing. It is simply not believableatithe excuses that Hadprovided in the letter

received by counsel ddeptember 22, 2014i-e., three weeks of employment training, outpatient
surgery, general unavailability — all arose aftee September 15, 2014 telephone conference. As
made clear in the court’s August 2014 Orderlddobore the responsibility of participating in
discovery in good faith. Holder cannot shift tbatden to AT&T at her owdiscretion. Finally,

the fact that Holder’s letter was deliveredhe offices of AT&T’s ounsel on Friday, September
19, 2014, is of no moment. It is commonplace for there to be a delay in sorting and delivering
mail within any law firm or company. If Holder shed to negotiate a change to the date of her
deposition, it was Holder’s rpensibility to contact counsel f@&T&T far enough in advance for
that request to be credible amsonable; she failed to do’so.

Accordingly, upon independereview, the court finds that Holder has failed to appear for
her deposition in violation ofaurt orders. The court further finds that, under Federal Rules of
Procedure 37(b)(2) and 41(b), and controlling precedent, teadints are entitled to the
dismissal of this action for Holderfailure to prosecute this actién.

CONCLUSION

For these reasons, the court finds as follows:

1. Plaintiff Sabrina Holder’s Objections (Docket No. 240)@x¥ERRULED.

2. The Magistrate Judge’s Report and Recommendation (Docket No. 224) is
ACCEPTED AND ADOPTED.

" Onde novareview, the court has considered Holder’'s Response to the pending motions
despite the fact that it was filed one day late, and the court does not base its conclusions herein
on the tardiness of that filing.

8 The court does not find that an award of mity’s fees would be just in this case.
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3. Defendant AT&T Services, Inc.’s Motion to Dismiss (Docket No. 220) is
GRANTED.

4, Defendant Communications WorkersAsherica’s Motion to Dismiss (Docket
No. 223) isGRANTED.

5. This matter iDISMISSED WITH PREJUDICE. This Order shall constitute
the final judgment in this case. The Clerk of Court shall close the case for all
purposes.

It is SOORDERED.

Enter this 28th day of January 2015.

ﬁ%/%fﬂ»

ALETA A. TRAUGER
United States District
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