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IN THE UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

JANE LUNA, as Administratrix of the
Estate of Charles Jason Toll, deceased,

Plaintiff,
Case No. 3:11-cv-0093

V. Judge Aleta A. Trauger

RICKY BELL, et al.,

N N N N N N N N N N

Defendants

MEMORANDUM

Before the court is the defendants’ Matifor Summary Judgment. (Doc. No. 269.) The
motion has been fully briefed and is ripe for review. For the reasons set forth herein, the court
will grant the motion and dismiss this case with prejudice.

I PROCEDURAL BACKGROUND

The plaintiff's decedent, Jason Toll, diedring a cell extraction and strip search at
Riverbend Maximum Security Ingition (“RMSI”), in Nashville, Tennessee, in 2010. The court
presumes familiarity with the transcript of the trial in this matter, conducted in Augustsz#. 3 (
Trial Tr., Doc. Nos. 201-09), and will not rei#e the evidentiary background here except as
strictly necessary to digss the claims at issue.

In 2011, Jane Luna, Toll's mother, brought thdtion as administratrix of her son’s
estate against nine coct®nal officers who were allegedpersonally involved in the incident,
as well as against Ricky Bell, then warden of ®MCompl., Doc. No. 1.) The plaintiff asserted
claims under 42 U.S.C. 8§ 1983 against the ctimeal officers who were involved in the cell

extraction for the use of excessive force andregalVarden Bell, in his individual capacity, for
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failure to train and supervise. In an Amedd@omplaint filed in October 2012, the plaintiff
voluntarily abandoned her claimsaagst two of the nine officedlefendants. (Am. Compl., Doc.
No. 52.) Prior to trial, she vohtarily dismissed the claims agat five of the remaining seven
individual officers, leaving only the claims agsi Officer Gaelan Doss, Captain James Horton,
and Warden Bell to proceed to triabgeDoc. No. 152 (Order grangnoral Motion to Dismiss
defendants Reckart, Jacksorev@art, Freeman, and Bishop).)

Senior Judge John T. Nixon, now retirednducted a nine-dayiat beginning on August
13, 2013. The jury returned verdiatsfavor of the defendants, specifically concluding that Doss
and Horton did not violate Toll's constitutional right to be free from the use of excessive force
during the cell extraction and thBell did not violate Toll's onstitutional righs by failing to
adequately train the corrections offrs involved in the cell extractionrS¢eRedacted Verdict
Forms, Doc. Nos. 157, 160, 161.) Tbeurt thereafter denied theapttiff's timely Rule 59(a)
Motion for a New Trial (Doc. Nos. 168, 172.)

Nearly a year later, theahtiff filed a Motion to Reopease (Doc. No. 173) and Rule
60(b) Omnibus Motion for Relief from Judgmer{fDoc. No. 174). The court granted relief under
Rule 60(b)(2), on the basis thihie plaintiff was in possessi of newly discovered evidence—
namely, the February 7, 2011 resignation letteformer defendantral correctional officer
William Amonette (“resignation letter®) The court found that the plaintiff had established that,
despite reasonable diligence, the resignation letter could not have been discovered in time to
move for a new trial under Rule 59(b) and ttie letter constituted material and controlling

evidence which, if it had been produced in timébéointroduced into evidence at trial, would

! Amonette was one of the two officers whorevmamed as defendants in the original
Complaint but not the Amended Complaint. While he was technically part of the team
conducting the cell extraction, his only relas to videotape #hentire incident.



have produced a different result at trial. Iting on the motion, the court found that the “newly
discovered resignation letter is maaé evidence that would hawssisted the jury in weighing
the credibility of the defense witnesses, wibiiave affected depowihs and the parties’
presentation of trial evidence, and would mbistly have led the parties to other material
evidence.” (Order, Doc. No. 187, at.) The court specifically didnot find fraud,
misrepresentation or misconduct by the defendants or their attorneys.

Following entry of the Order granting relighe Judgments in favor of the defendants
were vacated. Judge Nixon recused himsatfl the matter was reassigned to Judge Todd
Campbell. The defendants promptly filed a Re@emotion, seeking reconsidhtion of the Order
granting a new trial. (Doc. No. 191.) Jud@ampbell denied the motion. (Doc. No. 198.) The
court also denied the plaintiff's Motion f&anctions (Doc. No. 213Jinding no evidence that
the defendants or their counseked in bad faith. (Doc. Nos. 256 (Report and Recommendation)
and 261 (Order adopting Rep@hd Recommendation).) Meanie) new Case Management
Orders were entered, setting a trial date dbagedeadlines for amending pleadings, discovery,
and the filing of dispositive motions. In November 2016, with the retirement of Judge Campbell,
this case was transferred to the undersigned.

In early 2017, the defendants filed a RG6K(b) Motion to Reconsider Order Vacating
Jury Verdict (Doc. No. 271), as well as thilotion for Summary Judgment (Doc. No. 268). The
court denied the Rule 54(b) motion, finding thia¢ defendants did natarry their burden but
noting that the substantive issues raised thereuld be addressed ingfcontext of the also-
pending Motion for Summary Judgment.

The plaintiff filed a Response in Opjitien to the Motion for Summary Judgment,

arguing that disputed issuad fact preclude summary judgmt in favor of any of the



defendants. In this responsee tplaintiff relies entirely upon the trial transcript; she does not
reference Amonette’s resignationtér or any other new evidencghe does not suggest how the
resignation letter calls into quemsti any of the evidence offeredtae 2013 trial othis matter.
Consequently, the court entered@uder directing her to file a sueply that “cites to evidence
other than what was introduced at trial. PiffistMotion for New Trial was granted on the basis
of new evidence. Plaintiff riskthe granting of this Motion fdcSummary Judgment should the
Sur-Reply not convince the court thatew trial is warranted.” (Doc. No. 288.)

The plaintiff filed her Sur-Reply (Doc. N@90), in which she refers to the resignation
letter and quotes extensiyefrom the transcript of Amonette’s September 12, 2015 sworn
Statement on the Record (“Statement”) (Doc. No. 222-4).

. LEGAL STANDARD

The motion before the court stands in a higinusual procedural posture. Typically, of
course, Rule 56 requires the cawrgrant a motion for summaryggment if “themovant shows
that there is no genuine disputet@gny material fact and the maxas entitled to judgment as a
matter of law.” Fed. R. Civ. P. 56(a). There cleatg disputed issues of fact in this case—that
is why it went to trial in the first place. Theryil however, resolved tho$actual disputes in the
first trial in favor of the defendants. Thewt granted a new tridlased on the new evidence
that, the plaintiff claimed, “could have substantiaffected the credibility of every witness who

testified.” (Doc. No. 175, at 6.)

% This Statement, given under oath, is essentiallgxapartedeposition with the same
evidentiary value as a sworn declaration ordaffit. The court may consider the Statement for
purposes of ruling on a motion for summary judgmienthe same extent as a declaration or
affidavit. SeeFed. R. Civ. P. 56(c)(1)(A) (pviding that materials in the record that parties may
rely upon in support of their factuassertions include “depositiordpcuments, . . . affidavits or
declarations . . . asther materials”).



Thus, the question implicit ithe defendants’ Motion for Summary Judgment is whether
the plaintiff's new evidence is sutfent to call into doubthe credibility of any of the witnesses
on a material matter or to cast any of the evideffiegenl at trial in a di#¢rent light, such that a
new trial is actually warrante&ee Anderson v. Liberty Lobby, Iné77 U.S. 242, 249 (1986)
(“[T]the judge’s function is not . . . to weighdlevidence and determine the truth of the matter,
but to determine whether thereaigienuine issue for trial.”). “Th@ere existence of a scintilla of
evidence in support of the [non-moving partypgjsition will be insufficient,” and the party’s
proof must be more than “merely colorabliel’ at 252.

I[Il.  ANALYSIS

In their motion, the defendants argue tkBt any claim against Bell in his official
capacity is barred by the Eleverimendment; (2) the plaintiffannot establish that Doss and
Horton engaged in the use of excessive fo&}; because the plaintiff cannot establish a
constitutional violation by Dosand Horton, the failure-to-trainaim against Bell necessarily
fails; (4) even if a quesin of fact exists as tihe use of excessive force, a supervisor cannot be
individually liable under § 1983 for ifare to train; and (5) Bell wasot directly involved in and
had no knowledge of the cell exttmn and, therefore, cannot hadividually liable for the use
of excessive force.

In response, the plaintiff pointaut, first, that Bell was nevesued in his official capacity,
only in his individual capacity. She insists, howewvhat (1) the facts show that Doss and Horton
used excessive force during the cell extraction, #alating Toll’'s constitutional rights; (2) Bell
failed to train and supervise his correctionfficers in the use of eessive force and cell
extractions, and this failure violated Toll's conditnal rights insofar as it directly caused or

contributed to Toll's death;na (3) the defendants are notiget to qualified immunity.



In her Sur-reply, the plairti asserts that Amonette’s signation letter and Statement
“bolster” her failure-to-train claim against BglDoc. No. 290, at 3.) In addition, she argues very
generally that the new evidence calls into qoesthe credibility of unspecified witnesses. Her
filing states:

[T]his information will impact how Plaiiff examines several witnesses in this

case, including Defendant Bell. This infaation questions the credibility of these

witnesses and directly relates to Plaintiff's failure to train claim. Further, should

the credibility of these witnesses loalled into questionjt would permeate
throughout the entire trial.

(1d.)

Regarding the defendants’ first argument, the court finds that the Amended Complaint
clearly asserts a claim against defendanil Be his individual capacity only. Because the
plaintiff never stated a claim against him irs lifficial capacity, the defendants cannot bar the
claim against him based on the Eleventh Amendmigkéwise, it is cleathat the plaintiff did
not intend to state a claim against Bell in mdividual capacity for tb actual use by him of
excessive force. Rather, the claim against hibased solely on a failute train the employees
under his supervisionSeeProposed Joint Pretrial Ordefoc. No. 118, at 10 (identifying as
Question 10 for the jury: “Whether former Wardeicky Bell is liable for failure to train the
officers which resulted in inmate Tolls’ coitstional rights being violated by the use of
excessive force in the incident on August 17, 20107?").)

However, as discussed in greater detail weline court finds that the plaintiff has not
shown that her new evidence affects or calls qutestion the jury’s previous determination that

defendants Doss and Horton did not violate Bolfonstitutional rights. As a result, even

% It does not appear that the parties’ Propaks#dt Pretrial Order was ever entered prior
to trial. However, the Proposed d@r clearly states thgarties’ joint intentthat it supplant the
pleadings and that the pleadings be amendembtdorm with the Proposed Order. (Doc. No.
118, at1.)



assuming that Bell acted with deliberate indefece in failing to ensure that his staff was
adequately trained in the perforntg of cell extractions, the court must conclude that his failure
in that regard did not result in a constitutional violation. As a result, he cannot be liable under 8§
1983 for failure to train.

A. The Excessive Force Claim

An Eighth Amendment excessive-force claim demands an examination of “the state of
mind of the prison officials. The relevant inquis ‘whether force was applied in a good faith
effort to maintain or restore discipline or lmeusly and sadisticallyfor the very purpose of
causing harm.”Williams v. Curtin 631 F.3d 380, 383 (6th Cir. 2011) (quotikyidson v.
McMillian, 503 U.S. 1, 6 (1992f)Under this standard, the piff's burden at trial was to
prove both that the defendants usexte maliciously and sadistidaland that their use of force
actually caused Toll's death.

The jury unanimously determined that Das&l Horton did not violat Toll’s right to be
free from the use of excessiferce during the cell extractionn other words, based on the
evidence before it at the timé&he jury resolved all material factual disputes in favor of the
defendants. The question now is whether thenpfis new evidence puts that resolution in

doubt. The answer: it does not. In her ResponsthdoDefendants’ Statement of Undisputed

* The Supreme Court recently confirmed thatits analyzing an eessive-force claim
by a pretrial detainee under theufth Amendment must use an @etfjve standard only: that the
force “purposely or knowingly used . . . was objectively unreasondfilegsley v. Hendricksgn
135 S. Ct. 2466, 2473 (2015). For naat,least, the subjective stiard still applies to Eighth
Amendment claimsSee Cordell v. McKinney59 F.3d 573, 580 (6th Cir. 2014).

® The manner and cause of death were hdtputed by the parties’ experts. The
plaintiff's expert testified thathe manner of death was homicide and that the cause of death was
asphyxia during physical restrainEdeDoc. No. 202, at 122.) Theaphtiff's expert was largely
discredited in cross-examinatioseg id.at 130-56), and the defendants’ expert testified that the
manner of death was undetermined and thatcause of death was not asphyxia but sudden
cardiac arrest. (Doc. No. 206, at 109.)



Facts, the plaintiff contends that there are nwuerfactual disputes relating specifically to the
guestion of whether Toll and/or Horton useaessive force during theell extraction and strip
search of Toll. (Doc. No. 282 |1 45-53, 55-57, 60-65, 67-72, 75-77, 80—-81.) The plaintiff also
filed her own Additional Material Facts isupport of Her Response in Opposition to
Defendants’ Motion for Summary JudgméniDoc. No. 283.) But in support of her factual
contentions in both of these documents, the pfaicites exclusively to the trial transcript and
the videotape of the August 1Z010 cell extraction, which was also introduced at trial. She
makes no reference to Amonette’s Statement or resignation letter.

Moreover, although she arguesw@enerally in her Sur-replthat the Statement “will
impact how Plaintiff examines several withesseshia case” and “questions the credibility of
these witnesses” in a way that will affect the “entire trial,” she does not specifically identify any
witnesses, other than Bell, wigosredibility would be called to question. Bell himself was not
involved in the cell extraction, did not authawiit or know that it wataking place, and was not
even at the prison on the night it happenedhisocredibility would have no impact on the
excessive-force claim.

Further, while it is certainly true thatetcourt may not resolve a credibility dispute on
summary judgmenfawson v. Dorman528 F. App’x 450, 452 (6t&ir. 2013) (citingAnderson
v. Liberty Lobby, In¢.477 U.S. 242, 255 (1986)), this r@pplies only “vinere there is genuine

conflict in the evidence, withfflrmative support on both sides, and where the question is which

® The court rejects the defendants’ argumeht this filing constitutes an improper
statement otindisputedacts that is not authorized by ¢al Rule 56.01(c). The court construes
the filing as setting forth facts as to which thaipliff contends there ia factual dispute, as
contemplated by the local rule, in an attempt to defeat summary judg&emntAnderson v.
Mclintosh Const., LLCNo. 3:13-CV-0304, 2014 WL 2207924,*2t(M.D. Tenn. May 28, 2014)
(“Local Rule 56.01(c) permits a plaintiff to file responsive statement dfsputed facts in an
effort to avoid the grarof summary judgment.”gff'd, 597 F. App’x 313 (6th Cir. 2015).



witness to believe.1d. (citing 10A Charles Alarwright, Arthur R. Mller & Mary Kay Kane,
Federal Practice & Procedure § 2726, at 4474@d1998) (“Thus, for example, if conflicting
testimony appears in affidavitand depositions that ardélel, summary judgment may be
inappropriate as the issues involved wilpdad on the credibility of the withessesNelms v.
Wellington Way Apartments, LL.G13 F. App’x 541, 548 (6th Cir. 2013) (summary judgment
inappropriate given “differing vedd accounts of what transpired inside the apartment”)). Here,
the plaintiff has not pointed @ny statement by Amonette that ditg contradicts the testimony
of any particular witness on issues that are relet@the determination of whether the officers
used excessive force. In fact, in his Statemémonette expressly denied that any of the
corrections officers intentionally violated Toll's rightSefeStatement, Doc. No. 222-4, at 13
(stating his opinion that Toll's @h resulted from “oversight, ydmow, it was a loof things
that went wrong that day”)d. at 21 (stating that he did nhtbelieve . . . that anybody did
anything willfully wrong”).Y Thus, the plaintiff's vague assert that Amonette’s Statement and
resignation letter affect the credibjl of every witness at trial imsufficient to establish that the
plaintiff is entitled to a new trial on the isswf Doss’s and Horton’s liability for the use of
excessive force.

The procedural limbo of this case does notlléself to easy applation of the ordinary
standards for resolving motions for summamnggment. Here, as preuisly indicated, there
clearly are—or were—a number wifaterial factual disputes raging the excessive-force claim.

The jury resolved those disputes in fawdrthe defendants. Although the new evidence upon

” Interestingly, plaintiffs ounsel, in his questioning of Asnette for purposes of the
Statement, stated unequivocally, “[W]e aret even accusing anybody of anything willfully
wrong.” (Statement, Doc. No. 222-4, at 22.) Counsel’s disclaimer in the context of Amonette’s
Statement is not necessarily binglion his client, buthe court nonethelesanfis that it is likely
indicative of counsel’s owassessment of the evidence.
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which the plaintiff's Rule 60(b) motion was presad largely implicatednly the question of
training, the trial court granted the motion asaib of the plaintiff's claims and reopened
discovery. Judge Nixon’s decisions—both to granhew trial on all issues and to reopen
discovery—were presumably based on an assumption that the new evidence would lead to
additional undiscovered evidence.

That assumption has now been provenefalsoth because the plaintiff never took
additional discovery and because she hakdato show how Amonette’s Statement or
resignation letter—the only new evidence in theord—has any impact any of the evidence
concerning the defendants’ alleged use of exeedsirce or the cause of Toll's death. Under
these circumstances, the plaintiff is not entitlecnother bite at thatpple, and the court will
grant summary judgment in favof defendants Horton and Doss.

B. Failureto Train

The defendants are simply incorreict asserting that a supervisor caever be
individually liable under 8§ 1983%ee, e.g.Taylor v. Mich. Dep’t of Corrs.69 F.3d 76, 80-81
(6th Cir. 1995) (“It is trueas the Supreme Court has statibwt in a § 1983 action liability
cannot be based on a theory of respondeat superior. However, this does not automatically mean
that a supervisor can nevecun liability unde § 1983.” (citingMonell v. Dep’t of Soc. Serys.
436 U.S. 658, 691 (1978))). To establish a § 1983nctHi personal liabilityfor a failure to train
and supervise—as distinct from a 8§ 1983 claim ragjad municipality for a failure to train and
supervise—a plaintiff must show

that the supervisor encouraged the dpedancident of misconduct or in some

other way directly paicipated in it.At a minimum, a 8 198laintiff must show

that a supervisory officiaht least implicitly authoried, approved or knowingly
acquiesced in the unconstitutional conduct of the offending subordinate.
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Coley v. Lucas Cnty799 F.3d 530, 542 (6th Cir. 2015) (quotihgylor, 69 F.3d at 81, and
Bellamy v. Bradley729 F.2d 416, 421 (6th Cir. 1984Q8ccord Harvey v. Campbell Cnty53

F. App’x 557, 563 (6th Cir. 2011) (“[W]hereas the County’s liability [for fegltio train] may be
premised on its policymaker’s deliberate indiffece, neither of the dividual defendants . . .

can be held liable in his individual capacity [on a failure to train theory] unless he either
encouraged the specific incident of misconduct aame other way directly participated in it.”
(citation omitted)); Phillips v. Roane Cnty.534 F.3d 531, 543 (6th Cir. 2008) (“While an
individual supervisor may still be held lialle his or her individuatapacity under a failure-to-
train theory, the [plaintiff] must point to a specifaiction of each individual supervisor to defeat

a qualified immunity claim.”).

As part of the inquiry intevhether the defendant was perally involved in the “specific
incident of misconduct,” the court must consitiehether there is a causal connection between
the defendant’s wrongful conduahd the violation allegedPeatross v. City of Memphi818
F.3d 233, 242 (6th Cir. 2016). This causal cotinads required by the text of § 1983 itself:

A close reading of § 1983 affirms this poiithe statute states that every person

acting under color of law who “subjects, @auseda person] to be subjected” to

deprivation of constitutional rights “shall be liable to the party injured[.]”

Accordingly, where an official’'s execotn of his or her job function causes injury

to the plaintiff, the official may be lide under the supervisory-liability theory.

Id. (quoting 42 U.S.C. § 1988mphasis in original).

In this case, for purposes of the Motiom 8ummary Judgment, the court presumes that
the plaintiff's new evidence is sufficient at leastteate a material factual dispute as to whether
the corrections officers involved iFoll’s cell extractiorhad received adequate training and as to

whether Bell, acting in his individual capagit“abandon[ed] the sp#ic duties of his

position . . . in the face of actual knowledge” ttte# necessary training was not being done and
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that the lack of such training gave rise tauaacceptably high risk of injury and death to inmates
during cell extractionsSee Taylar69 F.3d at 81 (quotingill v. Marshall, 962 F.2d 1209, 1213
(6th Cir. 1992)).

Even under such circumstances, however, Be#intitled to summary judgment in his
favor on the failure-to-train claim, because pientiff cannot show a causal connection between
Bell's failures and Toll's injury. To be more preej as set forth abovéhe plaintiff has not
established that Toll suffered a constitutionalmpjCertainly, the facts in this case may evince a
deplorable level of negligence on the part of gy@rty involved in theell extraction, but mere
negligence is not sufficient to suppartcause of action under 42 U.S.C. § 133 Farmer v.
Brennan 511 U.S. 825, 835 (1994) (“Eighth Amendmeabliity requires ‘more than ordinary
lack of due care for the prisonerigerests or safety.” (quoting/hitley v. Albers475 U.S. 312,
319 (1986))).

Because the plaintiff failed to prove tHadss and Horton violated Toll's constitutional
rights, she necessarily cannot establish that Bell's failuems$ore adequate trainisgusedany
such violation. Summary judgment in Bell’'svéa on the failure-to-train claim is therefore
warranted Accord Peatross 818 F.3d at 242 (“[W]here an official’s execution of his or her job
function causes injuryto the plaintiff, the official may béable under the supervisory-liability
theory.” (emphasis added))See also City of Los Angeles v. Hellér5 U.S. 796, 799 (1986)
(per curiam) (“If a person has suffered no ¢wasonal injury at the hands of the individual
police officer, the fact that the departmentabulations might haveuthorized the use of
unconstitutionally excessive force quite beside the point."§cott v. Clay Cnty205 F.3d 867,
879 (6th Cir. 2000) (“[O]ur conclusion that no officer-defendant had deprived the plaintiff of any

constitutional right a fortiori defeatle claim against the County as well.”).
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V. CONCLUSION
For the reasons set forth herein, the defetisiaMotion for Summayr Judgment will be

granted and this action, dismissed. #ppropriate order is filed herewith.

V. 7k A

LETA A. TRAUGE
United States District’Judge




