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UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION
JOSE OSMIN CALDERON PACHECO,
Plaintiff,

Civil No. 3:11-cv-221

)
)
)
)
V. )
) JudgeAleta A. Trauger
)
)
)
)
)

WILL JOHNSON, individually and in his

official capacity asan Officer of the

Springfield Police Department,
Defendant.

MEMORANDUM & ORDER

Pending before the court are a number of motintisnine filed by the defendant, Will
Johnson (Docket Nos. 137-61), and the plaintiff, Jose Osmin Calderon Péabeket
Nos.165—-66) These motions were filed anticipation of a trial on Mr. Pacheco’s claithat
was initially set for October 11, 2016, but that was continued upon the defense motion based on
Mr. Pachect failure to timely disclose evidence relating to his immigration status. (Docket
No. 233.) Bdore the court resets the trial date atigtndant pretrial deadlines, the parties have
requested that rule on Mr. Pacheco’s requestgopplement the disclosure of his ecomom
damages expert, Robert VaricéDocket Nos. 251, 258.) For the following reasons, the court
will (1) grantMr. Pacheco leav® supplement Mr. Vance’s disclosure to address his
immigration status as it relates to his ability to work i thited States and the wages he could
earn in his country of origin(2) reopen discovery into MiPacheco’smmigration status and
claim forlost future earningg3) order the filing of a motion for partial summary judgment on

these issues; and (@rmall pending motiongn limine, to be refiled by the partiesif-still

! The courthas already rulethat Mr. Pachecay notsupplement Mr. Vance’s report to
include a lifecare plan, in support of his claim for future medical expenses. (Docket No. 261.)
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appropriate +n accordance with deadlines that will bewben the countesets the triadate

BACKGROUND & PROCEDURAL HISTORY

This action arises from a physical altercation tltaiored between thdgntiff,
Mr. Pacheco, and the defendant, Officer Johnson of the Sptth§blice Departmentin the
late evening and early morning hours of March 13 and March 14, 2010. The altercatiombetwee
the two men left Mr. Pacheco paralyzedd he has sued Officer Johnson to recover for his
injuriesunder federal and state law jury trial on Mr. Pacheco’s claims was set for October 11,
2016 but was continued by the court after Mr. Pacheco failed to timely disclosmtele
evidenceaegading his immigration statu® Officer Johnson. (Docket No. 233Bfore the
courtenters arorder setting a trial date and other deadlil@f§icer Johnson seeks a ruling
prohibiting Mr. Pacheco from supplementing Mance’s report to addresss immigration
status and the wages he could earn in his country of origin. (Docket No. 258, pp. 1-2.)

Mr. Pacheco’slaim forlost future earnings, and the proof supporting that claas,
long been a source of dispute between the two parties. Pursuant tnegesell by the court in
anticipation of the October 11, 2016 trial, Officer Johnson filed motmoheine requesting-
among other things that the court exclude (1) all evidence relating to Mr. Pacheco’s lost future
earnings, on the grounds that Mr. Pacheco is precluded from recovering them so loigg as he
residing or working in the United States in violation of the Immigration Reform antt@ Act
(“IRCA”) (Docket No. 144); and (2) any testimony by Mance regarding MiPacheco’s lost
future earmgs, on the grounds that Mr. Vance has failed to take Mr. Pacheco’s immigration
status into account in his calculations (Docket No. 138). According to Officer Johnson,
Mr. Pacheco’s lost future earnings should be based not upon his earning capaeityniad

States but, rather, his earning capacity in El Salvador, his country of origin. (Dickbt4,



pp. 3—4.) Mr. Pacheco filed Responses to these moaamsingthat his immigration status

does not preclude him from recovering lost future wages in the United States and tagt he m
still be able to renew his “temporary protected status,” which wenddblehim tolegally live
andwork in the United States. (Docket No. 179, pa&ord Docket No.173.) Mr.Pacheco
alsoarguedthat it would be “aworkable” to base his lost future earnings on his earning capacity
in El Salvador, because wages in that country are not well docunadedork similar to that

he was performing in the United States “may not even exist in [his] home coufidacket No.

179, p. 2.)

Shortly before the trial, Officer Johnson filed a Motion for Additional Religfuesting
that the court continue the trial date on the grounds that Mr. Pacheco had failedytdisntese
his immigration file (Docket No. 231t.) Officer Johnson requested a continuaoicthe trial
“for a short period of time so as to allow limited discovery related to the immigrdaghn f
particularly with respect to Mr. Vance’s calculation of Mr. Pacheco’sfligte earnings. Id. at
pp. 7-10.) After a telephone conference with counsel for the parties to discusaghthiss
court entered an Order continuing the trial and referring the case to thdritagisidge for a
judicial settlement conference. (Docket No. 233.) The court provided that, should thetcase
settle,it would convene a case management conference “to determine whether additional
depositions will be allowed and a timetable for a resetting of the tri.) (

The case did not settland the court ordered the parties to submit a proposed agreed case
management order prior to a February 7, 2017 case management conference, at wbigh the
planned to reset the trial date aredtainpretrialdeadlines. (Docket Nos. 245, 2498ss than a
week before the case managemeamtference, Mr. Pacheco filed a Response in Opposition to

Officer Johnson’s Motion for Additional Relief, in which melicatedthat Mr. Vance is



“currently in the process of revising his expert opinion to take into account [Ehebas]
immigration statg” and “calculationgof lost future earningdhased on comparable wage rates
in El Salvador.” (Docket No. 251, p. 3.) Mr. Pachatsnindicated that héconsents to reopen
discovery as to Mr. Vance . . . on the matters raised in the revised réptetiminate any
alleged prejudice” that the supplementation would cause Officer Johrigion. (

At the case management conference, counseDfbcer Johnson objected to any
supplementation of Mr. Vance’s report and the setting of artyigdrdeadlineallowing for such
supplementation. See Docket No. 252.) fie courtordered addional briefing related to
Mr. Pacheco’s lost future earnintgsassist it in resolving the dispu{®ocket No. 253.)0On
February 13, 2017, Officer Johnson filed a Reply in support of his Motion for Additional,Relief
arguing thaMr. Vance should not be allowed to supplement his opinion with regard to
Mr. Pacheco’s immigration status or wages in El Salvdmrause the revisions are untimely
and “nothing more than an imprepattempt by [Mr. Pacheco] to correct the weaknesses and
improprieties of his expert’s report[].” (Docket No. 258, pp. 548.}he alternativeQfficer
Johnson notes that “[t]here is an atmosphere of mystery in this case concerningréeff
[Mr. Pacheco’s] immigration status,” and he requests that, should the court allow
supplementation of Mr. Vance’s report, it should &teguire [Mr. Pacheco] to present some
evidence or explanation as to how he is capable of obtaining legal immigratienisttte
United States” before he is permitted to present calculations of his lost fatonegsfrom
employment in the United Stattsthe jury. [d. at pp. 12-13.)

ANALYSIS
The Local Rules in this district provide that an expert disclosure “shalkenot b

supplemented after the applicable disclosure deadline, absent leave of Courtbatsddior



expert from testifying “beyond the scope” of his disclosure statement.3R.B1(c)(6). If a
party untimely attempts to supplement his expert’s report wittheutourt’s leave, he is “not
allowed to use the information or witness to supply evidence . . . at a trial, unléstutieevas
substantially justified or is harmless.” Fed. R. Civ. P. 37(cgdord L.R. 39.01(c)(6) (“The
Court may exclude the testimony of an expert witness, or order other sanctiodggtoywiaw,
for violation of expert witness disclosure requirements or deadlines.”). Mr.dadbes not
appear to dispute that the deadline for disclosure of an economic dampgesech as
Mr. Vance has long since passeadr does he dispute that histial disclosure regarding
Mr. Vance included no consideration of his immigration status or his earning capacity in El
Salvador. To determine whether supplementation of Mr. Vance’s disclosure is appropriate
therefore, the court mudetermine whether it is substantially justified or harmlgsgjed bythe
following five factors:
(1) the surprise to the party against whom the evidence would be offered; (2) the
ability of that party to cure th&urprise; (3) the extent to which allowing the

evidence would disrupt the trial; (4) the importance of the evidence; and (5) the
nondisclosing party’s explanation for its failure to disclose the evidence.

Howe v. City of Akron, 801 F.3d 718, 748 (6th Cir. 2015) (quotiRgssell v. Absolute Collection
Servs, Inc., 763 F.3d 385, 39697 (4th Cir. 2014)). After considering these factors and the
evidence and arguments submitted by the parties, the court concludes.tRatMico’s failure
to earlier supplen@ Mr. Vance’s report regarding his lost future earnisdgermless

The court does not find that the introduction of evidence relating to Mr. Pacheco’s
immigration statusr his earning capacity in El Salvador are a surprise to Officer Johnson, who
was actuallythe first toargue that such evidencetige proper measure bfr. Pacheco’s clainof
lost future earnings. Mr. Pacheco has consistently taken the position thantitteld ® the

wages he would have earned in the United States if he hadewirjured by Officer Johnson.



It wasonly after Officer Johnson injected Mr. Pacheco’s immigration stataghe litigaton —
which he claims either precludes Mr. Pacheco from recovéroge wages or severely discounts
them—that Mr. Pacheco expresd the need to supplement his expert’s reparndetthose
arguments Moreover, Officer Johnson has already requested discovery into Mr. Pacheco’s
immigration status, which Mr. Pacheco does not oppose, and thentappated that some
discovery would take place in the months preceding any reset trial date.r Qéficeson,
therefore, will have the opportunity to cure any surprise through discovery, anthglibe
supplementation of Mr. Vance’s report will not disrupt the trial, becausegbmdadlines and
the trial date itself have not yet beeset, and the earliest date being considered is several
months in the future.

Finally, although Mr. Pacheco has articulated no reasdmddailure tosupplement
Mr. Vance’s opiniorearlier in the litigationthere is no doubt that evidence relating to his
immigrationstatus, and to Mr. Pacheco’s lost future earnings as calculated in El Salsador, i
critically important to his claim for lost future earnireggl to Officer Johnson’s defense against
thatclaim. The balance of these factors, therefore, weighs in favor of permitting Miedam
supplement Mr. Vance’s report to include information regarding his immigratitus sa it
relates to his ability to work in the United Statasd his earning capacity in El SalvadoheT
court will allow such supplementation and, in order to cure any prejtal@#icer Johnson,
reopen discovery into Mr. Pacheco’s immigration status and Mr. Vance’s opiniadingglais
lost future earnings either in the thd States or El Salvador

Officer Johnson has requested that, should the court allow supplementation of
Mr. Vance’s opinion, it “require [Mr. Pacheco] to present options for him to gain lawful

employment in the United Statébefore he is permitted to present calculations of his lost future



earnings to the jury. (Docket No. 258, p. 1heTavailabilityof lost future earnings to
Mr. Pachece-including hisoptions for gaining lawful employmeirt the United Stateand the
appropriate method for calctilag his wages- is mast appropriately raised in a motion for
partial summary judgment prior to any trial on Mr. Pacheco’s claifitee partiestherefore,
should include deadlines for the filing and briefing of such a motion — to be compkdted
beforepretrial motionsn limine are filed—in their revisedproposed case management order.
Finally, as a matter of housekeepitige court notes that all of the parties’ motioms
limine that were filed in preparation for the October 11, 2016 trial remain peniliagy of
these motions may not still be pertinefiterefore, all pending motions will be termed.

CONCLUSION

For the reasondiscussed herejtthe courtGRANTS Mr. Pacheco leave to supplement
the disclosure of his economic damages expert, Mr. Vdo@dress his immigration statas
it relates to his ability to work in the United Statasg the wages he would earn in his country
of origin, andit reopens discovery into Mr. Pacheco’s immigration statusenclaim forlost
future wages. Theourt furtherTERM S all of the pending motions limine filed by Officer
Johnson (Docket Nos. 137—-61) and Mr. Pacheco (Docket Nos. 165-66). Motionge will
be refiledby the parties in accordance with deadlines that will be set by the court whsets r
the trial daté’

Consistent with this opinion, tre@urt furthertORDERS that theparties revis¢he
Proposed Agreed Case Management Order filed on February 6, 2017 (Docket No. 252), to
include deadlines relating to reopened discovery and thg bfia motion forpartialsummary

judgment on the issue of lost future earnin@be parties shall submit their revigeposed

2 If a motion or response remaietirely pertinent, parties may adopt by reference a
previous filing.



case managemeaotderby February 282017.
It is SOORDERED.

Enter this21st day of February 2017.

i y—

ALETA A. TRAUGE
United States District Judge




