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UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION
JOSE OSMIN CALDERON PACHECO, )
Plaintiff,

CivilNo. 3:11-cv-221
Judge Aleta A. Trauger

V.

CITY OF SPRINGFIELD, TENNESSEE; )
SPRINGFIELD POLICE DEPARTMENT; )
MIKE WILHOIT, individually and in his )
official capacity as Chief of the Springfield )
Police Department; WILL JOHNSON, )
individually and in his offi cial capacity as an )
Officer of the Springfield Police Department; )
and JOHN DOES 1-5, individually and in their )
official capacities as Pbce Officers of the )
Springfield Police Department, )
)
)

Defendants.

MEMORANDUM

The City of Springfield, Tennessee (tt@ty”), the Springfield Police Department
(“SPD”), and SPD Chief Mike Wilhoit (collectaly, the “City Defendantg”have filed a Motion
for Summary Judgment (Docket No. 63), to whiisé plaintiff has filed a Response (Docket No.
81), and the City Defendants have filed a Ré¢plgcket No. 85). For the following reasons, the
motion will be granted.

FACTS

This action arises from a physical altercatiloat occurred between the plaintiff, Jose
Osmin Calderon Pacheco, and one of the defasd&PD Officer Will Johnson, in the late
evening and early morning hours of March 18 &uarch 14, 2010. The altercation between the
two men ultimately culminated in Officer J&don’s shooting Mr. Pachecleaving Mr. Pacheco

paralyzed. Mr. Pacheco has sued Officer Johasdrthe City Defendants for deprivation of his
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federal constitutional rights, pursuant to 8 1983] for assault and negligence under Tennessee
law.

l. The March 13-14, 2010 Incident

On the night of March 13, 2010, Mr. Pacheca\sdting in his truck, which was parked
on the side of a residential cul-de-sac, dngkibeer and talking ondicell phone. At roughly
11:45 p.m., Officer Johnson pulléds patrol car behind Mr.d&heco’s truck. As Officer
Johnson approached the truck, Mr. Pacheco stepyieto inquire ifhe could be of any
assistance. According to Mr. Pacheco, Offibeinnson asked him, in English, what he was
doing, and Mr. Pacheco replied,&Emglish, that he lived nearby. At this point, Mr. Pacheco had
his hands in the pockets of his coat, whiohtained his cell phone akdys. Officer Johnson
instructed Mr. Pacheco, in English, to rem&ighands from his pockets, which Mr. Pacheco
did, apologizing and stating thia¢ “didn’t understand a lot ofriglish.” (Docket No. 66-2 (Dep.

J. Pacheco (July 15, 2014)), at 122:21-25.)yimduthis interaction, Officer Johnson asked

Mr. Pacheco in both English and Spanish ferdumplete address, and Mr. Pacheco responded,
in English, “I live here.” (Docket No. 81, p. &cordDocket No. 66-1 (Dep. J. Pacheco (July
14, 2014)), at 53:3—-8.) While the two men spoke, Réicheco again put his hands in his pockets

to keep them warm, and Officdohnson instructed him, agamEnglish, to remove them,

! The City Defendants’ Motion argues tlilagy are not liable foany deprivation of
Mr. Pacheco’s constitutional rights and, ashsuicdoes not addressetitonstitutionality of
Officer Johnson’s actions on March 13, 2010. Wit exception of Mr. Pacheco and Officer
Johnson’s ability to communicate with each other in both English and Spanish during the
incident, the City Defendants have not dispudPacheco’s version dhe physical altercation
with Officer Johnson. The court must constrliéaats in the light most favorable to the non-
movant (here, the plaintiff) when considegia motion for summary judgment, and, therefore,
unless otherwise noted, the factsaented in this section areadvn from the Complaint (Docket
No. 1) and Mr. Pacheco’s deptisn testimony regardinthe events of that night (Docket Nos.
66-1-66-3, 83-1).



which Mr. Pacheco did.

According to Mr. Pacheco, Officer Johnson thecame aggressive with him. Officer
Johnson “threw” Mr. Pacheco against the hood otrilnek and instructed him, in Spanish, to put
his hands on the hood. (Docket No. 66-1 (Qefacheco (July 14, 2014)), at 51:8-11.)

Mr. Pacheco asked Officer Johnson why he wasgoarested, and Officer Johnson attempted to
perform a “pat down” of Mr. Pacheco. Mraéheco became afraid of Officer Johnson, and,
believing that Officer Johnson intended togaldim in handcuffs, attempted to run away.

Officer Johnson pursued Mr. Pacheco and eatiytaaught him by the back of the neck. A
physical fight ensued between the two nanrg Officer Johnson used pepper spray on

Mr. Pacheco. Mr. Pacheco continued to stleiggth Officer Johnson, who pulled his baton

from its holster and used it kot Mr. Pacheco. Officer Johnsondered Mr. Pacheco, in English,
to get on the ground, and Mr. Pacheco askedngligh, if Officer Johnson would stop hitting

him if he did. (Docket No. 66-2 (Dep. Ja¢heco (July 15, 2014)), at 128:1-129:18.) Officer
Johnson responded that he woultdl.)(

Mr. Pacheco did not get on tgeound and, instead, began talgithe baton that Officer
Johnson was using to hit him. Mr. Pachecoaggd to wrest the baton away from Officer
Johnson. After he obtained the baton, Mr. Packkms that he threw it to his side and, still
facing Officer Johnson, began to retreat towardstbps of his house. Officer Johnson then shot
Mr. Pacheco, once in the hand while he was standing and, while Mr. Pacheco was falling or had
already fallen to the ground, & times in the back at poiniank range. Mr. Pacheco was
transported to Vanderbilt University Medical Cerfartreatment. One of the bullets pierced his

spinal cord, and Mr. Pacheco is nowrmpanently paralyzed from the waist down.



. Springfield Police Department Policies and Training

A. Officer Hiring and Training

The SPD has formal policies that govern thénlgiand certificatiorof all SPD officers,
including Officer Johnson. All SPD officers aexjuired to be graduaef an approved law
enforcement training academy and certifiedeove as law enforcement officers by the Peace
Officers and Standards Training Commission ($70). When Officer Johnson applied to the
SPD in 2003, he was required to comply willo&these requirements. The SPD ran a full
background check on Officer Johnson — includinfgrmation about his education, criminal
history, and driving histgr— and contacted his referenc&fficer Johnson was also interviewed
by either Chief Wilhoit or Assistant Chief Dandohnson (no relation), and he passed all of the
required physical and pshological testing.

The SPD also has formal policies that gov@entraining of all SPD officers, including
their use of service weapons and force — both lethal and non-lethal. Once he was hired, Officer
Johnson was required to, and dsatisfactorily complete ¢hSPD Field Training Officer
(“FTO”) program before he could serve as a-fdtvice officer. Dung this training, Officer
Johnson received and reviewed the SPD paliaied procedures manual, and he received
updates to this manual throughout his tenure tighSPD. SPD’s policy on the use of force

states that officers will use physical force only when “the exercise of persuasion, advice, and

% Unless otherwise noted, the facts recounteti;isection are drawprimarily from the
City Defendants’ Statement of Undisputed MigtleFacts (Docket No. 65) and Mr. Pacheco’s
response thereto (Docket No. 82). This sectisn abntains facts frorie City Defendants’
Motion for Summary Judgmeand Memorandum of Law in Support thereof (Docket Nos. 63,
64), Mr. Pacheco’s Response Memorandum (Doldket81), and the defendants’ Reply (Docket
No. 85), that are not refuted contradicted by the opposing partytbe record. Where there is a
genuine dispute of fact, the cowill construe the fact in theght most favorable to Mr. Pacheco
as the non-moving party.



warning are found to be insufficient to obtain cergiion,” and they willse “only the minimum
degree of such physical force necessary orpamycular occasion.” (Docket No. 70-2 (SPD
Use of Force Policy).) SPD’s policy furtheopides that, after attempting to use physical
restraint without injury to theubject, an officer who finds it necessary to use force must follow
the use-of-force continuum, “[tlh@der of force being: (1) Chemical Warning, (2) Use of hands
and/or physical restrainf3) Use of the baton (straight or [ertding]), and (4) as a last resort,

the firearm may be utilized.”ld.) The policy on firearms prodes that deadly force may be
used only if the officer has probable cause toebelithe individual posessagnificant threat of
death or serious injury to tlegficer or others, and a warniniffeasible, has been given.

(Docket No. 70-1 (SPD Firearms Policy).)

After their completion of the FTO programdiinstatement as full-service officers, SPD
officers are required to compéeat least 40 hours of PO&ipproved in-service training
annually. The subject matter of this training garfrom year to year but has included topics
such as firearms training, defensive tactittanestic violence, and engemcy vehicle operation.
Additionally, each officer must qualify annuallyith each of his service weapons, which can
include chemical sprays such as pepper spragtan, and multiple firearmdn order to qualify
with a weapon, Tennessee statndards require that an afir score at least 75% on a
standardized test. The SPD has chosen pteiment a higher standard than required by the
State, and it requires an annualrecof at least 80% qualify with a service weapon. At all
times during his service with the SPD, Offid@hnson maintained full POST certification and
satisfied all state and SREaining requirements.

All SPD patrol officers are also requirtmlparticipate in a POST-approved 20-hour

introductory Spanish class. Officer Johnsowoktthis course in 2008, and he received a



certificate of training. As Mr. Pacheco has notealvever, the SPD has no written policies “that
identify operational steps for officers to followluuring interactions h persons who do not
speak English (Docket No. 91-1, p. 18) and, adogrtb Mr. Pacheco, one out of every five
people encountered by Officeshhson during his patrols wefidispanic” (Docket No. 81,
p. 8)3 Mr. Pacheco provides no additional inf@tion regarding #relative number of
Hispanic residents of the City who hadifficulty understanding or speaking English.

B. Officer Review and Discipline

All SPD officers, includingOfficer Johnson, are given perfnance evaluations annually,
and Officer Johnson has scored satisfactorilylbofdis annual evaluations. The SPD also
utilizes a citizen complaint pcess and use-of-force reportstgpervise and evaluate the
performance of its officers. An officer isq@red to complete a usd#-force report after any
incident in which the officer &s a weapon (chemical spraytdog or firearm), or after any
incident in which injury results from the office use of force, includg hand-to-hand combat.
These reports are then reviewed by supervisdreabPD to ensure that the officers’ actions are
in compliance with SPD policies and training andiédermine if additional policies or training
are needed. Other than the dwemt giving rise tahe present action, Officer Johnson has never
been the subject of an excessive force complaint, nor has he used deadly force.

SPD protocol mandates that, after an officerolved shooting, an outside agency must

conduct an investigation. Congst with this protocol, upolearning that Officer Johnson had

3 Mr. Pacheco provides no citati to the record teupport this statement, but he implies
that support can be found in Officer Johnsatéposition testimony or discovery responses.
(Docket No. 81, p. 8.) The record does cmttain any of Officer Johnson’s discovery
responses, and the limited deposition testimorgcga into the record by the City Defendants,
not by Mr. Pacheco) contains no mention ofkgpanic population in Smgfield. The City
Defendants did not, however, dispuhis fact in their Reply.



shot Mr. Pacheco, Chief Wilhoit directed Astsint Chief Johnson to contact the Tennessee
Bureau of Investigation (“TBI"Jo investigate. The TBI disgiched Agent Charles Rountree,
who ultimately concluded that Officer Jolmmshad followed the mandated use-of-force
continuum and that his use of force was natessive under the circunasices. In addition to
the TBI investigation, Chief Whioit conducted an internal inv@gtion into the shooting to
determine whether Officer Johnson had violated any SPD pdlicider speaking with Officer
Johnson and Agent Rountree, reviewing videofiOfficer Johnson’s dashboard camera, and
reviewing statements from other officers wdroived later at the scene, Chief Wilhoit
determined that Officer Johnson had nataied any SPD policy during the incidehtt, rather,
had acted justifiably. Officer Johnson was nelisciplined in relatiorto the shooting of Mr.
Pacheco.

During Chief Wilhoit's twenty-one year tenuas head of the SPD, there have been, in
addition to the present case, only two useseafitly force by SPD officers. During that time,
there were also, other than tkeese, only two complaints afleged excessive force. One
complaint of excessive force occurred in 2005 aifteéy an internal invaigation was conducted,
the SPD determined that the officer did nsé excessive force, and the officer was not
disciplined. The other complaint of excesdieee occurred in the mid- to late-1990s.
Following an investigation into this complaintet8PD determined that the use of force was not

justified, and both officers involved in the incidemtre terminated. During his time at the SPD,

* In an apparent oversight, Mr. Pacheco faitedespond to this fact in his Response to
the Defendants’ Statement of Undisputed Matdfacts. (Docket No. 82 [ 44-46.) The court
notes, however, that Mr. Pacheco has placed nothitiggirecord to refute this fact, nor has he
contested the assertion of tfast in his Response to the Ciefendants’ Motion for Summary
Judgment.

> See supranote 4.



Chief Wilhoit was not aware of any custom withhe SPD that allowed or encouraged the
unconstitutional use of force by SPD officers.

PROCEDURAL HISTORY

Mr. Pacheco filed suit against Officer Johnson and the City Defendants on March 10,
2011% (Docket No. 1.) The Complaint alleges &1$laim pursuant to 42 U.S.C. § 1983 for the
deprivation of Mr. Pacheco’soldrth and Fourteenth Amendnteights against all defendants
and (2) “claims under Tennessee law” that appeaomstitute a claim of assault against Officer
Johnson, a claim of vicarious liability for Officdohnson’s assault against the City Defendants,
and a claim of negligen@gainst all defendantsld( 1 30-64.) Mr. Pacheco requests
compensatory and punitive damages against all defendants as well as 'atfeasegnd costs.

(Id. at p. 24.) The City Defendants and Offidehnson filed Answers to the Complaint on May
18 and May 19, 2011, respectively. (Docket Nos. 21, 22.)

After discussion with the parties, and inhigpf a related criminal charge that was
pending against Mr. Pacheco, the court codetl that “very littlejf anything, can be
accomplished [through] discovery until the criminadeas finally resolved.” (Docket No. 28.)
Accordingly, on October 24, 2011, the court ordered the case to be administratively closed until
the criminal case had been resalyer for other good cause showid. The criminal charge

against Mr. Pacheco was resadvon November 7, 2012 (Docket No. 29), and the case was

® Mr. Pacheco also asserted claims asfdive John Does — unnamed SPD officers —
alleging that they were delibeedy indifferent to hiserious medical need when they arrived on
the scene after he had been shot. (DocketlMd. 36, 62.) It has now been nearly five years
since Mr. Pacheco filed the Complaint, and lietsis not idetified these John Does; nor does it
appear that he could currendynend the Complaint to do s6ee Moore v. Tennesseé7 F.
App’x 450, 455 (6th Cir. 2008) (concluding thsatbstituting a named defendant for a “John
Doe” defendant is considered a change itiggrnot a mere substitution of parties, and a
plaintiff must, therefore, nantae unidentified party before tts¢atute of limitations runs on his
claim).



reopened on December 7, 2012 (Docket No.’30).

After multiple motions to extend discovery deadlines and the trial date (Docket Nos. 37,
41, 47, 49), the City Defendants filed a Mtifor Summary Judgment on April 20, 2015
(Docket No. 63§ In the Memorandum supporting the Mwtj the City Defendants argue that
they cannot, as a municipality and as an officahefmunicipality sued in his official capacity,
be held liable under § 1983 for any deprivatiotMof Pacheco’s constituthal rights associated
with the shooting. (Docket No. 64.) Specificallye City Defendants argue that no municipal
custom or policy (official or unoftial) — nor any alleged failure taain, disciplineor supervise
Officer Johnson — caused any violationvf. Pacheco’s constitutional rightsld(at pp. 13-27.)
In support of the Motion, the City Defendants eltied a Statement of Undisputed Material Facts
and multiple exhibits, including deposition testiny, affidavits, and portions of SPD policies
regarding weapons and usefafce. (Docket Nos. 65-71.)

On May 27, 2015, Mr. Pacheco filed a Resmgoimsopposition to the Motion (Docket
No. 81), along with a Response to the City Defendants’ Statemémidisputed Material Facts,
the affidavit and expert report of Dr. Michag/man, a few excerptsf deposition testimony,
and two initial disclosures bgxperts retained by the CiBefendants and Officer Johnson
(Docket Nos. 82—-84). In his Response, Mr. Pacheco advances multiple grounds for the City
Defendants’ liability for Officedohnson’s actions, but he algagpaars to abandon certain of the
grounds for municipal liability origally alleged in the ComplaintAs best as the court can

discern from the Response, Mr. Pacheco now arthad the City Defendants are liable for the

’ This case was assigned to this court on August 19, 2015, following recusal by Senior
Judge John Nixon. (Docket No. 87).

8 Officer Johnson did not file a Motion f&ummary Judgment, which, pursuant to court
order, would also have been due on April 20, 20BeeDocket No. 61.)



deprivation of his constitutional rights on thesiseof (1) the inadequacy of officer training
regarding the use of force, (@) lack of policies and inadeagy of training regarding officer
communication and interaction with non-English sgeakand (3) Chief Whloit’s ratification of
Officer Johnson’s allegedly unlawful conductflayling to discipline him. (Docket No. 81,

pp. 5-143 The City Defendants filed a Rephjth accompanying exhibits on June 8, 2015.
(Docket Nos. 85, 86.)

In reviewing the briefings, thcourt noticed what appeared to be a discrepancy between
the expert report of Dr. Lyman originally submitted by Mr. Pacheco (Docket No. 83-2) and Mr.
Pacheco’s citations to, and quotations of, an gxpeort by Dr. Lyman in his Response (Docket
No. 81). The court ordered Mr. Pacheco toileethe intended versioof Dr. Lyman’s expert
report (Docket No. 90), and Mr. Pachecd do on February 2, 2016 (Docket No. 91).

EXPERT OPINION AND REPORT

In support of his argument that municipal ligigiapplies to the City Defendants, Mr.
Pacheco submits the affidavit and expert repbBr. Lyman, a professor at the Columbia
College Department of Criminal Justice and HarB&rvices in Columbia, Missouri. Dr. Lyman
has a background as a generalist police instragtdrcriminal investigator and earned his
doctorate in Higher and Adult Education fraine University of Missouri-Columbia. (Docket
No. 91-1, p. 2.) He states that he is nationabognized in the fieldsf “police procedure,
criminal investigation, drug enforcement, and related aredd.) In his affidavit and expert

report, Dr. Lyman offers opinions regarding @PD training on the use of force, (2) SPD

® The bases for municipal liability that\ebeen abandoned in Mr. Pacheco’s Response
include (among others discussed below) the Bafendants’ alleged failure to (1) adequately
screen prospective law enforcement personnetkBt No. 1 1 53, 57), (2) adequately monitor
and evaluate the performance of SPD officets{(54), and (3) provide adequate and necessary
training as to the appropriate medical daree provided to an injured arrestek { 47).

10



policies and training regardindficer interaction and communigan with non-English speakers,
and (3) the results of Chief Willts investigationof the shooting.

First, Dr. Lyman opines, in his affidavit, th&hief Wilhoit and his department failed to
provide proper training to Officer Will Johnson and the other officers of the Springfield Police
department regarding the appropziase of deadly force.” (Dket No. 83-2 { 3.) The affidavit
does not, however, contain any description of $faihing (or even policies) regarding the use
of force or outline any reasoning supporting thpeion. Further, no mention of this opinion —
or of SPD policies or training dhe use of force — can be foumdDr. Lyman’s expert report.

Second, Dr. Lyman states that the City Defendants (1) failed to promulgate written
directives “that identify operatiohateps for officers to follow” duing interactions with persons
who do not speak English (Docket No. 91-1, p.d&] (2) provided inadequate training to SPD
officers “in the use of the Spanish language ldrgbanic cultural norms” (Docket No. 83-2 § 4).
Dr. Lyman notes that “the Cityf Springfield had experiencedsignificant Hispanic population
growth in recent years,” and that “[i]t was themef likely and predictablthat its police officers
would at some point have confrontations with Hispanickd’ §{5.) Dr. Lyman then states that,
in light of this demographic emge, “[tlhe need to adequataigin [SPD] officers in language
and cultural differences was so obvious thatf#ilere to do so was an act of deliberate
indifference” by the City Defendantsld() Dr. Lyman also statesah had the City Defendants
promulgated written policies regarding comnuation with non-English speakers and properly
trained Officer Johnson in the sarti¢is likely that [Officef] Johnson’s encounter with [Mr.]
Pacheco would have been such that [Mr.] Pacheco would not have been shot.” (Docket No. 91-
1, p. 18.) Neither the affidauitor the report, however, actuatigscribes any policy that Dr.

Lyman contends should have been implemermnteddoes it outline any reasoning supporting the

11



opinion that the deficiencies BPD'’s training program — the Spanish language course — were
“obvious.” Dr. Lyman discusseno nationwide standard fpolicies and training regarding
officer interaction with non-English speakersy does he cite any studies on the efficacy of
these policies or provide, as an example, anyrqtbkce departments thaave such policies or
training in place.

Finally, Dr. Lyman offershis opinion that Chief \ithoit “condoned, acquiesced in,
authorized, and ratified” Officefohnson’s “use of excessitgce” by “failing to discipline
[him] for his conduct and in fact endorsing ittDocket No 83-2 1 9.Dr. Lyman further opines
that Chief Wilhoit failed to hold Officer Johos accountable for the March 13, 2010 incident
when he failed to investigate or disciplin&i€er Johnson. This opinioappears to be based
entirely upon (1) Chief Wilhoit’s testimony th@fficer Johnson acted within SPD guidelines on
March 13, 2010, and (2) Assistabhief Johnson’s testimony that Officer Johnson had not been
disciplined after the March 13, 2010 incidemlr. Lyman does not, however, acknowledge the
investigations conducted by the TBI or Chief Wilhoit, which both came to the conclusion that
Officer Johnson was justified in the use afciand which Mr. Pacheco has not disputed, nor
does Dr. Lyman describe how those inigegions were in any way deficient.

SUMMARY JUDGMENT STANDARD

Federal Rule of Civil Procedure 56 reqgsitbe court to grant a motion for summary
judgment if “the movant shows that there is naujee dispute as to any material fact and the
movant is entitled tauydgment as a matter of law.” Fed.@v. P. 56(a). If a moving defendant
shows that there is no genuine s material fact as to atdst one essential element of the
plaintiff's claim, the burden shifts to thegtiff to provide evidence beyond the pleadings,

“set[ting] forth specific &cts showing that there igyanuine issue for trial. Moldowan v. City

12



of Warren 578 F.3d 351, 374 (6th Cir. 2008ge alsdCelotex Corp. v. Catretd77 U.S. 317,
322-23 (1986). “In evaluating the egitte, the court must draw aiferences in the light most
favorable to the non-moving partyMoldowan 578 F.3d at 374 (citinilatsushita Elec. Indus.
Co. v. Zenith Radio Corp475 U.S. 574, 587 (1986)).

At this stage, “the judge’finction is not . . . to weigthe evidence and determine the
truth of the matter, but to determine whettieere is a genuine issue for trialIt. (quoting
Anderson v. Liberty Lobby, Inel77 U.S. 242, 249 (1986)). Bitlhe mere exstence of a
scintilla of evidence in support of the [non-moving party’s] position will be insufficient,” and the
party’s proof must be motéan “merely colorable.’Anderson477 U.S. at 252. An issue of
fact is “genuine” only if a reasonaljley could find for the non-moving partyMoldowan
578 F.3d at 374 (citingnderson477 U.S. at 252).

ANALYSIS

In his Response, Mr. Pacheco waives certath@iclaims and bases for liability that are
alleged in his Complaint. Specifically, Mr. Pacb@opncedes that (1) aftdiscovery, there is no
factual basis for individualdbility against Chief Wilhoit (Docket No. 81, p. 5); (2) the claim
against Chief Wilhoit in his official capacity is, effect, a claim against the City of Springfield,
which has already been named as a defendant in this nidftearfd (3) the SPD is not a proper
party to this suiti¢l.; see also Boykin v. Van Buren Tywf79 F.3d 444, 450 (6th Cir. 2007)
(rejecting a § 1983 claim against township potiepartment because it was a division of the
township and not a separate legal entity suscepthlability)). Mr. Pacleco further states that
he does not intend to pursue atgte law claim against the CiBefendants. (Docket No. 81, p.
5.) Accordingly, Mr. Pacheco’s claims agai@stief Wilhoit and the SPD, as well as his state

law claims against the City, will be dismissethus, the only remaining claim against any of the

13



City Defendants is Mr. Pachecds1983 claim against the City.

The court now turns to the question ofetlier Mr. Pacheco’s § 1983 claim against the
City can survive summary judgment. A governmaitity such as the City cannot be held liable
under 8§ 1983 on the basisreEpondeat superidor the actions of itemployees but can only be
held liable if the plaintiff demonstrates tha¢ thlleged federal violatiowas a direct result of a
municipal policy or customMonell v. Dep’t of Soc. Sery<l36 U.S. 658, 694 (1978).

Typically, before determining whether the municipality is liable for a constitutional violation, the
court must first determine “[w]hether the plaintiff has asserted the deprivation of a constitutional
right at all.” Doe v. Claiborne Cnty., Tenrl03 F.3d 495, 505 (6th Cir926). In this instance,
however, the parties have not fully briefed ibsue, and Officer Johnson — who is responsible

for the conduct alleged to be unconstitutional rasa party to this motion. The court will,
therefore, proceed to the narrow question raiselde motion: even if Officer Johnson did

violate Mr. Pacheco’s constitutional rights, is #thany basis — as a matter of law — for the City

to be held liable. For the reasons discusmrdin, the court answsethis question in the

negative and finds that the § 1983 clagainst the City must be dismissed.

In order to establish a badior municipal liability undeMonell, a plaintiff must
demonstrate one of the following: “(1) the existerf an illegal official policy or legislative
enactment; (2) that an official with final decisioaking authority ratifiedlegal actions; (3) the
existence of a policy of inadequate training greswision; or (4) the estence of a custom or
tolerance or acquiescence of federal rights violatioBaifgess v. Fische735 F.3d 462, 478
(6th Cir. 2013). After identifying one of thedkegal municipal policies ocustoms, the plaintiff
must further demonstrate a “dat causal link between thestam and the constitutional

deprivation; that is, [Jne must showatithe particular injury was incurréecausef the

14



execution of that policy."Baynes v. Cleland’99 F.3d 600, 621 (6th Cir. 2015) (quotidge,

103 F.3d at 508). Mr. Pacheco advances three segamnds to establish the existence of an
illegal policy or custom by the City Defendants that is linked to the alleged deprivation of his
constitutional rights: (1) the SPD’s failure toopide adequate officer training regarding the use
of force® (2) the lack of official policies and inagieacy of training regaidg officer interaction
and communication with non-Englispeakers, and (3) Chief Wilhat“ratification” of Officer
Johnson’s allegedly unlawful conduct. The coutt @amine each of these in turn to determine
whether Mr. Pacheco has put forth sufficient evidence to proceed.

l. Policies and Training Reqgarding the Use of Force

Mr. Pacheco contends thaetlity Defendants are liable for his injury because they
failed to adequately train SPDfigkrs in the appropriate usefofce — both lethal and non-lethal
— during an investigative detéort. (Docket No. 81, p. 9; Docket No. 83-2 1 3.) To establish
municipal liability for a failureo train, a plaintiff must show(1) the training program is
inadequate to the task the officer must perf, (2) the inadequacy is a result of the
municipality’s deliberate indifferece, and (3) the inadequacy ito'sely related to’ or ‘actually
caused’ the plaintiff's injury.”Bonner-Turner v. City of Ecors&lo. 14-2337, 2015 WL
5332465, at *13 (6th Cir. Sept. 14, 2015) (quofttigton v. Cnty. of Summib40 F.3d 459, 464
(6th Cir. 2008)). Deliberate inffierence is a “stringent standawtifault, requiring proof that a

municipal actor disregarded a knownotwious consequence of his actioBd. of Cnty.

191n the Complaint, Mr. Pacheco alleged tvanlisional bases for municipal liability regarding
Officer Johnson’s use of forcthat the City Defendants’ offial policies regarag the use of

force were unconstitutional and that the Cityféelants were aware of the existence of a custom
or tolerance of, or acquiescence in, officeramstitutional use of excessive force. (Docket

No. 1 91 41, 43, 50-52, 54.) Mr. Pacheco appedrawe abandoned these theories in his
Response, and neither of these theories is stggpby the affidavit or expert report submitted by
Dr. Lyman. The court also notes that, consistétit the reasoning ttllow, Mr. Pacheco has

not produced evidence demonstrating timgt @f the City Defendants was deliberately

indifferent to any unconstitutional official oy or unofficial custom of tolerance.
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Cmmr’s of Bryan Cnty. v. Brows20 U.S. 397, 410 (1997). To demonstrate deliberate
indifference, the plaintiff must “show priarstances of unconstitutioneonduct demonstrating
that the [municipality] has igned a history of abuse and wasally on notice that the training
in this particular area was deficient and likely to cause injuBJifiton, 540 F.3d at 464 (quoting
Fisher v. Harden398 F.3d 837, 849 (6th Cir. 2005)). Alternatively, a single violation,
“accompanied by a showing that a municipaltis failed to train its employees to handle
recurring situations presenting abvious potential for such aolation, could trigger municipal
liability.” 1d. (quotingBd. of Cnty. Comm'rs of Bryan Cnt$20 U.S. at 409).

Mr. Pacheco fails to present any admissible evidence raising a genuine issue of fact as to
whether SPD training was inadequate to train officers in the constitutional use of force or
whether that alleged inadequacy was the resulelitberate indifference. As far as the court can
discern from the record, Mr. Pacheco submite\adence of this inadequate training only one
statement in Dr. Lyman'’s affidavit that the Cigfendants “failed to pwide proper training to
Officer Johnson . . . regardingetlappropriate use of deadlyde.” (Docket No. 83-2 | 3.)

Dr. Lyman’s report, on the othermd, contains no description 8PD training (or even policies)
regarding the use of force and outlines no reasahigeads to a conclusion that the training is
inadequate. Because “[a]n expert opiniabmitted in the context of a summary judgment
motion must be more than a conclusory assebout ultimate legal ises,” but, rather, should
set forth facts and outline a line @asoning “arising from a logical foundatioB®rainard v.

Am. Skandia Life Assur. Corgl32 F.3d 655, 663—64 (6th Cir. 2005) (internal quotation marks
omitted), the court finds that Dr. Lyman’s opinimyarding the adequacy of SPD training on the
use of force is inadmissible. Mr. Pacheco tiastefore, failed to place into the recairy

admissible evidence regarding the City Defendaaiteged failure to propsrtrain SPD officers
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in the use of force.

Additionally, Mr. Pacheco hasifed to demonstrate that amadequacy in the training
of SPD officers regarding the us&force (during investigative tkentions or otherwise) was the
result of the City Defendantdeliberate indifference. Fird¥Jr. Pacheco has failed to show
“prior instances of unconstitutional conduct” tdaimonstrate that any of the City Defendants
“ignored a history of abuse” or e “clearly on notice that the trang in this particular area
was deficient and likely to cause injuryPlinton, 540 F.3d at 464. During Chief Wilhoit’s
twenty-one year tenure as he#ddhe SPD, there were only — ottitkan the present case — two
uses of deadly force and two complaints of excessive force by SPD officers. These incidents,
which are isolated in time and number, are nfftgent to demonstrate pattern of abuse or to
place the City on notice that itfficers were being inadequatehatned in the use of force, nor
does it suggest that the City feadants made a conscious deamsio disregard a known danger
to the people with whom SPdificers come into contactSee Estate of Hickman v. Mopre
502 F. App’x 459, 469 (6th Cir. 2012) (“A handfoflisolated excessive force complaints
occurring several years before the relevant conda not establish a ‘pattern or practice’ of
condoning such activity.”) Furthermore, Mr. Pacheco does not dispute thatnedf/the
complaints of excessive force réed in a finding (after an invagation) that the use of force
was unjustified. One instance of unjustified excas$gbrce in twenty-one years cannot satisfy
the stringent requirements of deliberate indifferemdgch requires the plaintiff to prove that the
defendants disregardedkaown or obvious risk.

Nor has Mr. Pacheco submitted any evidence or advanced any argument that, in addition
to his own treatment at the hands of Officer Johnson, the City Defendaitgd tb train [their]

employees to handle recurring situations presgrdn obvious potential for such a violation.”
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Plinton, 540 F.3d at 464. Accordinglthe court concludes Mraeheco has failed to raise a
genuine dispute of fact as tetity Defendants’ liability for Isi injury on the basis of their
alleged failure to adequately train SPDic#rs in the appropriate use of force.

. Policies and Training Reqgarding OfficerIinteractions with Non-English Speakers

Mr. Pacheco next contends that the City Ddints are liable for éhdeprivation of his
constitutional rights becauseeth(1) failed to promulgate written directives “that identify
operational steps for officers to follow” duriimgeractions with pesons who do not speak
English (Docket No. 91-1, p. 18) and (2) providiealdequate training t8PD officers “in the use
of the Spanish language and Hispanic cultural noffngDocket No. 83-2  4gccordDocket
No. 81, pp. 7-8, 10-11, 14.) Through his expert ®man, Mr. Pacheco argues that, had the
City Defendants promulgated written poligigeegarding communication with non-English
speakers and properly trained ©&r Johnson in the same, “itlisely that [Officer] Johnson’s
encounter with [Mr.] Pacheco would have beech that [Mr.] Pacheco would not have been
shot.” (Docket No. 81, p. 8 (quoting Docket No. 91-1, p. 18).)

Both asserted bases for municipal liabilitiaHure to promulgate official policies and
failure to adequately trainrequire Mr. Pacheco to provestithe City Defendants were
deliberately indifferent to dieiencies in SPD policiesral training regarding officers’
interactions with norenglish speakersSee Nouri v. Cnty. of Oaklan@l15 F. App’x 291, 296

(6th Cir. 2015)Heyerman v. Cnty. of Calhou@80 F.3d 642, 648 (6th Cir. 2012). Mr. Pacheco

1 Mr. Pacheco also argues that there is atam of failing to provide adequate Spanish
language training and culture awaess protocol” that provides additional basis for municipal
liability. (Docket No. 81, p. 14.)The court can discern no diffexee, however, between a claim
that a municipality has failed to adequatelyrtriégé officers and a claim that the municipality
tolerates a custom of failing to adequatelyrtiigs officers. Both claims require proof of
deliberate indifference, which, as discusbetbw, Mr. Pacheco has failed to provide.
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must demonstrate deliberate indifference by showing that “the municipality possessed actual
knowledge indicating a deficiencyity the existing policy or traing (or lack thereof), such as
where there have been recurring constitutionabtiohs,” or that the need to correct those
deficiencies was “plainly obvious,” suchaken “a violation of federal rights may béighly
predictableconsequence of [the municlpg’s failure to act].” Heyerman 680 F.3d at 648—-49
(internal quotation marks omitted). Mr. Pach&es placed into the record no evidence of a
single incident in which an SPafficer was not able to adequately interact with a Spanish
speaker, let alone a recurring pattern of constitukiaieéations related to these interactions.

Mr. Pacheco, therefore, must demonstrate tleahé®ed to correct deficiencies in SPD policies
and training was so obvious that a constitutismalation was a highly predictable consequence
of the City Defendants’ failure to do so.

Mr. Pacheco argues that, because roughly 8D#te persons encountered by Officer
Johnson on his patrols were Hispanic, the Ogfendants were on notice of the potential for
recurring misunderstandings between officerd e non-English speakers with whom they
came into contact. Additionallfgr. Lyman opines that the netprovide policies and training
regarding interactions with non-English speakers was “obvious” because the City had
“experienced a significant Hispamopulation growth in recent ges,” and “[iJt was therefore
likely and predictable that if®lice officers would at some paihave confrontations with
Hispanics.” (Docket No. 83-2 1 5.) AccorditggDr. Lyman, the need for written policies and
additional training was so obviousatithe City Defendants’ failut® implement them “was an
act of deliberate indifference.d()

This evidence does not — as a matter of law — support an inference of deliberate

indifference. First, an expesuch as Dr. Lyman cannotvgi as an opinion that “the
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[municipality] was deliberately indifferent.Cutlip v. City of Toledp488 F. App’x 107, 120-21
(6th Cir. 2012). This statement merely “iden{siethe precise legal stdard relevant to this
case” and then claims that, in Dr. Lyman’s opinithie, relevant actors fsplayed this mental
state,” which is not admissible expert testimoiy.. Second, Mr. Pacheco has failed to
demonstrate that the alleged deficiencies in $Blizies and training were “plainly obvious,”
such that an SPD officer’s violation of a citizen’s federal rights was a highly predictable
consequence. Mr. Pacheco and Dr. Lyman boté thait SPD officers came into contact with a
high percentage of “Hispanics” and that #iea had experienced a significant “Hispanic
population growth in recent yearsThe fact that people of Hispanic descent live in an area may
support Dr. Lyman’s conclusion thiatwvas “likely and predictablethat SPD officers would “at
some point have confrontations with Hispanics,” but that statement does not, on its own, support
the additional conclusion that SPD policies amthing relating to officer interactions with non-
English speakers were obviously deficient.e&W the court weréo accept Dr. Lyman’s
conclusory assertion that “confrtations” between SPD officeradipeople of Hispanic descent
were “likely and predictable,” that assertion do®t necessarily lead to a conclusion that
officers’ use of unconstitutional excessiforce against those people ishighly predictable
consequence,” nor has Mr. Pacheco offergdevidence to supportahlogical leap.
Additionally, just because a persis “Hispanic,” as describdry Mr. Pacheco and Dr. Lyman, it
does not necessarily mean that he has diffi@gaking or understamdj English, and there is
no evidence in the record thatlicates what percentage oéttHispanics” encountered by SPD
officers had or would have diffulty communicating with the officers, if any. Nor does Mr.
Pacheco offer any evidence in the record to erpldiat type of policies he is asserting should

have been in place or how they would be caysiaked to preventing the excessive use of force
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against Hispanics who areauntered by SPD officers.

Additionally, Mr. Pacheco’santention that SPD training wabviously inadequate is
belied by his own experience. It is undisputeat, like all SPD offices, Officer Johnson did
receive training in the use of the Spanish lagy which consisted of a 20-hour class, and,
further, Mr. Pacheco has acknowledged thatd@@ffdohnson was able to give him commands in
Spanish that Mr. Pacheco understood. Récheco and Dr. Lyman clearly question the
adequacy of the SPD’s Spanish language traitiagneither outlines any articulate theory of
how the training was inadequate to the point toaustitutional violations were an obvious
consequence. Moreover, even if Mr. Pacheaddcdemonstrate that his injury may have been
avoided if Officer Johnson had receivedreathorough training in Spanish language and
Hispanic culture — which he has not — this wotilll Ise insufficient to establish a claim that the
City was deliberately indifferent to defesicies in the training that was provideseeCity of
Canton v. Harris 489 U.S. 378, 390-91 (1989) (noting that pribatt an injury could have been
avoided if the officer had “better or more traigi does not establish municipal liability, because
“[s]Juch a claim could be made about almasg ancounter resulting in injury, yet not condemn
the adequacy of the program to enable offiderrespond properly to the usual and recurring
situations with which they must dealGraham ex rel. Estate of Graham v. Cnty. of Washtenaw
358 F.3d 377, 384 (6th Cir. 2004) (“[T]he fact thiternative procedures might have addressed
[Mr. Pacheco’s] particular needs does not show that the [City Defendants were] deliberately
indifferent.”).

Accordingly, the court concludes Mr. Pachece faled to raise a geme dispute of fact
as to the City Defendants’ liability for his injury on the basis of their alleged failure to

promulgate official policies regding officer interactions witmon-English speakers or their
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alleged failure to adequateiyain SPD officers in the Spahisanguage and Hispanic culture.

1. Ratification of Offi cer Johnson’s Conduct

Mr. Pacheco contends that Gay Defendants, and particulgiChief Wilhoit, “ratified”
Officer Johnson’s allegedly unconstitutional cortduben they failed tproperly investigate or
discipline Officer Johnson after the shooting. (KetdNo. 81, p. 12.) Like his claims of failure
to promulgate policies or failure to propetigin, Mr. Pacheco must show that the City
Defendants’ failure to invéigate or discipline Officedlohnson amounts to “deliberate
indifference,”Jackson v. Wilkins17 F. App’x 311, 321-22 (6th Cir. 2013), which he has failed
to do. Undisputed evidence demonstratesttteSPD had investigative and disciplinary
procedures in place for incidents of officer-shootifBi, an outside agency, was to be contacted
and tasked with investigating the use of fornd,af the use of force was found to be unjustified,
the officer would be disciplined, likely by lvgj terminated. The undisputed evidence also
demonstrates that, in the past, offideasl been terminated for the uskexcessive force after an
investigation into a complaint. Chief Willhidollowed these procedures after the shooting on
March 13, 2010, and Mr. Pacheco has not disputed that both trend@Blhief Wilhoit
conducted investigations into threeident and concluded thaff@er Johnson’s use of force was
justified. Other than disagreeing with the dos®n of these investigations, Mr. Pacheco has
offered no evidence demonstrating that thesesinyations were deficient, and Dr. Lyman’s
opinion that the SPD ratified sgonduct by “failing to hold [Oftier Johnson] accountable” after
the incident is merely an inadssible conclusory statement tlgnhot supported in Dr. Lyman’s
report by any facts or articulateglasoning. (Docket No. 91-1, p. 19.)

Mr. Pacheco relies on thex@ Circuit’s opinions irLeach v. Shelby Cnty. Sheriff

891 F.2d 1241 (6th Cir. 1989), aMhrchese v. Lucas&@58 F.2d 181 (6th Cir. 1985), to support
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his argument that, because Chief Wilhoit did discipline Officer Johnson, Chief Wilhoit (and
thereby the City of Springfie)datified his actions and is,dhefore, liable under 8§ 1983.
(Docket No. 81, p. 12.) The Sixth Circuit recentyisited this line of cas and clarified that
the municipal liability in that case was not bdiselely on a single dectsi not to discipline an
officer but, rather, on the finding of a custofrdeliberate indifference to constitutional
violations that was evidenced byher facts in addition to theakated failure to disciplineSee
Nouri, 615 F. App’x at 296 (“[W]e have nevayund notice of a pattef misconduct (or the
pattern itself) solely from the mistreatmentloé plaintiff.”). Mr. Pacheco has not produced any
evidence other than his own alleged mistreatment that even hints at a custom of deliberate
indifference within the SPD, and his caserefore, is distinguishable frobeachand
Marchese

Accordingly, the court concludes that Mr. Pact has failed to raise a genuine dispute of
fact as to the City Defendantgability for his injury on the basief their allegedatification of
Officer Johnson’s conduct on March 13, 2010. Fareason, and the reasons discussed above,
the court will also grant snmary judgment to the City Defendants on Mr. Pacheco’s § 1983
claim against the City.

CONCLUSION

For the reasons discussed herein, the B#fendants’ Motion foSummary Judgment

At Homg—

ALETAA. TRAUG ERI//J/
UnitedState<District Judge

will be granted.

An appropriate order will enter.
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