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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

MICHAEL H. HARRISand BEVERLY D.
HARRIS,

Plaintiffs,

Case No. 3:11-cv-00412
JudgeAleta A. Trauger

V.

)

)

)

)

)

)

)

)
NATIONWIDE MUTUAL FIRE INS. CO., )
DAVID W. VANDENBERGH, )
FIRST AMERICAN FLOOD DATA )
SERVICES, )
FIRST AMERICAN CORPORATION, )
FIRST AMERICAN CORELOGIC, INC., )
REGIONS BANK, )
AMSOUTH BANK, N.A., )
GEORGE V. LOGAN and DOROTHY A. )
LOGAN, )
)

)

Defendants.

MEMORANDUM AND ORDER

Pending before the court is a Motion for Leave to Amend (Docket No. 168), filed by the
plaintiffs, Michael and Beverly Harris. Defendants Regions FinancigidCation and Regions
Bank, as successor by merger to AmSouth Bank, N.A. (collectively “Region&fited a
Response in opposition (Docket No. 169), to which the plaintiffs have filed a ReplgdDdo.
173). Defendants Coregic Flood Services, LLC f/k/a FitfAmerican Flood Data Services

First American Corporation, arférst American CoreLogic, Inc. (collectively, “CoreLogié”)

! The negligent misrepresentation claims the plaintiffs have brought agasetfendants all
emanate fronthe same instansef alleged corporate negligence in performing a flood zone
certification. In their Response, Hetlefendants refer to the entity that performed the flood
zone certification as “CoreLogic.(Docket No. 170.) For the purposes of this Memorandum
and Order, the court will do the same.
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have also filed a Response in opposition (Docket No. 170), to which the plaintiff§lad\se
Reply(Docket No. 174). For the reasons discussed herein, the motion will be grantedhiml part
denied in part.

BACKGROUND & PROCEDURAL HISTORY

On August 21, 2006, Michael and Beverly Harris purchased from George and Dorothy

Logan a house on the Cumberland River. Pursuant to the National Flood Insurance Act of 1968,
42 U.S.C. 400Et seq(“NFIA”), buyers securing loans for houses in flood zoaes required by
lenders to purchase flood insurance. Flood zones are determittesiFBgderal Emergency
Management Agency (“FEMA”) and demarcatedréood Insurance Rate Maf'FIRMS").
The Harrisediad obtained a mortgage through Regions, pridr o the closing on August 21,
2006,Regions contracted with CoreLogicfl@od certification company, to provide a flood zone
determination for the hous@&.he 1981 FIRMin place at the timehowed that the house was in a
flood zone. ButCore.ogicincorrectly determinethat the house was not in a flood zone and
that flood insurance was thus not requir@the Harrises dishot purchase flood insurance.

On September 20, 2006, a month after the closiB#)A issued a revised FIRM.
Regions informed the plaintiffs that, pursuant to the revised FIRM, their h@asskocated in a
flood zone and that they had forty-five days to secure flood insurance. The plaingdfavid
Vandenbergh, an insurance agent, to obtain a policy, which he procured from Nationwide Mutual
Fire Insurance Company (“Nationwide”). The Harrises were told thatitbese was a “pre-
FIRM” propertybecause it was built before the 1981 FIRMhe practical effect of this

determination wathatthe Harrisesvere not required, as a precondition to purchasing the policy,

2 The Harrises allege that “Vandenbergh and/or Nationwide and/or [Cor¢hogior Regions
improperly identified [their] property as pre-FIRM.” (Docket No. 1, p. 7.)
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to obtain an elevation certificatbowing that the house was sufficiently elevated above the base
flood zone. In fact, the Harris€ house was built in 1984, making it a “pd$RM” property that
did require arelevation certificate, although the Harrises had no knowledge of thid thet a
time of purchasing the floadsurance.

In May 2010, a 100@ear floodstruck Tennessee. The Harridesuse was filled with
sixteen inches of watefThe Harrises filed a claimnder their policyith Nationwidebut were
told that their rating information was incompldbecause their house required an elevation
certificate. An elevation analysis was conductedd a flood adjuster determined that the bottom
floor of the Harrises home was not insed under the policypecause it was situated below the
base floodzone elevation As a result, Nationwide did not cover damages sustained to the
bottom floor of the house, including damagehte Harri®s personal property therein.

On May 2 2011, the plaintiffs filed a Complaint in this court. (Docket No. 1.)
CoreLogic filed a Motion to Dismiss (Docket No. 25), which was granted (Docket No. 64). T
court held that theommon law negligence clainagainst CoreLogiwereprecluded by the
NFIA. Regions then filed its own Motion to Dismiss (Docket No. Docket No. 60), vatsch
was ganted (Docket No. 803 On appealthe Sixth Circuit reversed, issuiagnarrow holding
that the NFIA did not foreclose state common law claims, without ruling on the methts of
Harrises claims. (Docket No. 174-1.) Upon remand, the case was assigned to the undersigned
judge. On March 22, 2018, the Harrises filed a Motion for Leave to Amend Complaint, which is
presently before the cour{Docket No. 168.)

LEGAL STANDARD

3 Both motions to dismiss were granted when this case was assigned to anothef foidge
court.



Federal Rule of Civil Procedure 15(a) governs amending pleadings befordtpaity
may amend a pleading once as a matter of course within (a) taetyays after serving it, or
(b) if the pleading is one to which a responsive pleading is required, twenty-onetdays af
service of a responsive pleading or tweote days afteresvice of a motion under Rule 12(b),

(e) or (f), whichever is earlief-ed.R. Civ. P. 15(a)(1).In all other cases, a party may only
amend a pleading by obtaining the opposing party’s written consent or receivie@f¢he

court. Fed.R. Civ. P. 158)(2). Where it is requested, “[t]he court should freely give leave when
justice so requires.’d.

The district court has broad discretion to determine “when justice so requitastih v.
Assoc. Truck Lines, Inc801 F.2d 246, 248 (6th Cir. 1986). A motion to amend may be denied
where there is “undue delay, bad faith or dilatory motive on the part of the movantedepea
failure to cure deficiencies by amendments previously allowed, undue prejudieedpposing
party by virtue of allowance of tremendment, futility of amendment, etRiverview Health
Inst. LLC v. Med. Mut. of Ohj®01 F.3d 505, 520 (6th Cir. 2010) (quotirgman v. Davis371
U.S. 178, 182 (1962)). A proposed amendment is futile if the amendment could not withstand a
Rule 12(b)(6) motion to dismiss or a Rule 12(c) motion for judgment on the plea&ings.v.
Hartford Underwriters Ins. Co 203 F.3d 417, 420 (6th Cir. 2000) (citimiokol Corp. v. Dept.
of Treasury, State of MighRevenue Diy987 F.2d 376, 382—-83 (6th Cir. 1993@g also
Kottmyer v. Maas436 F.3d 684, 689 (6th Cir. 2006) (“A Rule 12(c) motion for judgment on the
pleadings for failure to state a claim upon which relief can be granted is itesntigal to that
employed under a Rule 12(b)(6) motion to dismiss.”). Stated differently, allowing a
amendment that would subsequently be dismissed under a Rule 12(b)(6) motion or a Rule 12(c)

motion for judgment on the pleadings does not serve the interests of justice.



ANALYSIS

1. Claimsagainst Corel ogic

The plaintiffs bring a claim of negligent misrepresentation under Bseedaw against
CoreLogic. The thrust of their claim is that CoreLogic was negligent in its initietrdmation
that the house was not in a flood zone, where flood insurance was required, and that they were
damaged by CoreLogic’s negligent determination because they would not havasedrthe
house, had they known it was in a flood zone.

Tennessee has adopteédction 552 of th&®estatement (Second) of Tdus the guiding
principle in negligent misrepresentation actions against other professinddissiness
persons.”Bethlehem Steel Corp. v. Ernst & Whinn@®2 S.W.2d 592, 595 (Tenn. 1991). The
Tennessee Supreme Court, in discussing the requirements for recovery under Section 552, has
held thatliability for negligent misrepresentatiovill result, despite a lack of contractual privity
between a plaintiff and defendanthen:

1) the defendant is acting in the course of his business, profession,
or employment, or in a transaction in which he has a pecuniary

(as opposed to gratuitous) interest; and

2) the defendant supplies faulty informatioeant to guide others
in their business transactionand

3) the defendant fails to exercise reasonable carbtairongor
communicating the information; and

4) the plaintiff justifiably relies upon the information.
Robinson v. OmeB52 S.W.2d 423, 427 (Tenn. 1997) (emphasis in original). In delineating
liability, the Tennessee Supreme Court has looked to Subsection (2) of Section 522, which states:

Except as stated in Subsection (3),lthkility stated in Subsection
(2) is limited to loss suffered



(a) by the person or one of a limited group of persons for whose
benefit and guidance he intends to supply the information or
knows that the recipient intends to supply it; and

(b) through reliance upon it in a transaction that he intends the
information to influence or knows that the recipient so intends
or in a substantially similar transaction.

See Bethlehem Steel Cqor@22 S.W.2d at 595. Bethlehem Steel Corghe Tennessee
Supreme Court cited Comment (h) of the Restatement in analyzing Subsectiorp(siemg
in relevant part the following passage:

It is enough that the maker of the regmstion intends it to reach

and influence either a particular person or persons, known to him,

or a group or class of persons, distinct from the much larger class

who might reasonably be expected sooner or later to have access to
the information and foregably to take some action in reliance

upon it. It is enough, likewise, that the maker of the representation

knows that his recipient intends to transmit the information to a

similar person, persons, or group.
Id. (emphasis in original).

Applying these principles, thgethlehem Steel Carpourt found that the defendaat,
national accounting firmyas liable for negligent misrepresentation to a manufacturer who relied
to its detriment oan audit report prepared by the defendant in extending credit to a customer.
See idat 596(“[L]iability is limited to those persons or classes of persons, as deterimned
current business practices and the particular factual situation, whom the aotatithe time
the report is published should reasonably expect to receive and rely on the informatibis.”)
approach is in accord with other decisions by Tennessee c&es.e.gJohn Martin Co., Inc.
v. MorselDiesel, In¢.819 S.W.2d 428 (Tenn. 1991) (construction manager liable to
subcontractor, despite lack of privity, where manager negligently suppliethatfon upon

which subcontractor relied in performing work at construction Sia)era v. Palumbp453

S.w.2d 780 (Tenn. 1970) (land surveyor hired by purchaser liable to seller for negligently



prepared plat, where surveyor knew plat would be used to depooiperty in warranty deed
thatwould be relied upon by both purchaser and seller).

CoreLogic arges that theroposed amendmentedutile becauséhe flood zone
determination was not preparkxt the Harrigs benefit and thus, as a matter of law, CoreLogic
cannot be liable for negligent misrepresentation. The court disagrees.eAdamthe
Complaint sets forth allegations ti@abreLogic supplied faulty infonation that it knew the
plaintiffs might rely upon in deciding whether or not to purchase theiséo As the plaintiffs
note, CoreLogic knew that the reason it was contracted to perform the flood zon@rdsien
in the irst place was because of the plaintiffgerest in purchasing the property. Although the
determination was conducted at the behest of Regions, CoreLogic knew that thatioform
provided would be transmitted to the Harrises, who might then reasonably rely upon it in the
commercial transaction of purchasing the hotdader the Restatement approach endorsed by
the Temessee Supreme Court, the plaintififitegations would sufficiently establish a negligent
misrepresentation claim if proven at tridlhe Complaint, as amended, states a clairmupo
which relief could be grantemhd therefore would survive a 12(b)(6) motion to dismiss. Given
the liberal policy in favor of allowing amendment, the covitttherefore grant the plaintif
motion with regard its claims against CorelLogic.

2. Claimsagainst Regions

Theplaintiffs bring claims fonegligence, negligent misrepresentation, breach of
contract, and breach tife covenant of good faith against Regions. aheendmenta&entify the
Deed of Trust andllote as the bases for their breach of contragtcarenant of good faith
claims add factual heft to their negligent misrepresentation claim, and offer a new d¢iieory

negligence based on Regions’ alleged failure to prdouce-placed insurance.



Regions first argues that tpeoposed amendments are unduly delayed, given that the
Harrises filed their initial Complaint over seven years, agd the Sixth Circuit issued its ruling
on appeal nearly two years agd€lay by itself is not sufficient reason to deny a motion to
amend. Notice and substantial prejudice to the opposityg gr@ critical factors ietermining
whether an amendment should be grafité@be v. Bell 161 F.3d 320, 341-42 (6th Cir. 1998)
(quotingBrooke v. Celeste89 F.3d 125, 130 (6th Cir. 1994). Regions does not argue that they
have been ppediced in any way by the plaint#f delay inattempting to amentheir Complaint.
Instead, they contend that “[t]his case has entirely too ristbry for Plaintiffs to be permitted
to amend their Complaint now.” (Docket No. 169, p. 3.) The Sixth Circuit requires more.
Absent a showing of prejudice, tpkaintiffs’ delay is insufficient to disallow their amendments.

Regions next argues thifie amendments would be futile. Regions contends that the
breach of contract and good faith covenant claims are futile because the Cqrmaplaméended
fails to state @laim. TheComplaint, as amended, alleges that:

Regions breached the Deed of Trugtjch makes the Security

Instrument subject to federal law and the lawh&fjurisdiction in

which the property is located, the breach of which creates a duty

on behalf of Regions which supports Plaintiffs’ state law causes of

action. In addition, Regianbreached the notice requirement of the

mortgage agreement by failing to notify Plaintiffs of the

inaccuracy of the flood certification report.
With regard to the alleged notice requirem#mg, plaintiffsfail to identify—and the court fails to
see—anyprovision imposing an actionable legal duty on the paRegfions taotify the

plaintiffs of inaccuracies in the flood certification repofhe mortgage agreement includes a

section entitled “Notices*but that provision deals with how notice is to be provided, not what

4 “All notices given by Borrower or Lender in connection with this Secuniggrument must be
in writing. Any notice to Borrower in connection with this Security Instrunséall be deemed
to have been given to Borrower when mailed by first class mail or when gatablered to
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notices Regions is required to provid®&ithoutidentifying such a requirement, the plaintiffs
cannotstate a claim foa breach of contract based on natidde Complaintas amendealso
seemingly alludes to a broader incorporatbifederal and state law, bas Regions notes, the
plaintiffs do not point to any specific provision creating a contractual duty not to violtde sta
law. Although the Governing Law section of the Deed of Trust does state thatethésball be
governed by federal law and the law of the jurisdiction in which the Property isdd@and that
“[a]ll rights and obligations contained in this Security Instrument are sufgi@ny requirements
and limitations of Applicable Law” (Docket No. 18-1, p. 11), in@ne does the Deed Trust
enumerate an obligation to comply with state law in perfaceaf the contract. Because the
plaintiffs do not identify an obligation in the Deed of Trust that Regions alleppeechedthey
cannot state a claim for breachheir breach of contract and covenant of good faithims thus
could not survive a motion to dismiss, anditivotion to Amend will be denied with regard to
their proposed amendments related to those claims.

Regias also contends that thiaims for negligence anahegligent misrepresentati@me

futile. Regions first argues that the statute of limitations has run on the plaiclaifes. Under

Borrower’s notice ddress if sent by other means . . . . If any notice required by this Security
Instrument is also required under Applicable Law, the Applicable Law requitesilesatisfy
the corresponding requirement under this Security Instrument.” (Docket No. 18-1, p. 10.)

sUnder Tennessee law, the datiygood faith andair dealing must be tied to a specific term of a
contract, rather than interpreted as creating independent obligaBesS.oot v. Metro Gov't of
Nashville & Davidson €., No. M2003-02013, 2005 WL 3031638, at *7 (Tenn. Ct. App. Nov.

9, 2005 (“The implied obligation of good faith and fair dealing does not, however, create new
contractual rights or obligations, nor can it be used to civemtnor alter the specific terms of

the parties' agreement.”ea&alsoDick Broad Co., Inc. of Tenn. v. Oak Ridge FM, ln895

S.W.3d 653, 666 (Tenn. Ct. App. Nov. 9, 2005) (holding that the duty of good faith “does not
extend beyond the terms of the agreed upon terms of the contract and the reasonalileacontrac
expectation of the parti€s (quoting Wallace v. Nat’'| Bank of Commer,c@38 S.W.2d 684, 687
(Tenn. 1996)).



Tennessee law, negligence claimust be broudlwithin three years of accruabtone v. Hinds
541 S.W.2d 598 (Tenn. App. 1976)A tause of action accrues for.negligent
misrepresentation when a plaintiff discovers, or in the exercise of reéscaad and diligence,
should have discovered, his injury and the cause therétéd. Educ. Assistance Corp. v. State
ex rel. E. TennState Univ. Quillen Coll. of Med19 S.W.3d 803, 817 (Tenn. Ct. App. 1999).
“The statute is tolled only during the period when the plaintiff has no actual druaing
knowledge of the alleged wrongRe. Knox Util. Distv. Stanfort Const. Cp206 S.W.3d 454,
459 (Tenn. Ct. App. 2006)The plaintiffs seek to bolster their claim that, prior to the plaintiffs
purchasing the house, Regions negligently misrepresented that the house was rilatad the
zone:

Plaintiffs further amend Paragraph 82 as follows:

“Regions/AmSouth acting in the course of its/their business,

profession, or employment, supplied faulty information meant to

guide Plaintiffs in their business transaction by failing to verify

that the Bay Point property was not in a flood zone prior to

Plaintiffs’ purchase of that property. Moreover, these defendant(s)

failed to exercise reasonable care in obtaining or communicating

information regarding the flood certification determination, even

though it/they certifid the accuracy of the information provided.

Plaintiffs justifiably relied on this misinformatienand it was

foreseeable to Regions/AmSouth that Plaintiffs would do so—in

both purchasing the [house] and in not purchasing flood insurance

for the [house].”
(Docket No. 168-2, p. 5.)

Regions’ alleged misrepresentation occurred prior to August 21, 2006, the date the

plaintiffs closed on the house. The misrepresentation alleged is that Regiogsmiggl
certified CorelLogics incorrectdeterminatiorthatthe plaintiffs’ house was not in a flood zone

under the 1981 FIRM. In September or October 2006, Regions notified plaintiffs that their

house was in a flood zompeirsuant to the revised FIRM issued on September 20, 2006
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plaintiffs knew, upon this notification, that the initial flood zone determination based on the 1981
FIRM was incorrect, the statute of limitations would have started runairgdims based on
Regions’ representations made prior to closing, and those claims would now Ibatiaade- But
taking the facts in the light most favorable to the plaintiffs, the only knowledge thé&ffdai

gained in September or October 2006 was that their house was now in a flood zone based on the
newly-issued 2006 FIRM. The Complaint, as amendeds doe state that Regioinsormed

plaintiffs that the house was also in a flood zone under the 1981 FIRM, about which they had
been misled. And jfasthe plaintiffsallege, theydid not know that the initial flood zone
determination was wrong until aftdgre May 2010 flood, the statute of limitations for Regions’
misrepresentations of that determination prior to closingndidstart running until 2010They

filed this case in 2011. Thereforbetplaintiffs’ amendments related to their negligent
misrepesentation cian against Regions aret futile as timebarred.

Finally, the plaintiffs seek to add a new theory of liability, amending the Complaint to
state that Regions “was obligated to procure fg@leeed flood insurance on the property pf [sic]
flood insurance had not otherwise been procured” and “negligent in failing to procere for
placed insurance to provide coverage for the uninsured losses incurred by Piaitttiffs
matter.” (Docket No. 162, p.3, 5.) Regions argues that the Complaint as amended does not
“identify any authority or facts that would confer an independent duty upon Regionthidt w
form a valid basis for Plaintiffs’ alleged tortaoin.” (Docket No. 169, p. 3.) The first element of
a negligence cause of action isdiaty of care owed by the defendant to the plaintiKihg v.
Anderson Cty 419 S.W.3d 232, 246 (Tenn. 2013). The Complaint as amended contains no facts

explaining why Regions had a duty to force place insurance on the house to protectisies Har
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aganst uninsured losses. It states only that Regions was “obligated” to do so, (Docké8N
2, p 3), despite the fact that the Deed of Trust specifically disclaims any sligdttion:

If Borrower fails to maintain [flood insurance], Lender may obtain

insurance coverage, at Lender’s option and Borrower’'s expense.

Lender is under no obligation to purchase any particular type or

amount of coverage. Therefore, such coverage shall cover Lender,

but might or might not protect Borrower.
(Docket No. 18-1, p.6.) To survive a motion to disniss,plaintifs cannot rely on “legal
conclusions” or “[tlhreadbare recitals of the elements of a cause of adiignjhstead, must
plead “factual content that allows the court to draw the reasonable inference tthefethdant is
liable for the misconduct allegedAshcroft v. Igbgl556 U.S. 662, 678-79 (2009). Because the
plaintiffs do not plead facts sufficient to establish that Regions had a duty toepfore-

placed insurance, their proged amendment related to this theory of negligence is futile.

CONCLUSION

For the foregoing reasons, the plaintiffs’ Motion to AmenDENIED with regard to
their chims against Regions for breach of contract, covenant of good faith, and negligence for
failure to procure fore@laced insuranceThe motion iISSRANTED in all other respects
Within ten days of the issuance of this decision, the plaintiffs shall file seckisiended
Complaint that is in consonance with the rulings herein.

It is SOORDERED.

ENTER this & day of May 2018. %é /
: i

ALETA A. TRAUGER
United States District Judge
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