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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

VONDA NOEL, On behalf of HERSELF
and All Others Similarly Situated,

Plaintiff,
V. No. 3:11-cv-519
METROPOLITAN GOVERNMENT OF

NASHVILLE AND DAVIDSON
COUNTY, TENNESSEE,

Judge Sharp

)
)
)
)
)
)
)
)
)
)
)
Defendant. )

MEMORANDUM

On January 28, 2014, the Court ruled on théigel summary-judgment motions. The
Court’s order denied Plaintiff Vonda Noel's tiam on the her breach-of-contract claim, granted
Defendant Metro’s motion on the same claim, and denied Metro’s motion as to Noel's unjust-
enrichment claim. Pending before the Court are the parties’ separate motions to reconsider or
amend the summary-judgment order. (Docket I266.& 267). For the reasons that follow, the

Court will DENY both motions.
ANALYSIS
Plaintiff's motion to alter or amend (Docket No. 267)

The Court first addresses Noel's motion, broygimsuant to Rule 59(e) of the Federal
Rules of Civil Procedure, to alter or amend @ourt’s decision to grant summary judgment to
Metro on Noel’'s breach-of-contract claim. “Tperpose of Rule 59(e) is ‘to allow the district

court to correct its own errorsparing the parties and appellatrirts the burden of unnecessary
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appellate proceedings.’Howard v. United State$33 F.3d 472, 475 (6th Cir. 2008) (quoting
York v. Tate858 F.2d 322, 326 (6th Cir. 1998)). “Awrt may grant a Rule 59(e) motion to
alter or amend if there is: Y& clear error of law; (2) mdy discovered evidence; (3) an
intervening change in contiivlg law; or (4) a need to prent manifest injustice.intera Corp.

v. Henderson428 F.3d 605, 620 (6th Cir. 2005) (citatimmitted). Notabl, “[a] motion under
Rule 59(e) is not an opportunity to re-argue a caSault Ste. Marie Tribe of Chippewa Indians
v. Engler 146 F.3d 367, 374 (6th Cir. 1998). The decismgrant relief under Rule 59(e) is left
to the Court’s sound discretiomn re Ford Motor Co. Sec. Litig., Class Actid@®81 F.3d 563,

573 (6th Cir. 2004).

The Court’s analysis of Noel's breach-afratract claim turned on the fact that Noel
failed to show that the “Pay Plan . . . creadecontractually binding obligation on Metro to pay
[Metro’s Correctional Officers (CQpthe Pay Plan’s hourly rate.” (Docket No. 245 at 6). Noel
had to do so by virtue of “the ‘general ruleath‘absent some cleardication by a legislative
body that it intends to bind itselbotractually, there is a presungoti[that] a law is not intended
to create private contractual wested property rights, but ratitee law merely declares a policy
to be pursued until a legisia¢ body ordains otherwise.”ld. at 4-5 (citingStohler v. Menke
998 F. Supp. 836, 839 (E.D. Tenn. 19Nat'l R.R. Passenger Corp. v. Atchison, Topeka &
Santa Fe Ry. Cp470 U.S. 451, 465-66 (198%)pdge v. Bd. of Educ. of City of G802 U.S.
74,79 (1937))). Noel's failure to point to languagecircumstances in the enactment of the Pay
Plan demonstrating a legislative intent to creatatractual rights in mdavor meant that she
could not overcome the presumption. Given thatRhay Plan was “an act merely fixing salaries
of officers™ that ““may be alteré at the will of the Legislater;” the Court concluded that it

“create[d] no contract ifthe COs’] favor.” (d. (quotingDodge 302 U.S. at 78-79)).



Noel now faults the Court for construing lodsim as seeking to enforce only the Metro
Pay Plan, while ignoring the rotd the Metro’s Charter and @l Service Rules in obligating
Metro to pay COs the Pay Plamisurly rate. Noel contendsahthe Court’'s cramped view of
the legislative enactments on which she ass&f@s contractual righled to the flawed
conclusion that Noel failed to overcome thegumption. Noel’s Rule 59(e) motion does not
take issue with the Court’sli@nce on this time-worn presystion, urging only that the Court
failed to consider the full array of legislativeaetments that allegedly enable Noel to overcome
it.

As an initial matter, the Court questionsetifrer it should even consider Noel’s motion,
since she presented arguments in her summary-judgmeniebing relating to the presumption
that legislative enactments do moeate contractual rights. lesid, Noel took it as a given that
the legislative enactments at isstonferred a contractudght on COs to bgaid the hourly rate
specified in the Pay PlanS¢€e, e.g.Docket No. 203 at 24-26). A Rule 59(e) motion is “aimed
atreconsideration, not initial consdation,” so a party “should nase [it] to raise arguments
which could, and should, have beeade before judgment issued=DIC v. World Univ. Inc.

978 F.2d 10, 16 (1st Cir. 1992) (internal quotatiomkm@mitted). Yet that is precisely what

Noel does now.

For the sake of argument, however, the Catlttaddress Noel’s claim on the merits.
Noel urges that the Charter and the Civil Ser\Rules demonstrate Metro’s “clear intent” to
bind itself to paying COs at the pay rates set fortihe Pay Plan. As relevant here, the Charter
requires the adoption of a PayRIwhich, “[u]pon approval . .hy the mayor and council, . . .
shall be the pay plan under which all coveregleyees must be paid.” (Docket No. 203-1).

And the Civil Service Rules, in turn, provides tf{ajo employee shall be i at a rate less than



the base rate nor more than the maximum foassdication as provided ffan the pay plan[.]”
(Docket No. 203-7). Noel makes two relatednp®iabout these documents. (Docket No. 268 at
7). The first is that the Charter commands #raapproved Pay Plan “shall” be the one under
which COs “must be paid.” The second is thatubke of the similarly mandatory “shall” in the

Civil Service Rules prohibits COs from earning lesmtthe applicable base rate in the Pay Plan.

Noel's arguments are unconvincing. The usa ofandatory term in a statute does not,
without more, transform a legishae enactment into a contractualht. That Metro “shall” pay
COs in accord with Pay Plan declares a policy shidsequent legislation may revise. The word
“shall” does not bar Metro from altering the Hlgn, rescinding it altogether, or fashioning an
entirely new method to pay its employees. Andrelean change or do away with the Pay Plan

with no consultation with COs. Plaintiffs do not contend otherwise.

At bottom, while “it is easy enough for a sta&teixplicitly to authorie a contract or to
say explicitly that the benefits are contracfur@mises, or that any changes will not apply to a
specific class of beneficiaries,” the lslgitive enactments here do not do Blat'| Educ. Assoc.-
R.I. ex rel. Scigulinsky v. R&d. of R.I. Emps.’ Ret. Sy472 F.3d 22, 27-28 (1st Cir. 1999)
(footnote omitted) (citing cases). Absent bdimguage and circumstances [that] evince a
legislative intent to create privatights of a contractual nature enforceable against [Metro],” the
Court declines to treat the yPRlan—standing alone or alongsithe Metro’s Charter and Civil
Service Rules—as a contradi.S. Trust Co. of New York v. New Jergi81 U.S. 1, 18 n.14

(1977). As a result, theddrt will deny Noel’s motion.



Defendant’s motion for reconsideration (Docket No. 260)

Defendant Metro moves the Court to reddesits order denying summary judgment to
Metro on Noel's unjust-enrichment claim or, in #ileernative, to certify several questions to the
Tennessee Supreme Court. (Docket No. 280 same standard applies to Metro’s
reconsideration motion as to Noel's motioratter or amend pursuant to Rule 59(8ge Al-

Sadoon v. FISI*Madison Fin. Cordl88 F. Supp. 2d 899, 901-02 (M.D. Tenn. 2002).

Metro’s key contention is that the Courteat in permitting Noel’s unjust-enrichment
claim to proceed because the existence of governing legislation that “dictates” the result Noel
seeks—here, the Pay Plan—"automatically ¢tose[s]” her claim for unjust enrichment.
(Docket No. 273 at 8). In other words, according to Metro, Tennessee law does not support the

creation of an implied-in-law contractihe presence of a conlling ordinance.

Metro concedes that “there are no casestiyren point that gplicitly recognize” its
position. (Docket No. 273 at 8). Metro’s problemough, is graver than a lack of authority
supporting its position, since the Tennessee CHukppeals has analyzed a highly analogous
case in precisely the manner that Metro insists is foreclosddsskry v. City of Columbj&16
S.W.3d 570 (Tenn. Ct. App. 2009), a class ofgebfficers claimed their municipal employer
breached express and implied coatsavith them when it failed tprovide merit-pay raises to
which they were entitled under various emgeyandbooks and city ordinances. The case was
tried to the benchld. at 576. While “[t]hdrial court stopped shbof holding that the
ordinances constitute an express contract betitee€lass and the City,” it concluded that “the

ordinances give rise to amplied contract in law.1d. at 582. The City appealed.

The appellate court reviewedetlbower court’s analysis of the officers’ contract-implied-

in-law claim, the elements of which are g@me as Noel's unjust-enrichment clai@®ompare



id. with Freeman Indus., LLC v. Eastman Chem, €82 S.W.3d 512, 525 (Tenn. 2005). The
trial court had found that the citysed the pay ordinancesdontrol its work force’s work
performance and behavior” and “took advantagfethe fact that itemployees performed well
“based on the belief that theyould receive a merit pay increadbat the ordinances promised.
Ussery 316 S.W.3d at 583 (internal quotatimarks and brackets omitted). Tleserycourt
“reviewed the appellate recdrdnd concluded that “thisnding is not supported by a
preponderance of the evidenced. As a result, it reversed th@al court and held that “the

ordinances do not reach the legéh contract implied in law.’1d.

That conclusion, however, did not “lead [tleiewing court] to conclude that the
[officers] had no remedy under the ordinancdsl.” Instead, the court asked “whether the City
violated its ordinances on their facdd. at 584. Applying the rulesf statutory construction to
determine their meaning and intedgseryconcluded that the city’s failure to give merit-pay

increases to the officers under the cirstances “violated #hordinances.”ld. at 586.

Usserysubverts Metro’s claim that “permitting an unjust enrichment claim to proceed
where binding municipal legislatiatictates the result that isght to be enforced through the
unjust enrichment claim.{Docket No. 273 at 8-9)Usserydid not fault the trial court for
considering the implied-contract claim in tlzeé of controlling ordinances (which the ones in
Usseryclearly are). Insteadlsseryreversed the trial court’s cdnesion that the officers made
out the elements of that claim becausediiidence was insufficient to sustain that
determination. If the exister of controlling ordinances “tamatically foreclose[s]” an
implied-contract claim, then tHgsserycourt would have no reason to weigh whether the

evidence preponderated to support the ¢aalrt’s factual finding. In shortJsserygives no



indication that Noel's unjust-eichment claim cannot stand if Noel could instead have brought a

different claim alleging that Matrviolated its ordinances. fact, it suggests just the opposite.

Usseryundermines Metro’s motion for another reasoMetro maintains that the Court
erred in allowing Noel's unjust-enrichment claito proceed because doing so requires sending
to the jury the issue of the legislative intent of the Pay Pl&eel§ocket No. 261 at 9-11).

Metro is mistaken, however, because Nodfisice to advance an unjust-enrichment claim,
rather than to proceed under an ordinance-vanatieory, will not requira jury to engage in a
statutory-interpretation exercisénstead, Noel will put to thgiry a straightforward factual
guestion as she seeks towe what the officers ibdsserycould not; namely, that the facts and
circumstances support the conclusibat the Pay Plan “reach[db level of a contract implied
in law.” 1d. at 583. If the jury finds that COs cenfed a benefit on Metro for which Metro did
not appropriately compensate them, and thaherinterests of justice, COs can recover the
value of that benefit, Noel will succeed. And if, adJssery a preponderance of the evidence
does not support such a finding, she will fail. The bottom line is that Tennessee law supports the
conclusion that the claim Noel pleads requires the jury togengeroutine fact finding, not
statutory interpretation. Because Metro’s arguintecks persuasive force, the Court will deny

its reconsideration motion.

Metro alternatively requests that the Court certify to the Tennessee Supreme Court
several issues related to Metro’s view of theliaction between the P&an and Noel’'s unjust-
enrichment claim. The decision of whether toifyedt question to a state supreme court “rests in
the sound discretion of the federal couttéhman Bros. v. Sheid16 U.S. 386, 391 (1974).
“While a matter of discretion, it is not &cision undertaken ligly by this Court.” Renteria-

Villegas v. Metro. Gov'’t of Nashville & Davidson Cn3011 WL 4048523, at *12 (M.D. Tenn.



Sept. 12, 2011). “[F]ederaburts often answer state law quess, just as state courts answer
federal questions,” and “the ptae of certifying questions cdre overused and add unnecessary

burden on the answering court[.]d.
Under Tennessee law,

[tihe Supreme Court may, at its discretianswer questions of law certified to it

by the Supreme Court of the United $tata Court of Appeals of the United
States, a District Court of the Uniteda&s in Tennessee, or a United States
Bankruptcy Court in Tennessee. Thitermay be invoked when the certifying

court determines that, in a proceeding befriere are questions of law of this
state which will be determinative of thause and as to which it appears to the
certifying court there is no controlling precedent in the decisions of the Supreme
Court of Tennessee.

Tenn. Sup. Ct. R. 23 § 1. “Rule 23 permits consitien of questions of law only, not questions

of fact or controversies as a wholeSeals v. H & F, In¢.301 S.W.3d 237, 241 (Tenn. 2010).

Certification is inappropriate in this caséhe Court has rejected Metro’s argument that
the existence of governing legistat that “dictates” the result an unjustreehment claim seeks
“automatically foreclose[s]” such a claim. It has done so erb#sis of published authority
from the Tennessee Court of Appeals. Metro daggoint to opposing duority that plausibly
conflicts withUsseryon this point. And whiléJsseryis obviously not controlling precedent
from the state’s highest couttie Court will not “trouble [th@ ennessee Supreme Court] every
time an arguably unsettled questiorsti#te law comes across [its] desk[Pennington v. State
Farm Mut. Auto. Ins. Cob53 F.3d 447, 450 (6th Cir. 2009). In this case, the Court “see[s] a
reasonably clear and pripb&d course” and thus “seek][s] to follow itlé. (internal quotation

marks omitted). Accordingly, the Court will deny Metro’s alternative motion.



CONCLUSION

For the reasons stated, the Court will DEN4iRtiff's motion to alter or amend (Docket
No. 267) and will DENY Metro’s motion for recadgration (Docket No. 260). This matter will

be set for a final pretrial conference andltridn appropriate ater will be entered.

KEVIN H. SHARP \
UNITEDSTATESDISTRICTJUDGE



