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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

MARTHA HOLMES, )
)
)
Plaintiff, )
) Civil No. 3:11-cv-0594
V. ) Judge Sharp
)
ALIVE HOSPICE, INC. )
)
Defendant. )
MEMORANDUM

Plaintiff's complaint before this Courleges unlawful discrinmiation and retaliation on
the basis of disability in vioteon of the American’s with Disabilities Act (“ADA”), 42 U.S.C. §
12101 et seq., and unlawful interference with rights and retaliation thml&amily Medical
Leave Act (“FMLA"), 29 U.S.C. 8§ 2601 et se@pefendant Alive Hospice, Inc. has filed a
Motion for Summary Judgmewphn all claims in the Complaint. This motion, for the reasons that
follow, will be granted in part and denied in part.

I. FACTUAL BACKGROUND
Defendant Alive Hospice, Inc. is a non-ptdfospice care organization doing business in
Nashville, Tennessee. Plaintiff is a formermdoyee of Defendant. 1April 2008, Plaintiff was
hired by Defendant as a part-time, on-call (WWRlicensed practical mge (“LPN”) on a “flex
team” which provided continuous care to patierdtsApril 2009, Plaintiff was hired for a full-

time position in the Defendant’s Call Center.
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In December 2009, Plaintiff's primary care physicraquested her off work from December
3, 2009 to December 13, 2009 for “...nerves; a lattoff going on in [her] life.” (Docket No.
48 1 25). Then, on January 21, 2010, Plaintiff requeBMLA leave from that date to April 16,
2010 for surgery related to her C5 vertebrae pnggsito her spinal cord. (Docket No. 48 § 29)
(Docket No. 51 1 20). Although the dtdate of Plaintiffs FMLA leae is in dispute, this Court,
in an effort to construe all facts in favortbe non-moving Plaintiff, will assume for purposes of
summary judgment that Plaiffis twelve-week FMLA leae started on January 21, 2010 (as
alleged by Plaintiff). (Docket No. 51 § 21).

Plaintiff anticipated being released fronr lde@ctor’s care on Afrl5, 2010, the date of
Plaintiff's post-surgery follow-up appointment; hovegyaccording to Plaintiff, the vertebrae in
her neck were not fusing propgrand her doctor recommended thhé remain off of work for
an additional four weeks. (Docket No. 523t24). Accordingly, on April 15, 2010, Plaintiff
brought Defendant a doctor’s note further esieg her from work until May 17, 2010, at which
time she would be reevaluated. (Docket No. 83)] Defendant agredd provide Plaintiff
with additional leavehrough May 3, 2010, and Plaintiff signadequest for leave form that
described her leave ending on that dddecket No. 51 § 27). Around May 4, 2010, when
Plaintiff did not return to work, Defendant clygd Plaintiff’'s status &m a full-time employee
to PRN status. (Docket No. %137) (Docket No. 48 | 37).

On May 16, 2010, Plaintiff's doctor extended hexdical leave a final time through May 26,
2010 for reasons that are not eaiped on the medical releagPocket No. 51 § 39) (Docket
No. 51 1 40). When Plaintiff was finally releed to work, she notified Defendant of her
availability. (Docket No. 51 T 42)Defendant’s representative,itbdScott, told Plaintiff that

she would contact Plaintiff's supgsor, Kathy Owens, to let h&now Plaintiff was available to
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work. (Docket No. 51 § 42). Scott also told Ridi not to contact Owensld. When Plaintiff

did not hear from Owens, Plaiffitcalled Owens to inquire about available shifts. (Docket No. 51
1 43). Owens told Plaintiff that she did nov@any available work for Plaintiff because she
needed registered nurses (“RN’s”), not LPN'stwer shifts. (Docket No. 48 § 48). However,
when Plaintiff contacted the TC&enter on another occasion to inquire about available shifts,
another LPN, Cynthia Mayberry, toRlaintiff that there were open shifts with LPN availability.
(Docket No. 51 1 44). Plaintiff was notwduled for any shifts, and on July 23, 2010,
Defendant terminated Plaintiff pursuant to Defant’s policy that a PRN who did not work two
shifts in 30 days was subjecttEymination. (Docket No. 48  51).

In June 2010, Defendant had an opening fopthstion of nurse authorization coordinator,
and Plaintiff applied. (Docket No. 51 { 60). wkver, she was not qualified for the position
because she did not have insurance experiefa#ling, authorization, and eligibility, and the
position was filled by someone else. (Docket No. 48 | 73, 76).

On November 3, 2010, Plaintiff filed an EEOCacfje alleging discrimination between April
16, 2010 and July 1, 2010 due to her disabdiyg use of FMLA leave. The EEOC charge
alleged that Defendant had sificantly reduced Plaintiff's hourdue to her disability and upon
her return from FMLA leave, and that Plaintifid been denied work even though positions were
available. (Docket No. 48 1 81). On Januar011, Plaintiff filed a second EEOC charge
alleging that she was terminated from her eaypient and denied the gition of authorization
nurse coordinator due to hesdbility and in retaliation fdiiling her initial EEOC charge.
(Docket No. 48 { 82).

Plaintiff's complaint before this Court allegeslawful discrimination based on her disability

in violation of the American’svith Disability Act, and unlawful retaliation under the ADA as a
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result of a complaint Plaintiff made to Defendamepresentative, her request for medical leave,
and her EEOC discrimination complaints. Pldiratiso claims unlawful interference with her
FMLA rights, failure to be reistated after exercising her FMLi#ghts, and retaliation under the
FMLA based on her demotion, termination and Defatiddailure to hire her for the position of
authorization nurseoordinator.
II. APPLICATION OF THE LAW
A party may obtain summary judgment ietbvidence establishes there are no genuine

issues of material fact for tliand the moving party is entitléd judgment as a matter of law.

See Fed.R.Civ.P. 56(c); Covington v. Knoxudity School Sys., 205 F.3d 912, 914 (6th Cir.
2000). A genuine issue exists “ifgtevidence is such that a readdagury could return a verdict

for the nonmoving party.” Anderson v.darty Lobby, 477 U.S. 242, 248, 106 S.Ct. 2505, 91

L.Ed.2d 202 (1986). In ruling on a motion for summjaggment, the Court must construe the
evidence in the light most favorable to the nonmg\party, drawing all jusfiable inferences in

his or her favor. See Matsushita Elec. Indbg. v. Zenith Radio Corp., 475 U.S. 574, 587,

(1986). However, the nonmoving party must rehymore than “[c]lonclusory assertions,

supported only by Plaintiff's own opiniongtendale v. City of Memphis, 519 F.3d 587, 605

(6th Cir. 2008). Rather, Plaintiffaust “set out specific facthgwing a genuine issue for trial.”

Harvey v. Campbell County, Tenn., 453 Fed. Appx. 557, 561 (6th Cir. 2011).

a. Exhaustion of Administrative Remediesfor ADA Accommodation Claim
As an initial matter, Defendant argues ttiat Court’s jurisditton related to her ADA
claims must be limited to the scope of BE&fOC charges, which only encompass Defendant’s

acts in demoting and terminatifgaintiff and in not hiring hefor the position of authorization



nurse coordinator. From this argument, the Ciofiers that Defendant’gosition is that Plaintiff

did not exhaust her administrative remedeggarding her failure to accommodate claim.
Defendant is correct in i@ssertion that this Courtould not have jurisdiction over

Plaintiff's failure to accommodate claim if sualclaim was absentdm her EEOC charges.

See, Jones v. Sumser Retirement Vill., 209 B=H 853 (6th Cir. 2000) (finding that the Court

does not have subject matter jurisdiction over an ADA claim “unless the claimant explicitly files
the claim in an EEOC charge or the claim casomably be expected to grow out of the EEOC
charge.)” Plaintiffs EEOC charges do not explycclaim that Defendant failed to reasonably
accommodate her disability. See Plaintiffs EEGharge, Docket No. 41-3 p. 20-21 (alleging
discrimination based on a reduction in hours, demotion, termination, and a failure to hire
Plaintiff for the position of autharation nurse coordinator due to her disability). However, the
Court finds that Plaintiff's failure to accommaddalaim may reasonably be expected to grow

out of her EEOC charges.

Defendant relies on Jones to support its pmsitiin_ Jones, the Sixth Circuit found that
the Plaintiff's ADA termination claim and heceommodation claim differed “in kind and date,”
and the facts relevant to the plaintiff's teratiion and alleged failur® accommodate were
different. Jones, 209 F.3d at 853-54. In that dhseplaintiff’s failure to accommodate claim
was based on events occurring prior toteemination when her employer failed to
accommodate her medically prescribed physiaaitditions while on the job. Id. at 853. Her
termination claim, on the other hand, was basethe employer’s acts in firing her after she
went on medical leave for her back injuries. Id.

In contrast, the facts in thcase reveal that Plaintiff's termination claim and failure to

accommodate claim are based on the same $attsfoccurring around the same time period.
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Unlike Jones where the alleged lack of anomodation had already occurred prior to
termination, the claimed lack of accommodati@ne was additional requested medical leave
that Defendant allegedly sought to avoid by dengpand then terminating Plaintiff. See Dunn

v. Chattanooga Pub. Co., 993 F.Supp.2d 830, 842 (Eebn. 2014) (“[Plaintiff's] discharge

claim and accommodation claim are intertwined: she was terminated because her disability
required she obtain medical leagbe was denied medical leave as an accommodation.”) This
Court, therefore, assumes jurisdictmver Plaintiff's ADA accommodation claim.

b. ADA Disability Discrimination Claims

Title | of the Americans witlDisabilities Act ("ADA”) provides that a covered employer
“shall [not] discriminate against qualified individual on the basis disability in regard to job
application procedures, tlgring, advancement, or disarge of employees, employee
compensation, job training, and other ternmsditions, and privileges of employment.”

Whitfield, v. Tennessee, 639 F.3d 253, 258 (6th Z0d.1) (citing 42 U.S.C. § 12112(a)). In the

Sixth Circuit, a prima facie case of disabiliiscrimination based on indirect evidence requires
the plaintiff to show that: “1) he or she isdbled; 2) otherwise qualified for the position, with

or without reasonable accommdaida; 3) suffered an adversenployment decision; 4) the
employer knew or had reason to know of the plaintiff's disability; and 5) the position remained
open while the employer sought other applicanth@disabled individual was replaced.” 1d. at
259. The ADA defines disability in three waygA) a physical or mental impairment that
substantially limits one or more major life activitief such individual; (Ba record of such an
impairment; or (C) being regarded as havinghsan impairment (as described in paragraph

(3)).” 42 U.S.C. § 12102 (1).



In her complaint, Plaintiff alleges that f2adant discriminated against her based on her
disability due to Multiple Sclesis. (Docket No. 1 11 8-9). Becaw3intiff has failed to offer
any proof that her Multiple Sclerosis was a Hisgy within the meaning of the ADA, however,
her claims of disability disamination must be dismissed.

Plaintiff has failed to offer evidence sufficidotraise a genuine isswf material fact
that she suffered from Multiple Sclerosis (“M.S.@nd, if so, that her M. substantially limited
one or more major life activities during the relevant time period. In general, major life activities
include, “caring for oneself, performing manual gséeeing, hearing, eating, sleeping, walking,
standing, lifting, bending, speaking, learnin@di;g, concentratinghinking, communicating,
and working.” 42 U.S.C. § 12102 (2)(A).

The Court has been unable to identify, aedther party has poied to, any written
record showing that Plaintiff has ever beksgnosed with or treated for M.S. The only
evidence Plaintiff offers to show that she wasgdiosed with or treated for M.S. are Plaintiff's
self-serving statements in hempasition that she was diagnosed with M.S. in January 2010 while
on medical leave. Plaintiffancorroborated testimony does maise a triable issue. See

Mitchell v. Toledo Hosp., 964 F.2d 577, 584-85 (6th €C892) (finding thaPlaintiff's hearsay

affidavit was not proper because it was notenan personal knowledge and did not set forth
“facts” that would be admissible into evidenaed, even if it did, it dichot raise triable issue
because the statements contained therein megheng more than the subjective belief of
plaintiff).

Notably, Plaintiff does not even mentioratlshe had M.S. in her Statement of
Undisputed Facts or her Remse to Defendant’s Motion f&ummary Judgment. Instead,

Plaintiff maintains the following regarding her mealileave: she initiallyequested time off of
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work due to personal issues causing strebginife (Docket No. 51 § 13), she next submitted a
request for FMLA to have surgery related tolgems with her C5 vertebrae pressing into her
spinal cord (Docket No. 51  20), she then needletitional time to heal from surgery (Docket
No. 519 24) and, finally, she asked for moresetioff because her doctor “recommended another
two weeks off of work, until May 26, 2010.” (Dket No. 51  39). Accordingly, Plaintiff has
failed to offer sufficient evidence that she had Ma&d that her M.S. substantially limited one or
more major life activities. Thereforshe cannot qualify as disabled under the ADA.

In her Response to Defendant’s Motion $smmary Judgment, PHiff argues that she
gualifies as disabled under the@arded as” definition of disaliyl. The ADA says an individual
meets the requirement of “being regardetiasng such an impairment” so long as “the
individual establishes that he sine has been subjected toaation prohibited under this chapter
because of an actual or perceived physical artai@npairment whether or not the impairment
limits or is perceived to limit a major life acitiy.” 42 U.S.C. § 12102 (3)(A). However, this
provision does not apply to transitory impairmsewith an actual or expected duration of 6
months or less. 42 U.S.C. § 12102 (3)(B).

In this case, Plaintiff has nehown that the Defendant svaware Plaintiff claimed to
have had M.S. or any other impairment thas wat transitory. In an effort to support her
argument, Plaintiff cites only two pieces ofdance: Plaintiffs’ doctors notes, which were
provided to Defendant in conneut with Plaintiff's FMLA leawe, and a phone call Owens made
to Plaintiff during Plaintiff smedical leave to see how she was doing. (Docket No. 46 p. 31).
However, the Court could find nothing in theoed showing that Owens was made aware of
Plaintiff's claim of suffering from M.S. when she called Plaintiff to see how she was doing, (See

Docket No. 42-1 p. 16) and none of the doctates or FMLA leave forms provided in the
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record reference Plaintiff's M.S. (See Docket. M0-4; Docket No. 37-3)Plaintiff has failed,
therefore, to present any eviderst®wing that Plaintiff was diagned with M.S., and, if so, that
Defendant knew that Plaintiff had been diagnosed with M.S.

Even when viewed in the light most favorabldtaintiff, the facts indicate, at most, that
Defendant knew Plaintiff needed to prepare fmglergo and recover from back surgery. As
such, Plaintiff has not establishthat Defendant perceived ogexded Plaintiff as having M.S,
and, therefore, it could not have discriminatediast her based on that condition. Thus, all of
Plaintiff's claims for disability discrimination under the ADA, including discrimination based on
Defendant’s demotion, termination, failurehioe and failure to accommodate, will be
dismissed.

c. ADA Retaliation Claim

The ADA prohibits retaliation against an imgtlual because she opposes her employer’s

disability discrimination. 42 USC § 12203(a)eesalso, Johnson v. University of Cincinnati,

215 F.3d 561, 578 (6th Cir. 2000). To establighiaa facie case of taliation under the ADA,
plaintiff must show that “(13he engaged in protected actyif2) defendant took an adverse
employment action, and (3) there was a causalection between the pemtted activity and the

adverse employment action. Barrett v. LucBathnologies, Inc., 36 Fed. Appx. 835, 841 (6th

Cir. 2002). If the plaintiff establishes this pritfiseie case, the burden difo the defendant to
establish a legitimate, nondiscriminatory reamrthe adverse employment action. 1d. The
plaintiff must then demonst®by a preponderance of the evidence that the proffered reason was
a mere pretext for discrimination by showing tHa) the proffered @asons have no basis in

fact, (2) the proffered reasongldiot actually motivate the action, @) they were insufficient to

motivate the action.” Id.



In her complaint, Plaintiff alleges thsle was retaliated against “because of her
disabilities, request for leave@ complaint of discrimination.[Docket No. 1 § 17). Plaintiff's
Response to Defendant’s Motiorr Bummary Judgment and heat&ment of Undisputed Facts
does not lend further clarity or specificitylier ADA retaliation claim.Indeed, Plaintiff does
not even address the ADA retaliation clainher responsive briefs;tteer, Plaintiff's only
discussion of retaliation coneex her FMLA retaliation claimDefendant, however, suggests
that Plaintiff's claim is only based on twlemed instances of pretted activity, including
Plaintiffs EEOC disability discrimination contgints and a statement Plaintiff made to
Defendant’s representative, dasGuy, regarding her terminati. Under these circumstances,
this Court will assume that Plaintiff's ADA rdiation claim is based on the following: (1) the
statement she made to Guy regarding her termination, (2) her requestioal leave, and (3)
her EEOC discrimination complaints.

Plaintiff's statement to Guy and her requestmedical leave are not actionable under an
ADA claim for retaliation becausedf are not protecteaktivities. Specifically, Plaintiff has
failed to show how either activity is opposition to Defendant'alleged disability
discrimination. _See 42 USC § 12203(a). The oefgrence the Court califind in the record
regarding Plaintiff's statement to Guy is in Pl&fig response to Interragory No. 15. In that
response, Plaintiff states thaestspoke to Jason Guy about mymqaaint of being terminated.”
(Docket No. 34-3 p. 7). When determiningetlirer a communication is a protected activity

under the ADA, a plaintiff must “articulate opjitisn to what she reasonably believes to be

unlawful activity.” Barrett v. Lgent Technologies, Inc., 36 Fed. Appx. 835, 842 (6th Cir. 2002).

Plaintiff's assertion that she complained3ay about being terminated does not show that
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Plaintiff complained about or opposed disability discriminatidius, Plaintiff's statement to
Guy does not constitute proted activity under the ADA.

Similarly, Plaintiff's request for medicatdve does not constitute opposition to the
Defendant’s alleged disability discrimination. NavfePlaintiff's leave request forms evidence
Plaintiff complaining about anythg, and there is nothg else in the record to show that
Plaintiff's requests for medical leave were aopanied by any kind of complaint or opposition
related to disability discrimination.

Although the charges of disdéibj discrimination Plaintiff filed with the EEOC are
protected activities, thego not help Plaintiff make a cogmible claim for retaliation under the
ADA. Plaintiff did not file her EEOC chges until November 3, 2010 and January 6, 2011.
(Docket No. 41-3 p. 20-21). By this time, aagyverse employment action would have already
occurred. For example, it is undisputed thatrRiiiwvas demoted to PRN status at the end of
her leave in May 2010 (Docket No. 48 1 36;3Faintiff applied for the position of
authorization nurse coordinator on June 10, 2010 (Docke4®$.86), and Plaintiff was
terminated on July 23, 2010 (Docket No. 48 | Sdihder these circumstances, Plaintiff cannot
demonstrate that her EEOC charges, whicteViitied after Defendant’s alleged adverse
employment actions, caused any adverse employment actions to occur. Thus, Plaintiff's claim
for retaliation under thADA will be dismissed.

d. FMLA InterferenceClaim

The Family Medical Leave Act (“FMLA") ditles an eligible employee to as many as
twelve weeks of leave duringnatwelve-month period if the guioyee has a “serious health
condition that makes the employee unable téope the functions of the position of such

employee.”_Hoge v. Honda of America Mfing., 384 F.3d 238, 243 (6th Cir. 2004) (quoting
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29 U.S.C8 2612(a)(1)(D)). One definitioof “serious health conddn” under the statute is “an
illness, injury, impairment, or physical or mentahdition that involves continuing treatment by
a health care provider.”_Id. An employee segko use FMLA leavenust notify the employer
that FMLA-qualifying leave is needed. Id. ©theory for recovery under the FMLA is an
“entitlement” or “interference” thory arising from 29 U.S.C.&515(a)(1) which provides that
“[l]t shall be unlawful for any employer to interfenath, restrain, or denthe exercise of or the
attempt to exercise, any right provided in tudchapter.” Id. at 244. Plaintiff alleges an
interference theory based on Defendant’s alleged@nemce with her right to take FMLA leave.

To prevail on her interference claim, Plainnust establish that: (1) she was an eligible
employee, (2) Defendant is a covered emplof@rshe was entitled teave under the FMLA,

(4) she gave Defendant notice of her intertbl@ leave, and (5) Datfdant denied her FMLA
benefits or interfered with FMLA rights to wiicshe was entitled. Id. In this case, the only
element in dispute is the fifth.

Defendant is entitled to sumnygudgment on Plaintiff's clian that Defendant interfered
with her right to take FMLAdave because it is undisputed tRkintiff received a full twelve
weeks of leave. Specifically, it is undisputedt Defendant gave Plaintiff unpaid leave from
January 1, 2010 through May 3, 2010. (Docket Nd §121, 37). This is more than the 12
weeks required under the FMLA. See 29 U.S.2682(a). As such, argtaim that Plaintiff
was denied FMLA leave is untenable and camsootive a motion for summary judgment. See

Shelton v. Bridgestone Metalpha, U.S.Ac., 2012 WL 1609670 (M.D. Tenn. May 8, 2012)

(finding where Plaintiff admitted she received the full extent of her FMLA leave, any claim that

Plaintiff was denied FMA leave is moot.)
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The FMLA, however, not only grésthe statutory right for an eligible employee to take
up to twelve weeks of leavbut also creates the concomitaight for an employee who has
taken leave “to be restored by the employahé&oposition of employnm held by the employee
when the leave commenced.” Hoge, 384 F.3d at 244 (quoting 29 U.S.C. 8§ 2614(a)(1)(A)).
Though Plaintiff's argument is not entirely cleatths regard, the Court gleans from Plaintiff's
Response that she believes Defendant convheeftom full-time status to PRN (part-time)
status and “purposefully did nethedule her due [sic] her FMLA leave.” (Docket No. 46 p. 21-
22). Plaintiff also argues that converting heP®N status and failing to schedule her ultimately
resulted in her termination. (Docket No. 46 p. 23). Thus, Plaintiff argues that she was denied
reinstatement to her former ptsn upon her return @m FMLA leave, and this demotion led to
her termination.

Defendant did not violate &htiff's right to reinstatement under the FMLA, however,
because the undisputed evidence shows that she wesdeased to return to work at the end of
her FMLA leave. The Sixth Circuit has heldttan employer does not violate the FMLA when
it fires an employee who is unable to return toknat the conclusion of the twelve-week period

of statutory leave. Edgar v. JAC Products, 433 F.3d 501, 506-07 (6th Cir. 2006). See also,

Cehrs v. Northeast Ohio Alzheimer’'s Res#aCenter, 155 F.3d 775, 784-85 (6th Cir. 1998)

(finding that where plaintiff was not releasedéturn to work until tw weeks after her FMLA
leave period ended, evidence showed that plaing# unable to return to work within the period
provided by the FMLA and defendant was eattto summary judgment). In this case,
Plaintiffs FMLA leave began on January 21,1P0and ended, twelve weeks later, on April 15,
2010. On April 15, 2010, Plaintiff told Defendant she would need leave until May 17, 2010;

however, Defendant only agreed to provéadigitional leave through May 3, 2010. On May 4,
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2010, when Plaintiff did not return to work and wex released to return to work, Plaintiff was
demoted and eventually terminated. (Docket 5L 1 40, 42). The Defendant does not violate
the FMLA by demoting and terminating Plaint#fter she was given her full FMLA leave and
where it is undisputed that Plaffwas unable to work until at least 14 days after she exhausted
her leave. As such, Defendant is entitled tmswary judgment on Plairfitis FMLA interference
claim.

e. FMLA Retaliation Claim

FMLA retaliation claims impose liability on employers that act against employees
specifically because those employees invoked tMLA rights. Edgar, 443 F.3d at 508. The

Sixth Circuit applies the familiar burden-shiftitest articulated in McDonnell Douglas Corp. v.

Green, 411 U.S. 792 (1973) to retaliation claims utiieFMLA. 1d. Plaintiff must make out a
prima facie case of retaliation by shomg that (1) she availed herself of a protected right under
the FMLA by notifying Defendant of her intettt take leave, (2) she suffered an adverse
employment action, and (3) that there was a causalection between theaxise of her rights
under the FMLA and the adverse employmetibac Id.

There is no dispute thatdtiff engaged in a statuity protected activity by taking
FMLA leave and suffered an adverse employnaetion when she was demoted to PRN status
and eventually terminated. Defendant disptheshird element regarding a causal connection
between Plaintiff’'s exercise of her FMLA righand her demotion and termination. However,
the nearness in time between Plaintiff's rattrom her FMLA leave and her demotion and
termination suffice to meet the low thhedd of proof necessary to establisprama facie case of

retaliatory discharge undereti-MLA. See Seeger v. Cincinnati Bell Telephone Co., LLC, 681

F.3d 274, 283 (6th Cir. 2012).
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If Plaintiff establishes arima facie case, the burden shifts to Defendant to proffer a
legitimate, nondiscriminatory rationale for disoiag Plaintiff. Edgar, 443 F.3d at 508. Here,
Defendant’s stated reason foamitiff's demotion to PRN status that Plaintiff was put on PRN
status “when she wasn’t releaglefo work at the end of henedical leave.” (Docket No. 48
37). The Sixth Circuit has held that ttype of reason, when combined with medical
information showing that the employee countat return to work, rebuts an employepfama
facie case of retaliation. Edgat33 F.3d at 513-14 (finding that rataliation caes where the
medical information known to the employer priorthe termination decision shows that the
employee could not return within 12 weeks eamployer does not violate the FMLA when it
terminates the employee.”) Here, it is undisputed Plaintiff’'s doctor did not release her to
return to work until after her medical leawas exhausted. Thus, Defendant has rebutted
Plaintiff's prima facie case in this regard.

Defendant’s stated reason for terminatingmitiis that she was terminated pursuant to
Defendant’s policy that a PRMNho did not work two shiftgn 30 days was subject to
termination. Plaintiff does not dispute this pgjicather, she arguesahshe was retaliated
against by not being offered or assigned any shifts, which ultimately resulted in her termination.
Defendant says that the rea$tiaintiff was not offered any #ts was because there were no
shifts available for Plaintiff dimg that time. Specifically, Dendant says that there were no
shifts available because, during Plaintiff's alises Defendant reduced the staff scheduled for
each shift from three to two, Defdant preferred RNs over LPNBIaintiff's position) to staff
the call center where Plaintiff worked, and asteone RN had to be scheduled per shift.

Defendant, has, therefore, articulated atiegite reason for terminating Plaintiff.
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Once the defendant articulates a reason, the burden shifts back to Plaintiff to show that
Defendant’s proffered reason is a pretext foawflil retaliation. Asndicated, Plaintiff may
show pretext by showing (1) thie proffered reason had no basifact; (2) that the proffered
reason did not actually motivaterteing; or (3) that the prifered reason was insufficient to

motivate the adverse employment action. Teng Arbors at Hilliard, 692 F.3d 523, 530 (6th

Cir. 2012) (citing Romans v. Mich. Dep’t Bfuman Servs., 668 F.3d 826, 839 (6th Cir. 2012)).

Plaintiff has offered evidence sufficient to s genuine issue of meaial fact regarding
whether Defendant’s legitimate reasons for teatiimy her are a pretext for retaliation under the
FMLA. Specifically, Plaintiff agues that Defendant’s contentitivat there were no LPN shifts
available during the 30 day periodquestion has no basis iact. Plaintiff points to the
deposition of her co-worker, Cynthia Mayberry, whstified that Plaintf called her to inquire
about shift availability for part time LPNs. Maybgsays that during theall, there were several
LPN shifts available, and, after the call, Maybdoll Owens that Plaintiff wished to be placed
on the schedule. This testimony is enough to ragenaine issue of materitdct as to whether
Defendant’s legitimate reason for termination hag laasis in fact. Asuch, Plaintiff's claim
that her termination constitteetaliation under the FMLA will survive summary judgment.

Because Plaintiff has offered evidence thafeddant’s reason for Plaintiff's termination
might be pretextual, it can be inferred thaféelant’s demotion mightave been part of a
larger plan to first demote Plaintiff to PRN sistand then deny her shifts that she could be
terminated pursuant to Defendant’s policyaiftiff's claim that her demotion constituted
retaliation under the FMLA will, therefe, also survive summary judgment.

Finally, Plaintiff claims that she was retaéid against when Defendant did not hire her

for the position of authorization nurse coordinator. (Docket No. 41-3 p. 21) (Docket No. 48
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82). Plaintiff applied for thiposition after sheook FMLA leave and after she was terminated.
Because Plaintiff has failed tdfer evidence sufficient to raiseggnuine issue of material fact
regarding whether Defendant'gjlemate, nondiscriminatory reas for not hiring Plaintiff was
pretextual, this claim must besdnissed. It is undisputed tHiaintiff was not qualified for the
position of authorization nurs@ardinator because she did thatve insurance experience in
billing, authorization, ath eligibility. (Docket No. 48  73). Plaintiff does not offer any evidence
that would establish that Defdant’s legitimate reason was armeretext for retaliation. Thus,
Plaintiff's retaliation claim rgarding Defendant’s failure tare her for the position of
authorization nurse coordinator will be dismissed.
[11.CONCLUSION

On the basis of the foregoing, DefendaMotion for Summardudgment will be
granted with respect to all claims except Plaintiff's claim that her termination and demotion
constituted retaliation under the FMLA.

An appropriate Order will enter.

‘/4@; Hﬁm\\?

KEVIN H. SHARP
UNITED STATESDISTRICT JUDGE
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