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UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

Tony Wolfe, )
Paintiff, )
)
V. ) CaséNo. 3:11-cv-0751
) Judgé&harp
Paul Alexander, et al., )
Defendants. )
MEMORANDUM

Before the Court are five motions, listedanronological order of fing: (1) Plaintiff's
Motion for Summary Judgment Agait Defendant Alexander as kaability for Violation of
Plaintiff's Fourteenth AmendmerRight to Refuse a Medical 8i (ECF 117); (2) Plaintiff's
Second Motion for Preliminary Injunction (ECAR7); (3) Defendant Burns’ Motion for Partial
Summary Judgment (ECF 156); (4) Defenda@ampbell, McConnell, Steele, and Woods’
Motion for Summary JudgmerECF 159); and (5) Plaintiff's Motion for Partial Summary
Judgment for Violation of His Right Againstorced Medical Treatment Against Defendants
Alexander, Burns, Woods, and Campbell (ECF 162).

RELEVANT FACTUAL AND PR OCEDURAL BACKGROUND

At all times relevant to thigase, Plaintiff was housed a® inmate at the DeBerry
Special Needs Facility (“DeBerry”), a TDOC fhiyi equipped to provide for prisoners with
medical needs. Plaintiff suffers from end-&agenal disease and takes dialysis treatments
because of his kidney failure. Defendant Paldxander, a medical doctor, was the Medical
Director at DeBerry fsm prior to Plaintiff's arrival atDeBerry in 2007until March, 2012.

Defendant Roberta Burns, also a medical doateplaced Defendant Alexander as Medical
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Director from March 2012 until July 2013. In JW913, Dr. Alexander returned to the position
of Medical Direcor at DeBerry.

Many of the facts in this matter are not isglite. When Plaintiff arrived at DeBerry in
2007, Defendant Alexander had already establishpdlicy (the “Diet Tray Policy”) requiring
that dialysis-patient inmates receive special tiets at mealtimes with foods designed to meet
their medical needs. Under this policy, inmatee not allowed to gh an Against Medical
Advice (“A.M.A.”) form to refuse the diet tray.

In 2007, Defendant Alexander also implemegha policy pertaining to Plaintiff and
other dialysis-patient inmates at DeBerry whrbhibited them from pehasing or possessing
anything from the commissary that was not ampre-approved list of items (the “Restricted
Commissary Policy”). Defendant Alexander averat ttihe commissary restrictions were for the
purpose of meeting the medical needs of the dmlgatients. Plaintiff requested that he be
allowed to sign an A.M.A. form and thus be aléd to purchase commissary items that were not
on this pre-approved list. Prisorafftdid not allow him to do so.

On July 27, 2007, Defendant Alexander cauaestaff member to issue a memo (the
“Commissary Warning Memo”) to all DeBerry Htanembers stating: “As per Dr. Alexander, ‘If
an inmate wishes to A.M.A. their special Comesary order, there will be NO Commissary AT
ALL. Commissary is a prilege.” (ECF 1, at 11.)

In response to the Commissary Warning Memo, Plaintiff filed additional grievances
(ECF 1, at 12--22) and continued attemptingtder non-approved items from the commissary
by signing A.M.A. forms. On September 3, 20@&fendant Alexander stituted a new policy
(the “No Commissary Policy”) ating: “Effective immediately dilysis patients are no longer

allowed to have and/or purchasedocommissary.” (ECF 1, at 23.)
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The parties disagree about Defendant Alexander's motivation for instituting the No
Commissary Policy. Plaintiff alleges it was fataliation against hinand other inmates for
grieving the restrictions on threaccess to commissary items. Dr. Alexander asserts that his
actions were not retaliatory but instead were motivated by concern for the inmates’ health. He
asserts that the inmates were informally irgccommissary food and thus consuming food not
recommended for their medical conditions.

Plaintiff also requested to see a dieticiagéd advice about his didte filed grievances
after his requests were denied. (ECF 1, at34) In September 2008, a DeBerry staff member
provided a written response to one of his aiees, stating: “We currently do not have a
dietician on staff and | cannot get one to come work here. Your dietary issues are being
addressed by a doctor who is abdive dietician.” (Id. at 24--25 $taff responded similarly to a
grievance about the lack of access toatician in October 2008. (Id. at 29--30.)

On November 24, 2009, Plaintiff filed a griexa alleging that from October 2008 to the
time of his grievance, he was facing ongoihgrassment, retaliation, and “[d]ifferent
standards/opportunities/pragns” (Id. at 33--35.)

In December 2009, Plaintiff filed a complainitkvthe Office for Civil Rights in the U.S.
Department of Justice, which the agency irdiately administrativelyclosed for lack of
jurisdiction. (. at 36.)

On January 10 and June 21, 2011, Plaintiftiféelditional grievances complaining about
the Diet Tray and No Commissary policies. Hiso alleged that Dendant Alexander was
continuing to “abuse his authority” and discrinting against dialysis pents. (Id. at 39--40,

43--44.)) DeBerry staff returned the June 2011 grievance to him mne-printed form for



grievances that are deemed “inappropriatetite grievance procedure” because he had a
“diagnosis by medical professionals.” (Id. at 41.)

On August 5, 2011, Plaintiff Tony Wolfe filedpao seandin forma pauperisComplaint
against numerous defendants wherein beghkt relief under 42 U.S.C. § 1983 for alleged
violations of his constitutionaights during his confinement at the Tennessee Department of
Correction (“TDOC"). (ECF 1.) On September 7, 2011, Plaintiff filedra sefirst amended
Complaint. (ECF 11.)

On December 14, 2011, Defendants Woodsn@zell, McConnell, and Steele filed a
motion to dismiss (ECF 40), in response to which Plaintiff filgat@ severified Opposition.
(ECF 55.)

On July 5, 2012, the Magistrate Judge ésba Report and Recommendation (“R&R”).
Because the Magistrate Judge ¢dered factual allegations ind?htiff's verified Opposition, he
treated the motion as one feummary judgment. The MagisteaJudge considered both the
original Complaint (ECF 1) and the First &nmded Complaint (ECF 11), quoting from both
complaints to assist him in understanding Plaintiff's claims.

On February 8, 2013, this Court consideredeDdants’ objectiont the R&R (ECF 69),
accepted and approved the R&R, and overruledottjections thereto. (ECF 102.) In approving
the R&R, the Court granted the motion to dissnas to any claims involving matters that
occurred more than one year prior to the filing of the original Complaint on August 11, 2011.
But to the extent that Plaintifflleged that the violation of higght to refuse medical treatment
had been ongoing and continuous, the Court helt ahy violation of 8§ 1983 alleged to have
occurred within the year preceding the filingtbé Complaint was not barred by the statute of

limitations. The Court also heldahalthough a plairffipursuing a § 1983 clai must allege and
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prove that a defendant was perm@bninvolved in the alleged upastitutional actiity set out in
the complaint, “these Defendants apparently ssthéo Dr. Alexander’s restrictions and, in so
doing, appear to have violated written Policies of TDOC,” and thus were not entitled to judgment
as a matter of law. (ECF 66, at 4.)

On March 28, 2012, Defendant Alexanderdile motion for summary judgment (ECF
57), to which Plaintiff filed goro seresponse in opposition. (ECF 60.) The Magistrate Judge
issued an R&R, concluding thdlhere were disputed issues ts material fact such that
Defendant Alexander was nottgled to judgment as a matter of law. (ECF 65.)

On July 19, 2012, this Court overruled Defendant Alexander’s objection to the R&R
(ECF 70), and accepted and approved it. (ECF 1@1so doing, the Court ruled that claims
based on acts alleged to hawewred in 2007 and 2008 were @by the one-year statute of
limitations set out in Tenn. CodenA. 8§ 28-3-104(a)(3). The Courtsal held that, to the extent
Plaintiff complained that he continued to be denied the right to refuse medical treatment, any
claims for instances that occurred within one ya&ahe filing of the Complaint were not barred
by the statute of limitations. TheoGrt held that “the right to fese medical treatment . . . is
recognized by state law and constitutes a prabéetliberty interestunder the Fourteenth
Amendment.” (ECF 65, at 8.) The Court found ttiere were genuine disputes as to material
facts related to Defendant édander’s role indeciding upon and implementing the dietary
restrictions and his motivation faestricting and later eliminating commissary privileges, and
that a “reasonable jurgould certainly conclude that theeactions amount to retaliationld()

On July 27, 2012, Plaintiff filed a Motion faloinder (ECF 72), which the Magistrate
Judge interpreted as a motion to amend thaptaint to add an additional defendant. The

Magistrate Judge granted thiotion on December 6, 2012 (ECF 89), after he issued his R&Rs
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on the two motions for summary judgment. December 31, 2012, Plaintiff filed his Second
Amended Complaint. (ECF 95.) On June 13, 2@3jntiff filed a Third(and final) Amended
Complaint with assistance of counsel, who hatkrenl his appearance the previous day. (ECF
119.)

Plaintiff's Third Amended Complaint raisesmse additional legal claims that were not
part of his previous complaints and thereforeemeot addressed in tlearlier orders resolving
Defendants’ motions for summajydgment. This most recent complaint raises claims against
Defendants Alexander and Burns for their actiassmedical directors at DeBerry. He also
brings claims against Defendants Julia Campaet Clifford Woods, who were correctional
officers at DeBerry and enforced the medicakdior’'s policies througldisciplinary actions
against Plaintiff. There is no dispute that foliog/ the issuance of the No Commissary Policy,
Defendants Campbell and Woods disciplinedrRithifor possession oflisallowed commissary
items. He was placed in segregation and facedr gtgdrictions. Plainti also brings claims
against Defendant Jewel Stekleyho was the Warden at DeBerry, and Defendant Joel
McConnell, who was the Medical Director.

ANALYSIS

I. Summary Judgment Standard
Federal Rule of Civil Procedure 56(c) re@sirthe Court to grant a motion for summary
judgment if “the pleadings, the discovery and ldisare materials on file, and any affidavits

show that there is no genuine issue as to angmahfact and that the movant is entitled to

! Plaintiff's Third Amended Complaint also raisesiois against Defendants Jennie Jobe and Ronald
Colson who were the Warden and Deputy Wardespectively, at DeBerry from August 5, 2010 to
September 1, 2011.



judgment as a matter of law.” If a moving defemidahows that there is no genuine issue of
material fact as to at least one essential element of the plaintiff's claim, the burden shifts to the
plaintiff to provide evidence lyend the pleadings, “set[ting] ffiln specific facts showing that
there is a genuine issue for triaMoldowan v. City of Warren578 F.3d 351, 374 (6th Cir.
2009); see also Celotex Corp. v. Catrett77 U.S. 317, 322--23 986). “In evaluating the
evidence, the court must draw all inferencestha light most favorable to the [plaintiff].”
Moldowan 578 F.3d at 374.

“[T]he judge’s function is not . . . to weigthe evidence and determine the truth of the
matter, but to determine whether there is a genuine issue for tdak§uoting Anderson v.
Liberty Lobby, Inc.477 U.S. 242, 249 (1986)). But “the mepsastence of a scintilla of evidence
in support of the plaintiff's position will be insuéient,” and the plaintiff's proof must be more
than “merely colorable.Anderson477 U.S. at 249, 252. An issue of fact is “genuine” only if a
reasonable jury could find for the plaintifloldowan 578 F.3d at 374 (citiniylatsushita Elec.
Indus. Co. v. Zenith Radio Corp75 U.S. 574, 587 (1986)).

Il. Plaintiff's Motions for Summary Judgment Against Defendant Alexander as to
Liability for Violation of Plaintiff's Fourteenth Amendment Right to Refuse a
Medical Diet.

The Court interprets Plaintiff's Third Amded Complaint as raising the following four §
1983 claims against Dr. Alexander: (1) Feerith Amendment Due Process violation of
Plaintiff's right to refuse medal services by refusing the speaiadical diet and accessing the
regular meal trays and commissary food generaligilable to other inmates at DeBerry; (2)
First Amendment retaliation against Plaintiff for his attempts to exercise his right to refuse a
medical diet by continuing the No CommissandaDiet Tray policies, continuing to fail to

provide Plaintiff with medical education and cseting as to his dietary needs, and disciplining
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him for having unapproved commissary itemg;K8urteenth Amendment Due Process violation
for subjecting Plaintiff to punitive segregationdaother deprivations because he exercised his
right to refuse medical resttions and possess commissasmis; (4) Eighth and Fourteenth
Amendment violations of Plaintiff’'s right tbe free of cruel and unusual punishment through
deliberate indifference to his medical needs base®efendant’s failure to assist Plaintiff with
developing a diet that would ammriately meet his medical needs. (ECF 119.) Plaintiff alleges
he has suffered physical and emotional damagerasult of Dr. Aleander’s actions, including
weight loss and *“other ill feects” from consuming the special diet, from the “lack of
individualized medical guidanceand from the disciplinary actions taken against him because
he was in possession of disallowedntoissary items. (ECF 119, at {11.)

Although he raises four claims, the Counmterprets both of Plaintiff's motions for
summary judgment against Defendant Alexan@CF 117, 162) as seeking judgment only on
the first claim enumerated above. Althoughfdhelant Alexander’'s response addresses the
retaliation claim, listed as claim number twboae, the Court does not interpret Plaintiff's
motion to be seeking judgment on that claim. Furttiee Court interprets this first claim, based
on the Third Amended Complaint and the argumenised in his varioupleadings, as only
raising a claim that Plaintiff's substantive duegass rights were viokd, not his procedural
due process rights.

A. Fourteenth AmendmentSubstantive Due Process Claim

As to Plaintiff's substantive due procesaini, the Magistrateutige cited in his R&R.
the Tennessee Health Care Decisions Act, wprolvides that “[a]n adtilor emancipated minor
may give an individual instruan,” which is defined as “an inddual’s directon concerning a

health care decision for the individual.”fire Code Ann. 88 68-11-18@3, 68-11-1802(a)(10).
8



The state statute also providé&n individual is presumed to la capacity to make a health
care decision.” Tenn. Code Ann. 8§ 68-11-1812(b)s Wct is in the section of the Tennessee
Code that regulates “health faines and resources.” Neither party addresses the applicability of
these provisions tthe prison context.

However, as the Magistratesalnoted, TDO@olicy itself specificallyallows inmates to
refuse “therapeutic” diets: “In accordance witblicy #113.51, inmates may refuse medical diets
by signing a Refusal of Medical S#ces, CR-1983. . . Inmates witin order for a therapeutic
diet tray may refuse the tray in favor afregular diet tray.” TDOC Policy #113.35.VI.D.4.
TDOC policy #113.51 states that its purpose is “[tjo establish guidelines for an inmate’s
informed consent or refusal of health care services,” and outlines procedures to be followed
“[wlhen an inmate chooses to refuse an exation, treatment, or procedure.” TDOC Policy
#113.51.VL.B. Further, under the heading “Forced Treatment,” TDOC policy provides,
“Treatment beyond that requiredrfmaintaining the lifeof the inmate shall not be forced by
health care staff, absent a coorder.” TDOC Policy 113.51.VI.D.

As a preliminary matter, the parties dispute pimoper analysis for Plaintiff’'s substantive
due process claim. Plaintiff’'s motion quotck v. Parke4 F.3d 442 (6th Cir. 1993), for the
proposition that a state regulatioanfers a liberty interest peatted by the Due Process Clause
“when it constitutes more than a simple piaho&l guideline, and ‘uses language of an
unmistakably mandatory characterld. at 446 (quotingHewitt v. Helms 459 U.S. 460, 469
(1983)).

Defendant Alexander correctly points ouaithiihe Supreme Court explicitly abandoned

this “methodology” inSandin v. Conners15 U.S. 472, 484 n.5 (1995). No longer does every



state statute or prison regulatioreate a liberty interest protedtby the Due Process Clause. As
the SandinCourt held,

States may under certain circumstancestergaerty interests which are protected

by the Due Process Clause. But these interests will be generally limited to
freedom from restraint which, while n@&xceeding the sentence in such an
unexpected manner as to give rise totgction by the Due Process Clause of its
own force . . . nonetheless imposes &igipand significant hardship on the
inmate in relation to the ondary incidents of prison life.

Id. at 483--84.

Thus, the first question éhCourt must resolve is whether the Tennessee Health Care
Decisions Act or the TDOC Policy guidelines creaféerty interest thas protected by the Due
Process Clause. The year affandinwas decided, the Sixth Cuit considered a § 1983 claim
brought by an individual diagnosed witharanoid schizophrenia who was involuntarily
committed to a mental hospital in Kentuckyoble v. Schmitt87 F.3d 157 (6tiCir. 1996).
Noble alleged that staff at thespital violated his free speeahd substantive and procedural
due process rights under the Fasid Fourteenth Amendments whigaey physically restrained
him and forcibly administered psychotropic nadions. The Sixth Ciréufound that Kentucky
law established a reasonabbepectation of liberty in refusing medical treatmédt.at 161. The
court elaborated: “Certain freedoms . . . sueviwcarceration. The Supreme Court has held that
individuals in state custody enjgyrotectable liberty interests tme free from bodily restraint,
and to refuse medical treatment suchthas administration of antipsychotic drugsd. (citing
Cruzan v. Director, Mo. Dep't. of Healtd97 U.S. 261, 278 (1990Y,oungberg v. Romed57
U.S. 307, 316 (1982)Vashington v. Harpe494 U.S. 210, 221 (1990)). TiNoblecourt cited
Kentucky statutory law thgtrovided hospitalized patients thight to refuse medical treatment

as well as the right to be free from unreasonabtdusion and restrairdnd concluded that “the
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liberty interests which Noble invokes are flyjngrounded in both the federal Constitution and
state law.”ld. at 161--62.

However, although the right to refuse medicahtment is clearly protected by the Due
Process Clause, that conclusion does not resolve the question of rwiestheting a prison
inmate’s diet to foods that are deemed appate for his medical condition implicates
substantive due process rights. As DefeslaCampbell and Woods point out in opposing
Plaintiff’'s Motion for Partial Smmary Judgment against thenddaessed below), the Fourteenth
Amendment substantive due proceag$t to refuse medical treatmiearises out of the common
law tort of battery:

At common law, even the touching of operson by another without consent and
without legal justifi@tion was a battery. . . . Thiotion of bodily integrity has
been embodied in the requirement thébrimed consent is generally required for
medical treatment. . . . The logical corojfaf the doctrine of informed consent is
that the patient generally possesses thhtrhot to consent, that is, to refuse
treatment.

Cruzan 497 U.S. at 269. Justice Gi@nor elaborated on thisipciple in he concurring
opinion:

As the Court notes, the liberty interéstrefusing medical treatment flows from
decisions involving the Stas invasions into the body. Because our notions of
liberty are inextricably ewined with our idea ofphysical freedom and self-
determination, the Court has often deemed state imtwsinto the body
repugnant to the interests protected by Blue Process Clause. . The State’s
imposition of medical treatmerdn an unwilling competent aduttecessarily
involves some form oéstraint and intrusion.

Id. at 287--88 (citations omted) (emphasis added).
In substantive due process cases, the Sup@aug requires a “caraf description of the
asserted fundamentéberty interest.” Washington v. Glucksberg21 U.S. 702, 721 (1997)

(internal quotation marks and citations omittetihe fundamental liberty interest asserted by
11



Plaintiff here is that a prisonéas a right to be free of dietamgstrictions imposed for purposes
of managing his medical condih. However, he has not cited, nor has the Court identified, a
single case recognizing such a lilyeriterest. All of the cases citeby the Plaintiff that address
substantive due process rights agaiforced medical treatment involved actions that constituted
an actual physical touching of the bo@ee, e.g.Cruzan 497 U.S. at 269 (feeding/hydration
tube inserted in individual in vegetative statéqrper, 494 U.S. at 210 (forced administration of
antipsychotic drugs to mentally-ill inmatelNoble 87 F.3d at 161-62 (forced medication of
involuntarily committed mental patientyoungberg 457 U.S. at 307 bpdily restraint of
intellectually disabled individual)Pavis v. Agosto89 F. App’x. 523 (6tICir. 2004) (suturing
bleeding cut on inmate’s headyicCormick v. Stalder105 F.3d 1059 (5th Cir. 1997) (INH
treatment on inmate with tuberculosisjussel v. Richard884 F.3d 444 (7th Cir. 2004)
(delousing shampoo on new inmatefate v. Vogeb37 N.W.2d 358 (N.D1995) (forced food,
insulin, and monitoring of bloodugar of diabetic inmateBrown v. lonescuNo. 2-Civ1218,
2004 WL 2101962 (S.D.N.Y.) (imphkiing stent in inmate)Comm’r of Corr. v. Myers399
N.E.2d 452 (Mass. 1979) (forced hemodialysis treatra@d medications). Inontrast to these
cases, Plaintiff is not being forced @éadure any “invasions into the bodgtuzan 497 U.S. at
287.

In addition, there are many essthat hold that a prisonjsrovision of food that is
deliberately rendered unappetizing for the gmse of punishing inmates does not violate
substantive due procesee, e.g.Turnboe v. Gundy25 F. App’x. 292 (6th Cir. 2001) (being fed
food loaf does not implicate a substantive due@ss liberty interest as it does not constitute an
atypical and significant hardship on the inmateretation to the ordinary incidents of prison

life). The complaint that prison food is unappetizing is somewhat different than Plaintiff's
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complaint that the imposed food restrictionsstdgute forced medical treatment. But the Court
does find instructive the many cases in which tohave found that ammate’s displeasure
with prison food does not implicate constitinal protections, assuming that the food is
nutritionally adequate. See, e.gucker v. Ros®55 F. Supp. 810 (N.D. Ohio 1997) (occasional
presence of rodents near prison food was ingafit basis to impose liability for violation of
Eighth Amendment rights when pristook steps to exterminate pestSpsby v. Purketf82 F.
Supp. 1324 (E.D. Mo. 1992) (providing inmates wiahly cold meals not a violation of
prisoners’ rights if the food iadequate nutiionally and prepareth sanitary mannerKirsch v.
Endicott 549 N.W.2d 761, 765-66 (Wis. Ct. App. 199@jolding that even if providing
prisoners in disciplinary segregation with coldjibanches rather than thprison meals received
by general population violated Wisconsin staadministrative regulations, meals were
nutritionally adequate antJa] violation of an administratie rule does not, in and of itself,
implicate the constitution”)Burgin v. Nix 899 F.2d 733, 734 (8th Cir. 1990) (finding no
constitutional violation based gurison’s serving nutritionally adeqigasack lunches to those in
disciplinary segregation and stating “control of the diet is within the[] discretion [of prison
officials], assuming it is adequate”).

Many cases in which inmates challenge thedt dire in the context of claims that the
prison diet is not appropriate for the inmate’s medical condition and, as such, constitutes

deliberate indifference to medical neddsviolation of the Eighth Amendmeft.In this case,

% For example, inVilson v. Woodforda district court addressed a prisoner’s complaint that he should

have received an individualized diet as a diabetic, instead of receiving a “Heart Healthy” diet, “which is

restricted in sodium and fats,” which the prison served to the entire inmate population, with education for

diabetic inmates about making proper food choices from the diet served to the rest of the Wiisates.

v. Woodford 1:05-CV-560, 2009 WL 839921, at *15 (E.D. Cal. March 30, 2009). The court held that

educating diabetic inmates about how to tailor the general “Heart Healthy” diet to their particular needs
13



although Plaintiff disagrees with the dietary restrictions impaosedim and was displeased that
he was not provided individual meetings with atidian to discuss and craft his own diet, there
is no evidence in the recordhet than his unsubstantiated apm that the foodhe was served
was not appropriate to his medical needwas in any way nutritionally inadequate.

In addition to this line of cases holdingathprison officials haveliscretion to control
inmates’ diets, assuming the diets are nutritionally adequate, there are also cases that hold that
loss of commissary privileges does moplicate due process concerBge, e.g.Cato v. Watsan
212 F. App’x. 258, 259 (5th Cir. 2006)pkar v. Armontroyt97 F.3d 1078, 1083 (8th Cir. 1996)
(“[W]e know of no constitutional right ohccess to a prison . . . snack shog\Ngwell v. Ruth
No. 1:11-cv-86, 2014 WL 4411045, at *9 (E.D. TeBept. 8, 2014) (“[Clommissary access is a
privilege, not a right.”). Again, the general propios that there is no constitutional right to
commissary access does not mean that thera@circumstances under which denial of access
to commissary could implicate a constitutional righé the Magistrate Judge in this matter held,
denial of access to commissary in retaliation for an inmates’ exercising a constitutionally
protected right could, for exarte, be unconstitutional. But as general matter, there is no
constitutional right to commissary access. Rarrt just as the Court has not found a case in
which a court has held that imposition of a meay tdesigned to meet the medical needs of an
inmate over his objection is a vation of substantive due process rights, neither has the Court
found, nor has Plaintiff provided,sangle case in which a prisor’sstricting or denying access

to commissary items in order to control emmate’s diet for medial purposes was found to

did not amount to deliberate indifference under the Bigtthendment. Again, this is a different context
than the case at bar, but to be clear eihiire prison was served a restricted diet the prison deemed most
healthy, in keeping with the case law that, assgmithe diet is nutritionally adequate, it does not
implicate constitutional rights.
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violate substantive due procesghtis. Thus, after further briefiy and consideration, the Court
concludes that the restrictioren Plaintiff's diet represeed by the Diet Tray Policy, the
Commissary Restriction Policynd the No Commissary Policy do notplicate liberty interests

that are protected by the FourteeAthendment Due Process Clause.

Furthermore, even if the restrictions on Ridf’s diet do, in fact, violate his substantive
due process rights to refuse medical treatmehgt“tight is not absolutand is particularly
susceptible to regulation in the prison settinB4vis 89 F. App’x. at 528. “[T]he proper
standard for determining the validity of a pris@gulation claimed to fnnge on an inmate’s
constitutional rights is to ask whether thmegulation is reasonably related to legitimate
penological interests. . . . This is true everewhhe constitutional right claimed to have been
infringed is fundamental, and the State underrotireumstances would have been required to
satisfy a more rigorous standard of revieWdrper, 494 U.S. at 223 (internal quotation marks
and citations omitted). The Supreme Court hgdietly recognized the “legitimacy, and the
necessity, of considering the State’s liads in prison safety and securitid’ at 223.

The Supreme Court has set forth severalofacthat are relevartb determining the
reasonableness of thegulation at issue:

First, there must be a “valid, rationabnnection” betweethe prison regulation
and the legitimate governmental interest put forward to justify it. Thus, a
regulation cannot be sustained whetee logical connection between the
regulation and the asserted goal is so tenas to render the policy arbitrary or
irrational. Moreover, the governmental ebjive must be a legitimate and neutral
one. . . . A second factor relevant inatenining the reasonableness of a prison
restriction . . . is whethdhere are alternateymeans of exercising the right that
remain open to prison inmates. . .A. third consideration is the impact
accommodation of the asserted constitutioiggt will have on guards and other

inmates, and on the allocation of prismesources generally. . . . Finally, the
absence of ready alternatives is evidence of the reasonableness of a prison
regulation.

15



Turner v. Safley482 U.S. 78, 89--90 (1987).

Applying the first of the thre@urner factors relevant to forced medical treatmesate
Harper, 494 U.S. at 224—25, the court finds that Delflents have put forth legitimate interests
that have a valid, rational connectionthe dietary restctions at issué First, Defendants argue
that the state has a legitimate interest in promoting the health of infBatese.g.McCormick
105 F.3d at 1062 (“[E]ven if [the mate] has a substantive due process right not to be forcibly
medicated against tuberculosis—for his own benefit as well as that of the prison—the prison’s
policy was neverthelegonstitutional.”).

This is a legitimate interest standing alond, ibalso implicates a second interest raised
by the government, which is avoiding the cosfudtire medical expenses incurred because of
failure to appropriatelyreat medical conditions. This conserdtion also fitsnto the thirdTurner
factor, the impact that accommodation of thleseated constitutional right will have on the
allocation of prison resources generalAs the Sixth Circuit explained iDavis v. Agosto
although suturing a bleedy cut on an inmate’s head aug his wishes implicated his
substantive due process rightaagst forced medical treatment, the procedure was reasonably
related to legitimate penological concerns adtecting his health and also protecting against

future increased medical expenses and, as H,réglinot violate hisonstitutional rights:

® Defendant Alexander urges the Court to comsi®laintiff's purposes for objecting to the food
restrictions, citing cases in which plaintiffs refuseddioal treatment for the purpose of manipulating the
prison. See, e.g State ex rel. Schuetzle v. VodgeB7 N.W. 2d 358, 364 (N.D. 1995Myers 399 N.E.2d at

458. In each of these cases, the inmates explicitysee medical treatment to attempt to manipulate
prison authorities to either change their placement within the prison system or to change their security
level. The Court does not find any evidence that Pfism&fforts to resist dietary restrictions are for
purposes of manipulating the prison system.

16



It was well within the authority of the rdieal officials at the prison to determine
that closing the wound was nesasy to the health and safety of Davis as well as
to those around him. Had they opted tmtprovide the treatment, the officials
could have subjected themselves to kbdeate-indifference claim and would of
course have remained responsible for providing any further medical treatment
prompted by the failure to close the wound.

Davis, 89 F. App’x. at 528see also Schuetzl&37 N.W.2d at 364 (future medical cost of
allowing diabetic prisoner to refuse treatmesonsidered as one factor justifying forced
injections of insulin). INRussell v. Richards384 F.3d 444 (7th Cir. 2004), the Seventh Circuit
found the involuntary application of delousisjampoo to new inmates permissible based on
concerns about inmates’ health as well as futosts to the prison of failing to treat for lice:

The jail has an obligation to ensure the safety and medical well-being of its
inmates and its personnel, and toward that end the jail has a legitimate interest in
preventing an inmate population and stafim being exposed to lice, not to
mention a legitimate fiscal interest in avoiding the costs associated with
eradicating a lice infestation.

Id. at 448.

In analyzing further the thirdfurner factor, “the impact accommodation of the asserted
constitutional right will have on . . . the allocation of prison resaugenerally,” the Court
considers Plaintiff's argumentahthe dietary restrictions wermt necessary. Defendant Burns
ended the Diet Tray Policy cAugust 20, 2012, allowing Plaifitiand other dialysis patient
inmates to begin opting out of tkieet trays and receiving regulaays. Plaintiff argues that this
change has not caused “widespread health problems”:

Indeed, prior to the change in policy Defiant Burns correctly perceived that the
nephrologist would be able to compendatethe negative effects of the regular
meal tray in dialysis. In part, this was because the main difference between the
regular tray and the renalayr, as it relates to dialysgatients, is only in their
respective phosphorous contefys. it pertains to Plairffi Wolfe in particular, his
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level of potassium and sodium have moiceeded safety thresholds since the
change.

(ECF 163, at 13--14.)

The excerpt from Plaintiff's brief demonstrates extent to which he invites this court to
second-guess and micromanage the prison’s desisiThe Due Process Clause simply does not
provide inmates with a liberty interest in refugia diet designed to address medical needs such
that the prison’s Medical Directavould, as a result, beequired to work with a nephrologist to
compensate for the inmate’s refusal to follow a medically appropriate diet by adjusting how the
nephrologist conducts the dialysisatment. The Supreme Court mapeatedly held that courts
owe “substantial deference to the profesal judgment of prison administrator&verton v.
Bazzetta 539 U.S. 126, 132 (2003fee also Beard v. Bank§48 U.S. 521, 528 (2006).
Plaintiffs demands would requirthe prison to expend its resources in ways it clearly deems
unnecessary or inappropriate. TRisurt declines to micromanadhe prison in areas typically
within prison authorities’ expertise and authoritya way that is inconsistent with Supreme
Court precedent.

In conclusion, the Court finds that the dietary restrictions imposed on Plaintiff for
medical reasons do not implicate a federal sultista due process right and, even if they did,
that right is not absolute, particularly in theson context. The Court concludes after analyzing
the reasons offered by the State that the o#isins are reasonabl@nd thus, Plaintiff's
constitutional rights were not violated. Aedogly, Wolfe’s motions for summary judgment

(ECF 117, 162) on the Fourteenth Amendment Due Process claim will be denied.
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B. Fourteenth Amendment Equal Protection Claim

In Plaintiff's second motion for summary judgment, he argues that Defendant Alexander
violated his rights under ¢hEqual Protection Clause (ECF 1635atPlaintiff raised this claim
in his pro seresponse to Defendant Alexanden®tion for summary judgment (ECF 60),
though it was not disposed of in the Court’'slearon that motion. HowevePlaintiff did not
raise this argument in his first motion fornsmary judgment againg2efendant Alexander, a
motion brought with the assistance of counseCKEL17.) Defendant Alexander objects to the
Court’s considering this claim because it wagt in Plaintiffs Third Amended Complaint.
Plaintiff argues that under “noe pleading” standards, his complaint only needs to show the
facts upon which the claim is based; it does not have to include every possible legal theory of
liability. (ECF 179-1, at 1 (citindgkennedy v. Nat'| Juvenile Detention Assli87 F.3d 690, 695
(7th Cir. 1999) (“[T]he complaindoes not necessarily have to pdimthe proper statute in order
to state a cause of action to which [a plaintiff] is entitled to relief.”).)

The Court disagrees. fucker v. Union of Needletrades, Industrial., & Textile Employees.

407 F.3d 784 (6th Cir. 2005the Sixth Circuit rejected plaifits argument that she was entitled
to liberal construction of her complaint to includew a theory raised for the first time at the
summary judgment stage, because “[o]nce a kbasgrogressed to the summary judgment stage
. . . the liberal pleading stdards under . . . [the FedeRules] are inapplicablefd. at 787—88
(internal quotation marks omitted). Plaintiff has not sought to amend his complaint to include
this claim, and it is not properly before the Court.

Further, even if the Court considered ttigim on the merits, it cannot survive summary
judgment. The Equal Protection Clause of tbarfeenth Amendment precles the states from

making “distinctions which either burden a funtental right, target a suspect class, or
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intentionally treat one differently from othersngdliarly situated without any rational basis for the
difference.”Radvansky v. City of Olmsted FalB95 F.3d 291, 312 (6th Cir. 2005) (citigcco
v. Quill, 521 U.S. 798, 799 (199%illage of Willowbrook v. Oletectb28 U.S. 62, 564 (2000)
(per curium)). The Court has already held thaiirRiff has no constitutica right to be free of
health-based dietary restrictions in prison,tkere is no right being burdened, much less a
fundamental right. Because he has not amendedamplaint to raise an Equal Protection claim,
it is unclear to what, if any, suspect class he might bel®ag.Simpson v. Ame}i7 F. App’x.
238, 239 (6th Cir. 2003) (upholdingsthissal of Equal Protection claim brought by prisoner with
rheumatoid arthritis because el not allege he was a memludra protected elss). Plaintiff
offers no cases to suggest that his being adysls patient places him in a suspect class.
Additionally, the prison’s treatingim differently because he isdaalysis patient has a rational
basis, as is clear from the Court’'s analysievab Finally, even if his Equal Protection rights
were violated, thdurner v. Safleyanalysis applies to all inmate constitutional claims, including
equal-protection claimsSee Harper 494 U.S. at 223--24 (“We made quite clear that the
standard of reviewve adopted infurner applies toall circumstances in which the needs of
prison administration implicate constitutional righktsThe prison’s impositin of restrictions on
the types of foods that wereaihable to Plaintiff from the aomissary and on his meal trays did
not constitute a violation of &ntiff's rights under the Equal &ection Clause, as the Court’'s
earlier analysis of th€urner v. Safleyactors demonstrates.

C. Other Claims Against Defendant Alexander

Defendant Alexander has nfied for summary judgment afteéhe filing of Plaintiff's
Third Amended Complaint. It appears that alt the retaliation claim against him are likely

appropriate for resolution on summary judgmentthasretaliation claim appears to be the only
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one involving a genuine dispute of mater@ttt Clearly, based on tl@ourt’s ruling today, the
substantive due process based on the impositiatiebéry restrictions should be resolved on
summary judgment. The Court would find it helgior Defendant Alexandeo file a motion for
summary judgment on at least this claim, purst@mule 56(c), and any of the other claims he
deems appropriate.

[I. Cross Motions for Partial Summary Judgment on Substantive Due Process Claim
Against Defendant Burns

Defendant Burns served as medical direbetween Defendant Alexder’s terms, from
March 2012 to July 2013. Plaifitalleges that upon assuming theedical Director position in
March 2012, Defendant Burns continued Defenidalexander’'s DietTray Policy and No
Commissary Policy. Plaintiff alleges that on AugBs2012, after he declined the diet tray and
requested a regular tray, Defend@urns personally instructestaff members not to provide
Plaintiff with a regular tray but instead not lboing him any food at all, which he calls the
“Starvation Policy.” He alleges this “Starvationlieg’ continued for the ne eighteen days, and
ended on August 20, 2012 when she allowed the staff to provide Plaiitifdwegular tray and
discontinued the Diet Tray Policy.

Plaintiff brings the following claims ainst Defendant Burns: (1) Fourteenth
Amendment Due Process violation of Plaintiff'ght to refuse medical services by refusing the

special medical diet and accessing the regular meal trays and commissary food generally

* Rule 56(f) provides, “[a]fter giving notice and easonable time to respond, the court may: . . . (3)
consider summary judgment on its own after identifying for the parties material facts that may not be
genuinely in dispute.” The Advisory Committdotes on the 2010 Amendments suggest, “[ijn many
cases, it may prove useful first to invite a motiow ithvited motion will automadally trigger the regular
procedure of subdivision (c).”
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available to other inmates at DaBg (2) First Amendment retalian for Plaintiff's attempts to
exercise his right to refusenaedical diet; (3) Fourteenth Amément Due Process violation for
placing Plaintiff in punitive segregation and impasbther deprivationsdzause he attempted to
refuse medical restrictions and possess casany items; and (4) Eighth and Fourteenth
Amendment violations for unlawfullgtarving Plaintiff for eighteen days.

The Court interprets both parties’ motiqiessSCF 157, 163) as pertaining only to the first
claim enumerated above— the substantive duegsoclaim related to the dietary restrictions
imposed on Plaintiff. The parties disagre®abwhat actions Defendant Burns took and what
authority she had over varioudecisions related to dietaryestrictions. However, these
disagreements of fact are not material to theluéiso of this claim. Whatever her role was in
enforcing dietary restrictionsd whatever her authority was ¢bange those policies, the Court
has already held that the imposed food restne do not violate Plaintiff's substantive due
process rights. Accordingly, Defendant Buimgntitled to judgment on this claim.

Given the Court’s resolution of Plaintiff's claim against Defendants Campbell and
Woods below, the Court invites Defendant Buta file a motion for summary judgment on the
third claim enumerated above, the claim that giolating his due prass rights by disciplining
him for violating the foodestrictions policies.

IV. Cross Motions for Summary Judgment on Claims Against Defendants Woods and
Campbell

Plaintiff raises the following claims agait both of these defendants: (1) Fourteenth
Amendment Substantive Due Process violation imposition of dietary restrictions; (2)
Fourteenth Amendment Due Process violatian“snibjecting him to punitive segregation and

other deprivations because he . . . poged$scommissary items;” and (3) Eighth and
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Fourteenth Amendment violatiofier allegedly starving him fogighteen days. The parties have
filed cross motions for summarydgment as to the first claim emerated above, the claim that
the various policies imming dietary restrictions violatelois substantive due process rights.
Defendants Woods and Campbel®tion for summary judgmertiso encompasses the other
two claims against them. (ECF 160, 163.)
A. Defendants’ Campbell and Woods’11th Amendment Immunity Argument
The parties agree that insofar as Defendants Woods and Campbell are sued in their
official capacities, these defendants have &ty Amendment immunitfrom Plaintiff's suit
under Section 1983 for declaratory relief and dg@sa and that summary judgment for these
Defendants on all claims raised against themtheir official capacities is appropriate.
Accordingly, the Court will grant judgmé on any official capacity claims.

B. Cross Motions for Summary Judgment on Substantive Due Process Claim
for Imposition of Dietary Restrictions

Defendants Woods and Campbell are also sudteir individual capacities. There is no
dispute that Defendants Camphatid Woods were correctional @i#irs at DeBerrgnd that they
implemented disciplinary measures against Plaintiff for infractions related to the dietary
restrictions, primarily for his possession ofaliowed commissary items. Neither of these
individuals remains employed at DeBerry. Afidefendant Alexander’slo Commissary Order,

a dialysis patient's possession of commigséood items was considered possession of
contraband, a disciplinary offense under TD@Glicy. On June 1, 2011, while searching
Plaintiff's property, Defendant Woods found commissary food. Defendant Campbell issued a
disciplinary report for possession of contrabandtfos incident. Plaintiff pled guilty to this

Class C disciplinary infraction. On Nawder 15, 2011, Defendant Campbell found food
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commissary in Plaintiff's cell again, while camting a cell search, and Plaintiff was issued a
disciplinary report for this incident. Plaifftpled guilty to this charge as well.

The Court has already concluded that fined restrictions imposed on Plaintiff do not
implicate a protected liberty interest and that, even if a liberty interest were implicated, the
restrictions are permissible because theg ‘Geasonably related to legitimate penological
interests."Harper, 494 U.S. at 223 (1990). Thus, to the extd any, that these Defendants bore
any responsibility for or authority over thdietary restrictions, the restrictions were
constitutionally permissible. Fthermore, even if the food gswictions at issue violated
Plaintiff’'s substantive due process right to beefof unwanted medical treatment, this right was
not a “clearly established . . . constitutional right of which a reasonable person would have
known,” Harlow v. Fitzgerald 457 U.S. 800, 818 (1982). Accordingly, these Defendants would
have been entitled to qualiiemmunity if the Court hadound a constitutional violation.

Accordingly, for the reasons already artateld, judgment will beentered in favor of
Defendants Woods and Campbell on this claim.

C. Defendants Campbell and Woods’ Motiorfor Summary Judgment on Claim
of Fourteenth Amendment Due Procss Violation for Disciplining Plaintiff
for Possession of Disallowed Commissary Items

Defendants Campbell and Woods move fanswary judgment on Plaintiff's claim that
the punitive segregation and “othaeprivations” violated his due @eess rights. Plaintiff has not
filed for summary judgment on this claim. Althoudhs unclear from Plaitiff’'s most recent
Complaint to what the phrase “other deprivasiorefers, in his respoago Defendants’ motion
for summary judgment, Plaintiffates that “much of Plaintiff's claim against Defendants Woods
and Campbell extends not justttiose specific instances in weh they punished Plaintiff and

confiscated his commissary, but also to theie in the everyday déorcement of the ‘No
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Commissary’ policy,” as well as their maintainihgatchful eyes on Plaintiff to ensure that he
did not get hold of any food camssary.” (ECF 167, at 7.) As an initial matter, based on the
way Plaintiff discusses this claim in his briefse fBourt interprets this, too, as a substantive due
process claim, as opposed to agadural due process claim.

Defendants Woods and Campbell have sevagiments about why they are entitled to
judgment on this second claim: (1) deprivatafncommissary and disciplinary proceedings are
not “atypical and significant hardship[s] on the inenan relation to the ordinary incidents of
prison life,” Sandin 515 U.S. at 472, and, therefore, do gioe rise to substantive due process
rights; (2) this claim is barred yeck v. Humphrey512 U.S. 477 (1994) and its progeny; (3)
Plaintiff has failed to exhaustis administrative remedies; (4) they are entitled to qualified
immunity.

1. “Atypical and Significant Hardship”

First, Defendants Woods and Campbell argue that being deprived of commissary and
subjected to disciplinary proceedings are not “atypical and significant hardship[s] on the inmate
in relation to the ordinaryncidents of prison life,’'Sandin 515 U.S. at 472, and, therefore, do
not give rise to substantive due process rightsbd elear, this claim is not a retaliation claim.
This claim solely raises the disciplinary actiass an alleged violation of his substantive due
process rights to be free of medically-motivatedtrictions on his dieto have access to the
commissary, and to be free of segregation impésedossessing disallowed commissary items.

It is unclear to the Court whether theBefendants had any autltgror right not to
follow the orders promulgated by the medical clioe. But given the Court’s holding that the
dietary restrictions imposed dHaintiff are lawful, the impositio of punishment for possessing

food in violation of the No Commissary Policy is@lpermissible. Furthegyen if the Restricted
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Commissary or No Commssary policies were a violation aftsstantive due process, and even if
these defendants’ roles were such that theyldc be liable for the substantive due process
violation of imposing a restricted diet, afteandin being placed in solitary confinement does
not necessarily implicate a protected liberty interest, and nothing about the implementation of
solitary confinement in this sifion raises this punishmentdoe which implicates a protected
liberty interestSeeid. at 473 (“[Plaintiff's] discipline in sgregated confinement did not present
the type of atypical, significant deprivation which a State might conceivably create a liberty
interest.”);Jones v. Bakerl55 F.3d 810, 812 (6th Cir. 1998) (“[Wégree with thelistrict court
that underSandina liberty interest determination is @ made based on whether it will affect
the overall duration of the inmate’s sentence aedetlis no evidence here that segregation will
impact plaintiff's sentence.”).
2. Heck v. Humphrey

Relatedly, the Court agrees with these Defendants’ argument that Plaintiff's claim related
to discipline imposed on him for possessiordisillowed commissary is barred by the doctrine
established in theleck v. Humphrey512 U.S. 477 (1994), and the line of Supreme Court cases
following Heck

[Our] cases, taken together, indicate thatate prisoner's 8 1983 action is barred
(absent prior invalidtion)—no matter the relief sought (damages or equitable
relief), no matter the target of theigwner's suit (state conduct leading to
conviction or internal prison proceadis)—if success in that action would
necessarily demonstrate the invaldif confinement or its duration.

Wilkinson v. Dotson544 U.S. 74, 81--82 (2005). The d@mary actions of which Defendant
complains and to which he pled guilty have not bieealidated. Nor, in this Court’s view, is it

likely these guilty pleas could have been invakda The food restrictions are permissible, and
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as such, possession of disallowed commissiéems was an infraction appropriate for
disciplinary consequences under TDOC policy.
3. Exhaustion of Administrative Remedies

The Court disagrees with Defendants Woadsl Campbell's assertion that judgment
should be entered on Plaintiff's amsubstantive due process claibecause he failed to exhaust
his administrative remedies as required by the Prison Litigation Reform Act. 42 U.S.C. §
1997e(a). When Plaintiff initially grieved the N@mmissary Policy 2008, the response to the
grievance was, “This is considered a medmaler and | nor anybody at this institution can
change this order legally.” (ECF 164-8, at 5.pThourt agrees with Plaintiff that this response
indicates the prison staff's position was tlia issue was non-grievable, which excuses his
failure to exhaust his remedies may be excuSeegGiano v. Goord 380 F.3d 670 (2nd Cir.
2004) (holding “special circumstances” justified apttiff's failure to exhaust based on his
reasonable interpretation of Defraent of Correction policy)Lane v. Doan287 F. Supp. 2d
210 (W.D.N.Y. 2003) (holding &plaintiff may proceed despmt nonexhaustion where he has
been led to believe by prison officials that hlkeged incident was nat “grievance matter. . .
); Taylor v. Swift No. 12-cv-5623, 2014 WL 2118431 (ENDY. May 21, 2014) (“The PLRA's
exhaustion requirement does not apply where itlvarcerated plaintiff's failure to exhaust
available administrative remedies results frammeasonable though mistak interpretation of
[prison] regulations” regarding whether ansaslt could be resolvethrough the grievance
procedure.)

Defendants Woods and Campbell object thathénSixth Circuit, an inmate cannot claim
futility to avoid the exhaustion geirement, citing the holding iHlartsfield v. Vidor 199 F.3d

305, 309 (6th Cir. 1999) (“[A]n inmate cannot simply fail to file a grievance or abandon the
27



process before completion and cldimat he has exhausted his remedies or that it is futile for him
to do so. . ..”). The prisoner in thtartsfield case had claimed it was futile for him to exhaust
his administrative remedies because he wasrsgekonetary damages, which are not available
under the Michigan prison grievanprocedures. But the Sixth Qirthas held “that a grievance
procedure is not ‘available’ even if one existspaper if the defendaptison officials somehow
prevent a prisoner from using iBrock v. Kenton Cnf\03 Fed. Appx 793, 798 (6th Cir. 2004)
(collecting caseskee also, Himmelreich v. Federal Bureau of Prisons et\al. 13-4212, 2014
WL 4413214 at *1 (6th Cir. September 9, 2014)Vle have excused a prisoner’'s lack of
complete compliance [with exhaustion of admiisve remedies] when the improper actions of
prison officials render the administragivemedies functionally unavailable.”).

The Court has already determined thatgment will be entered for Defendants on the
first and second claims against them, as enuexi@bove, but it does find that the Plaintiff was
reasonable in interpreting the prison’s resgote his attempt to gve the No Commissary
policy as an assertion that the complaint was not one that could be resolved by the usual
grievance procedures. Thus, if the Court weot entering judgment in Defendants favor on
these claims, Plaintiff would not be preded from obtaining relief for not pursuing
administrative remedies in liglf the prison’s indication to m that this matter could not be
resolved in that manner.

4. Qualified Immunity

Last, the Court agrees with Defendants Woods and Campbell that if the Court had found
that they violated Plaintiff's constitutiohaights by disciplining him for possession of
disallowed commissary items, they would haveen entitled to qualified immunity. The

Supreme Court has set forth a two-part inqédrydetermining whether qualified immunity will
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operate as afimmunity from suit in a given case‘[T]he first inquiry must be whether a
constitutional right would have been violatedtbe facts alleged; secorassuming the violation
is established, the court must address whetleeright was clearly established . . . ona . ..
specific level: Saucier v. Katz533 U.S. 194, 200 (2001). Assumiagonstitutional violation is
established, the Court must undée the second inquiry to datd@ne whether the violation was
clearly established at the time of the offitgahctions.“The relevant dispositive inquiry in
determining whether a right is clearly establgh® whether it would belear to a reasonable
officer that his conduct was unlawful the situation he confronted. . {The contours of the
right must be sufficiently cleahat a reasonable official woulthderstand that what he is doing
violates that right’ Saucier 533 U.S. at 202 (quotingnderson v. Creightqrt83 U.S. 635, 640
(1987)). It would not be clear to a reasonablgestdional officer that it would be unlawful to
discipline an inmate for having food commissémat the medical director of the prison had
instructed the staff he was not allowed to possess because of his medical needs. Accordingly,
these Defendants would have been entitled to qualified immunitiyeifCourt had found a
constitutional violation.
V. Defendants McConnell and Steels Motions for Summary Judgment

Defendant McConnell was the Health Admstrator from April 2010 to October 2012.
Defendant Steele was the warddrDeBerry from September 201d June 2013. Plaintiff raises
the same claims against each of these defesdenhe raised against Defendants Woods and
Campbell: (1) Fourteenth Amendment Substantive Due Process claim for imposition of dietary
restrictions; (2) Fourteenth Amendment DBeocess claim for “subjecting him to punitive
segregation and other glevations” by imposing on him dietarestrictions; and (3) Eighth and

Fourteenth Amendment violations for allegedtarving him for eighteedays. Plaintiff brings
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the following additional claim against Defendant McConnell: (4) Eighth Amendment claim
alleging McConnell violated his right to be free of cruel and unusual punishment through
indifference to his medical needs.

Again, the parties agree that insofar as they are sued in their official capacity, Defendants
McConnell and Steele have Eleventh Amendmemumity from suit for declaratory relief and
damages. Accordingly, the Court will grgatigment on any official capacity claims.

To the extent that Plaintiff raises the fitavo claims against #se defendants in their
individual capacitiesthe Court will grant Defendants Mo@nell and Steele judgment on these
claims on the basis that the fooektrictions did not violate Platiff's constitutional rights, for
the reasons already set forth herein.

In the alternative, even if the food resincs did constitute a @lation of Plaintiff's
constitutional rights, the allegans against Defendants McConnell and Steele fail for lack of
personal involvement in the incidentssgue. The Sixth Circuit has held

§ 1983 liability must be based on more thhaspondeat superior, or the right to
control employeesSeeHays v. Jefferson County, Ky668 F.2d 869, 874 (6th
Cir.1982). Thus, a supervisory official's faguto supervise,antrol or train the
offending individual is not actionable unldbg supervisor “either encouraged the
specific incident of misconduct or in somé&et way directly paitipated in it. At

a minimum a plaintiff must show that tlodficial at least implicitly authorized,
approved, or knowingly acquiesced the unconstitutional conduct of the
offending officers’ Id.

Shehee v. Luttrelll99 F.3d 295, 300 (6th Cir. 1999).

As to the first and second claims agsi McConnell for allegedly imposing food
restrictions and disciplining fractions of the food restriction policies, the Court finds no
evidence that the actiygerformance of McConnell's job inwad participation in or authority

over the food restrictions imposed on PlaintRfaintiff points to a dgosition by Defendant
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Alexander in which he states tliae medical staff held meetingsdscuss health issues and that
various staff members providedput about the ways to handle inmates’ medical needs. (ECF
167-1, at 3.) Plaintiff also pointe Defendant Burns’ deposition, in which she said, “The health
services administrator . . . was the supervisggn of the nonclinical supervisor, even of the
nurse practitioners. He was their boss. | was ttigiical boss. He was their administrative boss.
The same way with the nurses and the nursing department, the entire place answered to Tim
[McConnell].” (Id.). The portion Defendant Alarder’s deposition to which Plaintiff points
does not even specify that Defendant McCdnmas present at those meetings, nor does
Plaintiff point to any other evehce that indicates that McCotlingas present at those meetings
or, indeed, any discussions teld to the food-restriction poles. The citation to Defendant
Burns’ deposition is also not helpful toaiitiff. Defendant Burns makes clear ttsdte as
medical director, was the clinical supervisotlod medical staff and that Defendant McConnell’s
function was merely administrative. Even Mefendant McConnelwas present at those
meetings, there is simply no evidence that he was a direct participant in the development of the
food-restriction policies, the impleantation of those policies, oraldiscipline for the violations
of those policies, in the manner requirat imposition of liability under Section 1983.
Defendant McConnell is entitled summary judgment in his favas to Plaintiff's substantive
due process claims related tm#l restrictions and discipline for possession of commissary items.
As to the first and second claims against Defendant Steele for the imposition of and
discipline related to the food restions, Plaintiff only argues #t the warden had a position of
authority, that Plaintiff spoke ther about the food-restriction lpes and asked her to intervene
to prevent the correctional officers from confiing his commissary and initiating disciplinary

sanctions against him, and that she failed tavetee to stop the implementation of the policy or
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the discipline for the related imfctions. (ECF 167, at 3.) Thus,eevif the imposition of the food
restrictions and the imposition of discipliner feiolations of the food restrictions were
unconstitutional, and the Court concludes they were not, Defendant Steele was not personally
involved such that she could beld liable under Section 1983he too is entitled to summary
judgment on the first two claims enumerated above.

As to the third claim raised against both Defendants McConnell and Steele and the fourth
claim raised only against Defendant McConnBlhintiff provides no evidence that they were
personally involved, and does not address thesmeglat all in his response to the motion for
summary judgment filed by these Defendants. (ECF 167, at 3--4.) The Court will grant
Defendants’ motion for summaryggment on this these claims.

For the foregoing reasons, the Court \gilant judgment to Defendants McConnell and
Steele on all claims raised against them in this matter.

VI.  Plaintiff's Motion for Preliminary Injunction

Plaintiff has moved for a preliminary umction requiring Defendasitto allow him to
reject restrictions on his abilityp purchase and possess commmsshe Court has ruled that he
does not have a right to be free of dietarstrietions imposed fomedical purposes and will
enter judgment in favor of the Defendants on tlaénts related to this issue. This motion will be
denied as moot.

CONCLUSION

For the foregoing reasons, the Court wdke the following actions on the pending

motions:
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(1) deny Plaintiff's Motion for Summary Juahgnt Against Defendant Alexander as to
Liability for Violation of Plantiff's Fourteenth Amendment Right to Refuse a Medical Diet
(ECF 117);

(2) deny Plaintiff's Second Motion fd’reliminary Injunction (ECF 127);

(3) grant Defendant Burns’ Motion for Bal Summary Judgment on Claim that she
violated his Fourteenth Amendment Subsitee Due Process Gta by imposing dietary
restrictions (ECF 156);

(4) grant Defendants Campbell, McConn@&tgele, and Woods’ Motion for Summary
Judgment on all claims raised against them (ECF 159); and

(5) deny Plaintiffs Motion for Partial Sumamy Judgment for Vialtion of His Right
Against Forced Medical Treatment Against Defants Alexander, Burns, Woods, and Campbell
(ECF 162).

An appropriate order shall issue.

‘/4@; HS‘W\P

KEVIN SHARP
WNITED STATESDISTRICT JUDGE
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