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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

ROBERT W. DURHAM, )
)
Plaintiff, )
) No. 3:11-cv-00986
v. )
) Judge Sharp
CITY OF CLARKSVILLE, )
TENNESSEE, )
)
Defendant. )
MEMORANDUM

Pending before the Court is Defendant QityClarksville, Tennesses (“Clarksville’s”
or “Defendant’s”) motion to dismiss all ctas asserted by Plaintiff Robert W. Durham
(“Durham” or “Plaintiff”) in this action (DockeNo. 11), to which Plainti has filed a response
(Docket No. 18) and Defendant Hdsd a reply (Docket No. 21)For the reasons stated herein,
the Court will grant Defendant’s motion.

FACTS

Plaintiff, a police officeremployed by the city of Clarkgdle, Tennessee, brought
this action asserting claimasgainst his employer under the Americans with Disabilities
Act ("ADA”), 42 U.S.C. § 12101et seq. other federal civil rights laws (42 U.S.C. 88
1981 and 1983), the Tennessee Human Rigltts(“THRA”), Tenn. Code Ann. § 4-21-
101 et seq. and the Tennessee Diskiyi Act (“TDA”), Tenn. Code Ann. § 8-50-103He

suffers from permanent memory damage dwe prolonged dialyis before a renal

! Unless otherwise noted, the facts are drawn fromm®f’s complaint (Docket No. 1) and documents
referred to thereirSee infran. 4.
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transplant and alleges thashemployer of fourteen yearssdriminated against him due to
this disability.

In June 2009, after having been proswtup the ranks from police officer to
detective to sergeant over the preceding fyears, Plaintiff asked his supervisors for
accommodations to reduce the police repoacouracies caused by his memory problems.
Specifically, he proposed three accommodatiohe and his partnevould check each
other’s reports for accuracy; he would chdug reports against éh*briefing room book,”
and he would spend ten to fifteen minuteshet end of each shift veewing reports with
intelligence analysts. Dendant denied the reqat, separating Platiiff and his partner,
refusing to let him ansult the briefing rom book, and forbidding him from working
unreported overtime at the end of shiftsh December 2009, Plaintiff was demoted back
to detective because obntinued inaccuracidsa his police report$.

On December 3, 2010, Plaintiff filed his first of two Equal Employment
Opportunity Commission (“EEOC”) Chargedde alleged, in pertinent part:

| am being subjected to a hostilgork environment, where | am
being harassed daily. On Janudry2010, the above-named employer
demoted me from Sergeant to Deteet Joe Mishoe, Sergeant, stated
| was acting like an employee whomsid] was at the time under
Federal Indictment and later contad of crimes. Inaddition, there
has never been a Sergeant demdietn my department, in fact |
advised my supervisors of my sdibility and rguested on three
occasions for a reasonable accommodation, which veecedenied.
The form indicated that dibdity discrimination took phce from January 1, 2010, to
November 29, 2010, and was ¢toing. After his demotionPlaintiff noticed dozens of

other reports containing inaa@acies and omissions, and fscussed these with his

colleagues and a supervisor. He was accused of misusing agency time to compile a list of

2 In his Complaint, Plaintiff alleged that he wdamoted “on approximatelovember 29, 2010,” but
both parties now agree that he was demoted on December 29S2@D@cket No. 18, at 4.
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report mistakes, which he denied, and wadd tiy Chief Alonzo Ansley that he would not
have been demoted if he hpbperly handled a disciplinary situation involving one of his
subordinate officers. On November 29,1P0 Plaintiff was ber#d, reprimanded, and
threatened by a police captain when Plaint&fported omissions ia police report he had
been giver. The captain said he “had better not hear” Plaintiff “complaining” in that
manner again, noting that Piaiff “had been warned abouhis before.” On another
occasion, the captain told him, “You wilhot be allowed to poison my Criminal
Investigations Division.”
Plaintiff filed a second EEOC Charge 8eptember 13, 2011. In it, he alleged that

he had been subjected to reaaion, writing in pertinent part:

| am an individual with a disally who requestd reasonable

accommodations from the Respondenichhwere not ganted. | filed

charge number 846-201®894 regarding disalily discrimination

on December 3, 2010. | believe thatretaliation formy requesting

an accommodation | was demotéwm Sergeant to Detective on

November 29, 2010sjc]. | was passed over for promotion in April,

2011 and July, 2011 iretaliation for filing a prior charge.
Contradicting the April and Jy 2011 allegations in the native section of the Charge,
Plaintiff wrote thatdiscrimination ony took place orNovember 29, 2010.

With regard to the first Charge, Plaiffitreceived an EEOC Bimissal and Notice

of Rights letter on July 14, 2011. Withgard to the second @hge, he sought and
received a Notice of Right to Sue frometh.S. Department of Justice on December 1,

2011, while this lawsit was pending.

LEGAL STANDARD

The Federal Rules of Civil Procedure requirkaintiff to provide “a short and plain

statement of the claim showing thhe pleader is entitled to reliefFed R. Civ. P. 8(a)(2). In

% The Complaint does not allege that the police captamthreatening Plaintiff with physical violence.
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deciding a motion to dismiss under Rule 12(b){6¢, court will “construe the complaint in the
light most favorable to the plaintiff, acceps iallegations as true, and draw all reasonable
inferences in favor of the plaintiffDirectv, Inc. v. Treesd87 F.3d 471, 476 (6th Cir. 2007);
Inge v. Rock Fin. Corp281 F.3d 613, 619 (6th Cir. 2002). The court must assume that all of the
factual allegations are true, eviénthey are doubtful in facBell Atlantic Corp. v. Twombjyb50
U.S. 544, 555 (2007)In contrast, legal conclusions are eatitled to the assumption of truth.
Ashcroft v. Igbgl556 U.S. 662, 678 (2009).

Generally, a complaint does not need to aontdetailed factuahllegations,” although
its allegations “must be enough to raise atrighrelief above tb speculative level. Twombly
550 U.S. at 555. “Blanket assertions” or a “formulaic recitation of the elements of a cause of
action” are not sufficienffwombly 550 U.S. at 555, 556 n.3. In other words, “a complaint must
contain sufficient factual matter, acteg as true, to ‘state a claim to relief that is plausible on its
face.” Igbal, 556 U.S. at 678 (quotinpwombly 550 U.S. at 570). The factual allegations must
“allow[] the court to draw the reasonable infarerthat the defendant is liable for the misconduct
alleged.”Id. at 1949-50. This is a “context-specificskathat requires #hreviewing court to
draw on its judicial exp@gence and common senséd’ at 1950. “In the context of Section 1983
municipal liability, couts have interpretedgbal's standards strictly.” Hutchison v. Metro.

Gov't, 685 F. Supp. 2d 747, 751 (M.D. Tenn. 200@xness v. Boston Scientifie51 F. Supp.

* The Court may, however, consider certain mattet within the four corners of the pleadings.

“Documents that a defendant attaches to a motion to dismiss are considered part of the pleadings if they
are referred to in the plaintiff's complaint and are central to her clsitairier v. Klais & Co., In¢.108

F.3d 86, 89 (6th Cir. 1997) (“[A] defendant may introdicertain pertinent documents if the plaintiff fails

to do so. Otherwise, a plaintiff with a legally deficient claim could survive a motion to dismiss simply by
failing to attach a dispositive docemt upon which it relied.”) (interhaitations omitted). Additionally,

“a court may consider public records without conveyth Rule 12(b)(6) motion into a Rule 56 motion.”
Jones v. City of Cincinnatb21 F.3d 555, 562 (6th Cir. 2008) (citiRgssa v. City of Columbu$23 Fed.

Appx. 694, 697 (6th Cir. 2005) (“[I]n order to presera party's right to a fair hearing, a court, on a

motion to dismiss, must only take judicial noticdaafts which are not subject to reasonable dispute.”)).
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2d 962, 966 (E.D. Tenn. 2010) (explaining thatomblyapplies to state-law claims in federal
cases).
ANALYSIS

Defendant argues that Plaintiff’'s complaighould be dismissed in its entirety
because it fails to ate a claim upon which relief can geanted. Specifically, Defendant
contends that Plaintiff failetb exhaust his administtive remedies on bl his “failure to
accommodate” and retaliatory detiam claims. Finally, Defendant argues that Plaintiff
has stated no actionable claiior relief—in particular, Plaintiff has not pled facts that
would constitute a discrete instance of dis@pidiscrimination ora pattern comprising a
hostile work environment—under federal or sté&w. Plaintiff responds that because he
is pursuing his @dims under a hostile work enviroemt theory, his EEOC Charges were
timely filed and properly exhauste He argues thatdministrative fings by a non-lawyer
should be construed liberally toclude all claims reasonabbxpected to grow out of the
EEOC investigation of the @nge made, and that Plaiffits two EEOC Charges put
Defendant on notice of a “cde pattern of disgtmination, hostile environment and
retaliation.”(Docket No. 18, at 11).

The Court will review Rdintiff's federal and st&tlaw claims in turn.

Federal Claims (ADA, § 1981, § 1983)

A. Americans with Disabilities Act

Plaintif's complaint (Do&et No. 1) alleges disality discrimination and
retaliation in violation of Uited States and Tennessee [aw. claimant who wishes to

bring a lawsuit claiming a violation of the AD#ust file a charge of discrimination with

® Plaintiff sought leave to file an Amended Complabut his request was denied as futile by Order of the
Magistrate Judge (Docket No. 24). Plaintiff did not appeal the Order.
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the EEOC within 300 days of the alleged discriminati®arry v. Mohawk Motors of
Michigan, Inc, 236 F.3d 299, 309 (6th Ci2000)). “The exhaustio of administrative
remedies is a coion precedent tan . . . ADA action.”Williams v. Nw. Airlines, Ing.
53 F. App’x 350, 351 (6th Cir. 2002). “A claims time barred if itis not filed within
these time limits.”"Nat’'l R.R. PassengeCorp. v. Morgan 536 U.S. 101, 109 (2002).
Plaintiff's first potentially cgnizable harm—the Clarksvill®olice Departmet’'s failure
to accommodate his disability in June 2009—was not propesthausted at the
administrative level as reqwd by 42 U.S.C. 88 12117(a) carz000e-5(e)(1). Plaintiff
signed his first Charge of Discriminati on December 3, 2010, approximately 18 months
after Defendant denied his requefis accommodation(Docket No. 20-1f. Because the
charge was not filed within éhstatutory 300-day limitations ped, it is time barred; thus
Plaintiff failed to exhaust Bi administrative remedies withespect to his failure to
accommodate claim.

The next potentially cognizable harpled by Plaintiff was his demotion on
December 29, 2009. It was first alleged, alontghwhe failure to accommodate claim, in
the December 3, 2010, Charge of Discrintioa (Docket No. 20-1), in which Plaintiff
misidentified the date of his demotion as January 4, 2010. Still, whéthe calculated
using either date—Decembe@®, 2009, or January 4, 2010—Hmiaff’s first charge was
filed after the 300-day period darun. It too is time bardg then. Plaitiff failed to
exhaust his administrative renies with respect to the gtirimination he claims he
experienced by being demoted after infanmihis employer about a legally protected

disability. See42 U.S.C. § 12112(a).

® While the charge does not mention a date any failure to accommodate occurred, the date range on the
charge is January 4, 2010, to November 29, 2@h@ch does not in any event encompass a denial of
Plaintiff's requests in June 2009.



Plaintiff also alleges he walegally retaliated againsh violation of 42 U.S.C. §
12203(a). He contends that retaliatory aatbsequent to administrative filings may be
reviewed if they could be asonably expected to grow out of the scope of his initial
charge. SeeWeigelv Baptist Hosp. of E. Ten®02 F.3d 367, 379-8@6th Cir. 2002); ¢ee
also Magistrate Judge’s @er, Docket No. 24 a6 (collecting cases)) However,
“retaliation claims based on oduct that occurred before eharge is filed must be
included in that charge 3pengler v. Worthington Cylinder615 F.3d 481, 489 & 489 n.3
(6th Cir. 2010) (noting thathe “scope of the chargegxception does not apply where
alleged retaliation occurred toge Plaintiff fled an EEOC charge). Accordingly, the
Court will look to the second Charge of derimination (DocketNo. 20-2) filed by
Plaintiff, signed September 12, 20i1In it, Plaintiff claimel that he was demoted on
November 29, 2010, in retaliah for requesting an acconodation. However, Plaintiff
concedes he was demoted on December 29, 23¥D(ocket No. 18, at 4), well over 300
days before the second charges filed (and over 300 daysefore the first charge was
filed, as explaineduprg. To the extent his retaliatioclaim is based on his demotion,
then, it is time barred.

Next, the Complaint includean allegation that Plaintiffivas subjected to a hostile
work environment. In his response oppuagiDefendant’s motion to dismiss, Plaintiff
argues that the Court shouMew his “demotion, denial ofporomotions, and acts of

retaliatory harassment” as mpaof a pattern ofconduct constitutig a hostile work

"The Court has also reviewed Plaintiff's “Right3ae” letters, the second of which was filed while the
instant motion was pending. (Docket Nos. 29-1 & 29-2.)

8 In the second charge, Plaintiff also claimed tieatvas passed over for promotions on two occasions,
April 2011 and July 2011—both within the 300 dégsore he filed the charge, and thus timely—in
retaliation for requesting accommodations. However, Plaintiff did not include these allegations in his
Complaint, so they are not presently before the Cdbeedocket No. 1).
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environment. (Docket No. 18, &). This argument is withouherit. “Discrete acts such
as termination, failure to promte, denial of transfer, orefusal to hire are easy to
identify.” Morgan, 536 U.S. at 114see also Horton v. PotteB69 F.3d 906, 910 (6th Cir.
2004) (denial of aequest for accommodation by failitg promote is a discrete act);
Austion v. City of Clarksville244 F. App’x 639, 647-48 (6t&ir. 2007) (demotion is a
discrete act)Connor v. City of Jacksor669 F. Supp. 2d 88@91 (W.D. Tenn. 2009)
(same). They “occur” on the ddlgey happen, and if a party faito file a clarge relating
to a discrete act whin 300 days of its occurrence, he ‘@¢s] the ability to recover for it.”
Morgan, 536 U.S. at 110. Itis n@ossible to convert a time-bbrad discrete act claim into
a hostile work environment claim even if it ielated to an act alleged in timely filed
charges. Id. at 113;see alsoBurus v. Wellpoint Cos., Inc434 F. App’'x 475 (6th Cir.
2011) (per curiam). Accordgly, the time barred discretacts Plaintiff has alleged—
specifically, the Jun009 failure to accommodate hissdbility and his December 2009
demotion—cannot be consiaal part of his hostilevork environment claim.

Nor do the remainder of the allegationsHhaintiff’s complaint state a viable claim
for hostile work emironment. In order to maintain action for hostilevork environment
under the ADA, an employee must demonstritat: (1) he was disabled; (2) he was
subject to unwelcome harassment; (3) the $smrent was based on his disability; (4) the
harassment unreasonably interfered wits hiork performance; and (5) the defendant
either knew or should havknown about the harassment afalled to take corrective
measuresTrepka v. Bd. of Educ28 F. App’x 455, 461 (6th Ci2002) (per curiam). The
employee must show conduct that is “sciintly severe or peasive to alter the

conditions of the vitm's employment and [to] create abusive workig environment.”



SeeHarris v. Forklift Systems, Inc510 U.S. 17, 21 (1993)“Conduct that is ‘merely
offensive’ will not suffce to support a hostile wio environment action.Trepkg 28 F.
App’x at 461 (quotingHarris, 510 U.S. at 21).

At this stage of the litigegon, Plaintiff is not requiredo plead detailed factual
allegations, but his allegationSnust be enough to raise a right to relief above the
speculative level.” Twombly 550 U.S. at 555. “The facal allegations, assumed to be
true, must do more than create speculatiosumpicion of a legallycognizable cause of
action; they must shoventitlementto relief.” League of United LatinrAm. Citizens v.
Bredesen500 F.3d 523527 (6th Cir.2007) (citingTwombly 550 U.S. at 558). “To state
a valid claim, a complaint must contain eitidirect or inferentihallegations respecting
all the material elements sustain recovery under sonamble legal theory.”ld.

Here, Plaintiff has failed to allegany conduct to estdibh a hostile work
environment that was ‘dsed on his disabilityand “sufficiently severeor pervasive” to
alter the conditions of his emplment and create an abusive working environment. He
was assigned reports with inaccuracies antdssions. (Docket No. 1, at 4). When he
discussed those reports with coworkers amglesvisors, he was reprimanded for misusing
agency time to compile a list of mistakesdamas “covertly threatead.” (Docket No. 1, at
5). He was told by Chief Ansley that heould not have been demoted if he had
disciplined his subordinate stead of “passing the probleap for someone else to deal
with.” 1d. On one occasion, he waderated and demeaned bguwpervisor for reporting
an error in a police report. @@ket No. 1, at 6). He was told that his supervisor “had
better not hear [him] complaimg” in such a manner againd. And he was warned by the

same captain, in fromdf two supervisors, that he walihot be allowedo “poison” the



division. (Docket No. 1, at 7). None of those statementmade any reference to a
disability, nor does Plaintiff iclude any direct or inferential allegations—other than the
conclusory allegation that “Dehdant’s . . . treatment of &htiff resulted from a knowing

and intentional pattern of slcrimination based upoRlaintiff's disability” (Docket No. 1,

at 7)—to causally connect hdisability to the conduct.See Igbal 556 U.S. at 681 (a
“formulaic recitation if the elements” is “conclusory and not entitled to be assumed true”).
The Court finds that Plaintifhas not adequately pled thédite conduct was based on his
disability.

Even if it were somehow based on lisability, the conductvas not sufficiently
severe or pervasivi® alter the conditionsf his employmentSee Coulson31 F. App’x at
858 (name-calling due to shortastire insufficient to creatbostile work environment);
Hollins v. Atlantic Co. InG.188 F.3d 652, 662 (threat to traesfor discharge and lower
performance ratings are not materialgdverse employment action). Because the
objectionable conductvas not sufficiently seere or pervasive talter the terms and
conditions of his employmengnd because he ha®st plausibly allege that the conduct
was based on his disabilityRlaintiff has failed to state a claim for hostile work
environment discrimination.

B. 42 U.S.C. 881981 & 1983

Finally, Plaintiff cannot st&t a cause of action forlref under 42 U.S.C. 8§ 1981
or 1983. Plaintiff, a Caucasian, has not alleged racial discrimination in his Complaint, so
he cannot state a claim for relief under § 198&e Runyon v. McCrary27 U.S. 160,
168, (1976) (“42 U.S.C. § 1981 prohibits ralcidiscrimination in the making and

enforcement of private contracts”). As 801983, any claim for relief in Tennessee must
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be brought within one yedrom the date Plaintiff knewor should have known of his
injury. See Hughes v. Vanderbilt Uni\215 F.3d 543, 547-48 (6t@ir. 2000). “[T]he
pendency of a grievance, or some otherhudtof collateral review of an employment
decision, does not toll the runmgrof the limitations periods.”Lyons v. Metro. Gov't of
Nashville & Davidson Cnty.416 F. App’x 483, 491 (6 Cir. 2011)(quotingDelaware
State Coll. v. Ricks449 U.S. 250, 258 (1980)). Defemds June 2009 failure to
accommodate Plaintiff and its bember 2009 demotion of Plaintiff occurred more than
one year before he filed this action on October 17, 28&&ocket No. 1), so the statute
of limitations bars those claims under § 1983. As discusapdg he has not sufficiently
alleged a hostile work environment. Plaffjt then, has failed to state a claim for
deprivation of his ciil rights under § 1983.

* ok %

Plaintiff's federal discrimingaon and retaliation claims will be dismissed because
they are time barred, given Plé&ifis failure to timely exhaust them at the administrative
level. The hostile work environment clainvhich cannot encompadke discrete acts of
demotion, failure to accommodatey, failure to promote (the teger of whichPlaintiff has
not alleged in this lawsuit)does not state a claim upon wiicelief can be granted and
will be dismissed. Plainfti's claims under §§ 1981 and 1988ll likewise be dismissed.

. State Claims (THRA and TDA)

Defendant asks this court to dismiss Rti#fis claims under the Tennessee Human Rights
Act (“THRA”") and the Tennessee Disability ACTDA,” formerly “Tennessee Handicap Act”).
“The TDA embodies the THRA'sghts and definitions.Goodbar v. Technicolor Videocassette

of Michigan, Inc, 09-2553, 2010 WL 5464796 (W.D. A Dec. 30, 2010) (citin@arnes v.
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Goodyear Tire & Rubber Co48 S.W.3d 698, 705 (Tenn.20008ge alsdNhited v. Cmty. Bank
of the Cumberlands, Inc2-08-0061, 2010 WL 605280 (M.D. iiie. Feb. 18, 2010)(noting that
“there is no separate claim disability discrimination under @ THRA”). To state a claim for
relief under the TDA, Plaintiff mat establish that (1) he was tjfiad for the position; (2) he
was disabled; and (3) he suffered an adversployment action becausd that disability.
Johnson v. Clover Bottom Dev. CtNo. M2005-01440-COA-R3CV2007 WL 283138 (Tenn.
Ct. App. Jan. 31, 2007)(citing Barnes, 48 S.W.3d a}.70hese claims am@nalyzed in the same
manner as claims brought under the ADNance v. Goodyear Tire & Rubber C627 F.3d
539, 553 n. 5 (6th Cir.2008)(“Both federal an@gnnessee disability strimination actions
require the same analysis.”).

Accordingly, the Court’s foregng analysis of the federal claims applies to these claims.
Moreover, because the statute of limitationsdarms arising under the THRA and TDA is one
year, Tenn. Code Ann. 88 4-21-311(d) & 8-50-103(¢)Baintiff's claims for discrimination
and retaliation arising from the alleged JW@09 failure to accommodate and his December
2009 demotion are time barred. As explaisedraSec. |, because Plaintiff has not alleged that
he suffered a “material and adverse change in the terms and conditions of his employment,”
Barnes 48 S.W.3d at 707, or that it was causally amed to his disabilit he cannot recover

under the TDA. Accordingly, his state-law claims will be dismissed.

CONCLUSION

Accordingly, Defendant’s motion to dismis af Plaintiff’'s claims with prejudice is

GRANTED.
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An appropriate Ordeshall be entered.

Kot H. g

KEVIN H. SHARP
UNITED STATES DISTRICT JUDGE
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