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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

ANGEL ENRIQUE NUNEZ ESCOBAR, )

et al. )
) NO. 3-11-0994
V. ) JUDGE CAMPBELL
)
LEE GAINES, et al. )
MEMORANDUM

Pending before the Court, among other things, are two Motions for Summary Judgment filed
by the “Real Estate Defendant§Docket Nos. 368 and 372). For the reasons stated herein, the
Motions are GRANTED in part and DENIED in patrt.

INTRODUCTION

The Court assumes the readdiasiliar with the facts allegkby the parties, which are in
conflict, and will discuss the facts grds related to each issue. Btdis allege claims against the
Real Estate Defendants for conspiracy to vidbdntiffs’ Fourth, Fifth and Fourteenth Amendment
rights under 42 U.S.C. §198Bivens” and 42 U.S.C. §1985(3) and for violations of the Fourteenth
Amendment and the Fair Housing Act.

SUMMARY JUDGMENT
Summary judgment is appropriate where then®igenuine issue as to any material fact and

the movant is entitled to judgment as a matter of law. Fed. R. Civ. P. Bé(r)ington v. State

. The “Real Estate Defendants” are Defendants TriTex Real Estate Advisors, Inc.;

Trimont Real Estate Advisors, Inc.; GreydReal Estate Partners, LLC; Greystar Management
Services, LP; and Tracy Hall.

2 Bivens v. Six Unknown Named Agents of the Federal Bureau of Nard0cs

U.S. 388 (1971).
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Farm Mut. Automobile Ins. Cdb53 F.3d 447, 450 (6th Cir. 2009)he party bringing the summary
judgment motion has the initial burden of informing the Court of the basis for its motion and
identifying portions of the record that demongrtite absence of a genuine dispute over material
facts. Rodgers v. Banks844 F.3d 587, 595 (6th Cir. 2003). The moving party may satisfy this
burden by presenting affirmative evidence that tegan element of the non-moving party’s claim

or by demonstrating an absence of evidence to support the nonmoving partyfd.case.

In deciding a motion for summary judgment thourt must review all the evidence, facts
and inferences in the light most favorable to the nonmoving péatyGorder v. Grand Trunk
Western Railroad, Inc509 F.3d 265, 268 (6th Cir. 2007). el@ourt does not, however, weigh the
evidence, judge the credibility of withessaisjletermine the truth of the matt@&nderson v. Liberty
Lobby, Inc.477 U.S. 242, 249 (1986). The Court determines whether sufficient evidence has been
presented to make the issudaxdt a proper jury questiorid. The mere existence of a scintilla of
evidence in support of the nonmoving party’s position will be insufficient to survive summary
judgment; rather, there must be evidence on e jury could reasonably find for the nonmoving
party. Rodgers 344 F.3d at 595.

CIVIL CONSPIRACY

Greystar Real Estate Partners

The Real Estate Defendants’ first Motion tekato Plaintiffs’ civil conspiracy claims.
Defendants contend that Defendant Greystar Reatd=Bartners, LLC is not a proper party to this
lawsuit and should be dismissed. Defendants claim that Greystar Management, not Greystar Real
Estate, contracted to manage the Clairmontharedi and paid the employees who worked at the

Clairmont. Defendants argue that Greystar Real Estate Partners is a separate entity from Greystar



Management; did not own, lease or manage thegr@bnt; did not contract or undertake to provide
any services at or for the Clairmont; made aoisions regarding the management or operation of
the Clairmont; and never communicated with lemforcement agents aboanhy events at the
Clairmont.SeeAffidavit of Stacy Hunt (Docket No. 368-3).

Plaintiffs argue that there are genuine issu@saiérial fact as to wdt, if any, role Greystar
Real Estate played in managing the Clairmaont ia the alleged conspiracy. The Court finds that
the evidence offered by Plaintiffs to support theimal&ails to show a genuine issue of material fact
as to any involvement of Greystar Real Esfatetners in the events underlying this lawsuit.
Greystar Real Estate Partners cannot be held liablerespandeat superiobasis. Therefore,
Plaintiffs’ claims against Defendant Greystar Real Estate Partners should be dismissed.
BivensClaims

The Real Estate Defendants assert Bmatnsclaims may not be brought against business
entities, just individualsBivensheld that when a federal ageatting under color of his authority
violates the Constitution, the agent’s victim nragover damages against the individual agent.
Bivens 403 U.S. 388, 389 (1971). Such claims aedbunterpart to suits under Section 1983
against individuals acting under color of state lavecto Research, Inc. v. Howard & Howard
Attorneys 76 F.3d 692, 698 (6Cir. 1996).

This Court has previously found tHaivensdoes not confer a right of action for damages
against federal agencies or private entities acting under color of fedeastzbar v. Gaine2013
WL 1344900 at * 3 (M.D. Tenn. April, 2013). Nothing in Plaintiffs’ arguments persuades the
Court to change this rulingSee Correctional Services Corp. v. Maleska? S.Ct. 515, 516-17

(2001) (purpose oBivensis to deter individual federal officers from committing constitutional



violations). Accordingly, PlaintiffsBivensclaims against Defendants TriTex Real Estate Advisors,
Trimont Real Estate Advisors and Greystar Management Services should be dismissed.
Section 1983

Plaintiffs allege that the Real Estate Defendants conspired with each other and the other
Defendants to violate Plaintiff§ourth and Fifth Amendment rights and Plaintiffs’ rights under the
Equal Protection Clause of the Fourteenth Amendrméefendants contend there is no evidence
that they physically assisted, participated irex@cuted any law enforcement action and, therefore,
no evidence that they participated in any conspird@efendants also argue that they are not state

actors.

3 The Fourth Amendment protects citizens against unreasonable searches and

seizures by law enforcement officials. laidasic principle of Fourth Amendment law that
searches and seizures inside a home without a warrant are presumptively unreaBaiyédohev.
New York445 U.S. 573, 586 (1980). The warrant requirement is subject to certain exceptions,
such as exigent circumstancBsigham City, Utah v. Stugrb47 U.S. 398, 403 (2006), and a
search that is conducted pursuant to cons@mhandez v. Californigl34 S.Ct. 1126, 1128

(2014). Where an officer has, by means of phydmalke or show of authority, in some way
restrained the liberty of a citizen, a “seizure” has occurfetdry v. Ohig 392 U.S. 1, 19 (1968).

A person is “seized” within the meaning of the Rbukmendment only if, in view of all of the
circumstances surrounding the incident, aorable person would have believed that he was not
free to leave.United States v. Mendenhadl46 U.S. 544 (1980).

The Fifth Amendment provides that nagen shall be deprived of life, liberty or
property without due process of law. The liberty protected by the Fifth Amendment’s Due Process
Clause contains within it the prohibition against degyto any person the equal protection of the
laws. United States v. Windsat33 S.Ct. 2675, 2695 (2013). An Equal Protection claim must
assert that the plaintiff suffered class-badisdrimination, such as race or national origierron
v. Harrison 203 F.3d 410, 417 {&Cir. 2000).

The Fourteenth Amendment provides thaState shall deny to any person the
equal protection of the laws. The Equal Patibn Clause guarantees every person to be treated
equally by the State, without regard to raésher v. University of Texas at Austi83 S.Ct.

2411, 2422 (2013)(Scalia, concurringjxon v. University of Toled@02 F.3d 269, 278 {&Cir.
2012).



To prove a Section 1983 claimpkintiff must establish thafi) he was deprived of a right
secured by the United States Constitution or jams (2) the deprivation was caused by a person
acting under color of state laviepurlock v. Whitley971 F.Supp. 1166, 1175 (M.D. Tenn. 1997).
Private actors who “corruptly conspire” with statéasals to deprive individuals of federal rights
act under color of state law withthe meaning of Section 1988dams v. Springmeyer_F. Supp.
2d _ ,2014 WL 1785341 at* 21 (W.Ba. May 5, 2014) (citinDennis v. Spark<l49 U.S. 24, 27-

28 (1980)).

A civil conspiracy claim under Section 1983 lielsere there is an agreement between two
or more persons to injure another by unlawful actiBobertson v. Lucag53 F.3d 606, 622 (6
Cir. 2014). To prevall, Plaintifisiust demonstrate that (1) a seglan existed, (2) the conspirators
shared a conspiratorial objective to deprive Plaintiffs of their constitutional rights, and (3) an overt
act was committed in furtherance of the conspiracy that caused injury to the pléntiff.

Plaintiffs are not required to prove an exggagreement among all the conspirators, and each
conspirator need not have known all the detailseillagal plan or all of the participants involved.

Id. In opposing a summary judgment motion, therfilés are entitled to rely on circumstantial
evidence to establish an agreement among conspirédorBlevertheless, conspiracy claims must
be pled with some degree of specificitydavague and conclusory allegations unsupported by
material facts will not be sufficiend state such a claim under Section 1983A conspirator is
liable under Section 1983 for all foreseeable actatak&urtherance of the conspiracy, regardless
of whether the conspirator ditgcparticipated in the acCanter v. Hardy188 F.Supp.2d 773, 792

(E.D. Mich. 2002).



The Real Estate Defendants do not dispute that Tracy Hall communicated with law
enforcement about the Clairmont numerous tibegere October 20, 2010. What was discussed by
whom with whom involves disputeidsues of fact which cannot ldecided at this stage of the
litigation.* Whether the goal of Defendants was tothid Clairmont of Hispanics or to rid the
Clairmont of gang members and criminal activity material issue of fact, to be determined by the
jury. On the facts presented here, a jury could find eitherway.

The corporate Defendants argue that they cannot be liable for conspiracy under any
respondeat superidheory. Plaintiffs have nsued these Defendants undezgpondeat superior
theory. Plaintiffs contend that the corpof@efendants, through their agents and employees, made
decisions in furtherance of the conspiracy vatdiscriminatory motive. It is a vastly different
allegation to say that an agent of a company committed a violation on behalf of the company than
to say that the employee committed a violatibowt which the company may not even have known,
but for which the company is vicariously liabldohnson v. Dosse%15 F.3d 778, 783 {7Cir.

2008). Decisions made and actions directed balbef corporate Defendants may create Section

1983 liability. Because there are genuine issues ténmhfact, the Real Estate Defendants (other

4 For example, Plaintiffs have presented evidence that Tracy Hall had phone

conversations, e-mail communications, and meetings with law enforcement during the time

period before the “Raid.” Plaintiffs have als@ated a genuine issue of material fact as to

motive by presenting evidence of a statement by a Greystar manager that Greystar was brought in
by the owners to come in, clean house, and get the Hispanics gone. The level of crime at the
Clairmont and Defendants’ intent in contacting knforcement are disputed facts in this case.

> For the same reasons, Defendant Tracy Hall is not entitled to summary judgment

on the Plaintiffs’Bivensclaims against her.



than Greystar Real Estate Partners, whicliégadly dismissed) are not entitled to summary judgment
on Plaintiffs’ Section 1983 claims.

Section 1985(3)

42 U.S.C. §1985(3) provides a cause of actiondaspiracies to deprive individuals of their
civil rights. The statute makes damages availapp#nst those who conspire to deny any person(s)
the equal proteatin of the laws.Hines v. Town of Vonor®12 F. Supp.2d 628, 653 (E.D. Tenn.
2012). To establish a viable claim under Setti985(3), a plaintiff must show (1) a conspiracy
involving two or more persons; (2) for the purposdebriving a person or class of persons of the
equal protection of the laws; and (3) an act in furtherance of the conspiracy (4) which causes a
deprivation of a right or privilegeld. A plaintiff must also estdish that the conspiracy was
motivated by a class-based anirfiusl.; Peters v. Fair 427 F.3d 1035, 1038{&ir. 2005).

Plaintiffs have demonstrated that there aspulied genuine issues of material fact as to
Plaintiffs’ Section 1985(3) claims for the same mresset forth above. Until a jury determines what
exactly happened at the Clairmont and the extettteoinvolvement of the Real Estate Defendants
in what happened at the Clairmont, a decisidn &ection 1985(3) cannot be made. Similarly, until
the underlying facts are determined, the Court cannot decide as a matter of law that the Real Estate
Defendants are entitled to summary judgment on Plaintiffs’ substantive Fourteenth Amendment
(Equal Protection) claims.

FAIR HOUSING ACT

6 State action, or acting under color of law, is not an element of a Section 1985(3)

claim.



Plaintiffs have also alleged that the Reahies Defendants violatde Fair Housing Act,
specifically 42 U.S.C. § 3604(a)(b) and (c) and 42 U.S.C. § 3617.
As it pertains to this case, Section 3604 makes it unlawful:

(a) torefuse to rent or refuse to negotiate for the rental or otherwise make unavailable
or deny a dwelling to any person because of race or national origin;

(b) to discriminate against any person in the terms, conditions or privileges of rental
of a dwelling because of race or national origin; and

(c) to make or cause to be made any statgmith respect to ghrental of a dwelling

thgt_indicates any preference, limitationdsscrimination based on race or national

origin.

42 U.S.C. § 3604.

Plaintiffs contend that these Defendants created a severe or pervasive hostile housing
environment, which made housing unavailable on the basis of race and/or national origin;
discriminated in the terms, conditions or privilegd the rental of a dwelling on the basis or race
and/or national origin; made statements with eespo the rental of a dwelling that indicated a
preference or discrimination based on race @ndational origin; and coerced, intimidated,
threatened, and interfered with individualstie exercise or enjoyment of rights under the Fair
Housing Act. Defendants argue that their actiongedlto serious life safety issues and were taken
to insure the safety of employees and residents at the Clairmont, not to chase residents away.

The Fair Housing Act, broadly speaking, protsilaiscrimination in the sale or rental of
housing and in the provision of housing servicefaollities because of ca, color, religion, sex,
familial status, or national origirHollis v. Chestnut Bend Homeowners Ass’'n.F.3d __, 2014

WL 3715088 at * 5 (8 Cir. July 29, 2014). To establish aspéarate treatment claim under the Fair

Housing Act, Plaintiffs must shoproof of intentional discriminationld. at * 7.



To state a claim under Section 3604(a), a plaintifst show that (1) he is a member of a
protected class; (2) he applied for and was quédltbeaent or purchase certain property or housing;
(3) he was rejected; and (4) the housing or rental property remained available theGzaftem
v. Home Source Detrgi2013 WL 6133274 at * 7 (E.D. Mich. Nov. 21, 2013) (citidgki v.
Laakkq 88 F.3d 361, 364 {6Cir. 1996)).

Plaintiffs here have not shown these elemeRtaintiffs do not claim that they applied and
were qualified to rent at the Clairmont and wefjeated. Plaintiffs have presented no evidence that
they were prevented from renting at the Claimta Plaintiffs have not set forth a claim under
Section 3604(a).

To establish a case of disparate treatnpeatlicated on Section 3604(b), Plaintiffs must
make a modest showing that a member of a statutorily protected class was not offered the same
terms, conditions or privileges of rental of a dwelling or not provided the same services or facilities
in connection therewith made available to others under circumstances giving rise to a reasonable
inference of prohibited discriminatiotunited States v. Fountainbleau Apartmeb86 F.Supp.2d
726, 733 (E.D. Tenn. 2008). Part of what Plaintiffast show is that Defendants provided the
services Plaintiffs were denied to a similaityated party during a period relatively near the time
Plaintiffs were denied the servic€annonat *7.

Here, Plaintiffs have not shown that non-Higpanvere treated differently from Plaintiffs.
Plaintiffs have not presented evidence that tieices they were allegedly denied were, during a
period relatively near the time they were dengedyided to non-Hispanics. Plaintiffs’ claims under

Section 3604(b) should be dismissed.



Finally, with respect to subsection (c), to establish a claim, Plaintiffs must prove three
elements: (1) a Defendant made a statement, é5t#tement was made with respect to the sale or
rental of a dwelling, and (3) tls¢atement indicated a preferenaaijtation or discrimination based
on a protected clas$:air Housing Center of Southwest Michigan v. H&@12 WL 11789772 at
*10 (W.D. Mich. March 29, 2012).

Plaintiffs have offered evidence that thegREstate Defendants announced to the Clairmont
staff that Greystar was brought in by TriMonttean house and get the Hispanics gone. Plaintiffs
allege that Tracy Hall expressed a clear preferércaon-Hispanics. Plaiiffs contend that the
staff at the Clairmont informed tenants that Gtay wanted to change the Clairmont from being
Hispanic to being a complex with Americans dmat Greystar was going to get the Hispanics out
of there. A jury may credit or discredit thestimony, but the Court cannot determine on summary
judgment which version of the disputed factbédieve. Accordingly, Defendants are not entitled
to summary judgment on Plaintiffs’ Section 3604(c) claims.

Section 3617 provides that it is unlawful to coencemidate, threatear interfere with any
person in the exercise or enjoyment of any rgganted or protected by the Fair Housing Act. 42
U.S.C. § 3617. Section 3617 does not requih@wing of force or violence for coercion,
interference, intimidation or threats to give rigdiability. Instead, interference has been broadly
applied to reach all practices which have the efféatterfering with tle exercise of rights under
the federal fair housing lawblevels v. Western World Ins. Co., .In859 F.Supp.2d 1110, 1122
(W.D. Wash. 2004).

Plaintiffs have created genuine issues of maltéact as to whether the actions and inactions

of the Real Estate Defendants constituted coarantimidation, threats or interference with the

10



rights of the Hispanic Clairmont tenants, inchgliPlaintiffs. For example, if the Real Estate
Defendants were actually attempting to “clean housd’get rid of Hispanics, if they were making
racist remarks or showing a preference for non-Hispanics, a jury could find such conduct to be
coercive, intimidating, threatening and/or intenfigri On the other hand, a jury could disbelieve that
the Real Estate Defendants did anything racisbercive or intimidating or threatening. But the
factfinder must make that determination, not the Court on a summary judgment motion.
CONCLUSION

For all these reasons, the Real Estate Defendants’ Motions for Summary Judgment (Docket
Nos. 368 and 372) are GRANTED in part and DENIE[Part. Plaintiffs’ claims against Greystar
Real Estate Partners are DISMISSED. PlaintBfgensclaims against TriTex Real Estate Advisors,
Inc., Trimont Real Estate Advisors, Inc. ance@tar Management Services, LP are DISMISSED.
Plaintiffs’ claims under Section 3604(a) angl gbthe Fair Housing Act are DISMISSED.

IT 1S SO ORDERED.

TODD J. CAMPBELL
UNITED STATES DISTRICT JUDGE
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