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INTHE UNITED STATESDISTRICT COURT FOR THE
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION
STEVE ALLEN BRADEN,
M ovant,
V. NO. 3:11-cv-01006

UNITED STATESOF AMERICA, JUDGE CAMPBELL

N N N N N N N N N

Respondent.

MEMORANDUM OPINION

In October 2011Steve Allen Braden filed pro semotion under 28 U.S.C. § 2255 (Doc.
No. 1)to vacate, set aside, or correct a sentence previously imposed by this Seudnited
Sates v. Braden, 3:08cr-00148, Doc. No. 114 (M.D. Tenn. July 22, 20(i9greinafter cited as
“Crim. Doc. No. ___"]. As explained below, this case has developed an extensive and complex
procedural history since that time. Itdarrently before the Courbn remand from the Sixth
Circuit “to consider the arguments presented in Mr. Braden’s initial pro se § 2255 pétition.”
Braden v. United States, 817 F.3d 926, 933 (6th Cir. 2016And for the following reasondvir.
Braden is not entitled to relief under Section 2255 and this action will be dismissed.
l. Background

A. Criminal Case

In June 2008, an indictment charged Mr. Braden with being a felon in possession of
firearms in violation of 18 U.S.C. § 922(g) (“Count 1”) and possession with intent tddistri
cocainebase and cocaina violation of 21 U.S.C. § 84('Count 27). (Crim. Doc. No. 1.) At

the initial appearanceroJuly 28, 2008, the Court appointed counsel to represent Mr. Braden.

1 Also pending in Mr. Braden’s criminal case is a Motion for Imposition of duBed Sentence

Pursuantto Section 404 of the First Step ActCrim. Doc. No. 183.) The Court will address Mr.
Braden'’s Fist Step Act motion separately.
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(Crim. Doc. No.7.) In a letter deed August 18, Mr. Braden requested another attorney. (Crim.
Doc. No. 12.) Counsel followedp with a formal motion to withdraw{(Crim. Doc. No. 13)
which the Court granted (Crim. Doc. No. 14).

Attorney Jerry Gonzalez entered a notice of appearance on behalf of Mr. Braden on
September 5. (Crim. Doc. No. 16.) On December 19, 2008, Mr. Gonzalez filed a motion to
suppress on Mr. Braden’s behalf. (Crim. Doc. No. 33.) He attached a pro se motion drafted by
Mr. Braden“for the substantive arguments made therein,” (Crim. Doc. Nos. 33 atl), 388
well as a “short brief in support dtad by counsél(Crim. Doc. Nos. 33 at 1, 34 (footnote
omitted).) The Government filed a respong¢€rim. Doc. No. 3% and the Court set a hearing on
the motion(Crim. Doc. No. 37).

On January 12, 20094r. Gonzalez filed anotion to withdraw “based on the defendant’s
wish to represent himself or, alternatively, to be assigned as standby counseh’” Xac. No.

39 at 4.) Mr. Braden opposed Mr. Gonzalez’s request to be assigned as standby dGunsel. (
Doc. No. 42.) After a hearing,hte Court grantedhe motion “to the extent Mr. Braden will
represent himself and Mr. Gonzalez will be assigned as standby or elbow cou@sieh.” Ooc.
No. 43.)

On January 30, 2009, the Court held a hearing on the motion to suppress at which Mr.
Braden represented himself. (Crim. Doc. No. 49; Crim. Doc. No. 71 (transcrigig)Court
denied the motion at the conclusion of the hearing. (Crim. Doc. No. 49; Crim. Doc. No. 71 at
250.) Mr. Braden later filed a motion to reconsider the denial of his motion to sup(Cess.

Doc. No. 74), and the Court denied it (Crim. Doc. No. 75).
On February 18, @09, the Government obtained a supersedidgciment thaincluded

Counts 1 and 2rom the original indictmentaind added @ahargefor possession of firearsin



furtherance of drug trafficking activity in violation of 18 U.S.C. 8§ 924(€ount 3”). (Crim.
Doc. No. 66.) One month later, the second supersedihictinentcharged Mr. Braden with the
same three countsthe only change waan explicit notationin Count 2that the term “cocaine
base’referred td‘crack cocaing (Crim. Doc. No. 76 at 2.)

On March 30, 2009, Mr. Bradefiled a motion tore-appoint Mr. Gonzalezo fully
represenhim, (Crim. Doc. No. 79), and the Court greohit (Crim. Doc. No. 80).

On April 3, 2009, the Government filed an Information Alleging Prior Conviction (21
U.S.C. § 851) (“851Informatior?). (Crim. Doc. No. 83.) The 85Mhformationallegedthat Mr.
Braden was previously convicted ohe felony drug offense—the sale of under .5 grams of
cocaine in Case Number-804202 in the Criminal Court of Williamson County, Tennessee
(Id. at 1.) The 851 InformatioenhancedVr. Braden’sstatutory penaisfor Count 2. [d.)

In anticipation of trial, Mr. Gonzalez filed three motions in limine: a motion to exclude
references to anything gang related (Crim. Doc. No. 86); a motierctaderecorded jail calls
(Crim. Doc. No. 88); and a motido restrict the Government to intnacing evidence of only
one prior felony convictionvhenestablising the necessary elemearior Count 1, being a felon
in possession of firearm&rim. Doc. No. 89). The Court granted the first and third motions
(Crim. Doc. No. 98)anddenied the secondotion (id.), although the Government accepted Mr.
Gonzalez’s proposed corrections to the jail call transcripts (Crim. Doc. Nos. 96 and 96).

Trial commenced on April 20, 2009, (Crim. Doc. No. 98), and the jury convicted Mr.
Braden on all three counthe next day(Crim. Doc. No. 106). At sentencing, the Court
determined that Mr. Braden was an Armed Career Criminal under the Armed Caragral
Act (“ACCA”) and a Career Offender under the United States Sentencing (Bagldthe

“Guidelines”). Braden, 817 F.3d at 928. The Court sentenced him to concurrent terd® of



years’imprisonment on Count 1 and Count 2, and a consecutive term of 5 years’ imprisonment
on Count 3. (Crim. Doc. No. 114 at 3.)

Mr. Braden appealed(Crim. Doc. Nos. 116 at 11)7 Mr. Gonzalez filed a motion to
withdraw as counsel in the Sixth Circuatyd the Court granted itUnited States v. Braden, No.
095854, Doc. Ne. 20and 21(6th Cir. Oct. 27, 2009). On November 9, 2009, attorney Melvin
Houston entered an appearanceMn Braden’s behalf. Id., Doc. No. 28 (6th Cir. Nov. 9,
2009). The Sixth Circuitateraffirmed Mr. Braden’s convictions. (Crim. Doc. No. 130.)

B. Section 2255 Proceedings

Mr. Braden filed gro semotion under Section 2255 in October 2011. (Doc. NoMr.)
Braden “alleged the ineffective assistance of trial counsel, flawed juryétisnhs thatesulted
in a constructive amendment of his indictment, illegal search and seizurejciestfirrest
warrant, insufficient search warrant, racial discrimination in the seteof the jury, andhe
ineffective assistance of appellate couns@raden v. United Sates, No. 146395, Doc. No. 11
2 at 12 (6th Cir. Apr. 16, 2015). The Government filed a response, (Doc. No. 21), accompanied
by an affidavit from trial counsel Mr. GonzalefDoc. No. 213.) The Court then &ppointed
counsel to represent Mr. Braden and instructed newly appointed couri§iéd en amended
motion to vacate if necessdry.Braden, 817 F.3d at 929.

In June 2012, attorney Isaiah Gant entered an appearance on behalf of Mr. Braden. (D
No. 28.) Through counsel, Mr. Braden filed an amended mofidoc. No. 33) The Sixth
Circuit summarized the claims in the amendestion as follows:

18 U.S.C. 8§ 922(g) is unconstitutional on taesis that it does not criminalize an

offense affecting “interstate” commerce; therefore, Braderdgctment did not

charge an offense which Congress could validly criminalize undeZdaharerce

Clause. Moreover, Braden asserted that the government failed to present proof

thatthe firearm ever moved “in” commerce, interstate or otherwise, and the jury
never found aconnection to “interstate” commercelhe amended motion also



alleged that tl@ jury instructionson Count 1 were improper; Braden was

improperly sentenced under the Armed Career Crimhtal(“ACCA”) because

his prior convictions were not found by a grand jury, alleged innttietment, or

found by the jury beyond a reasonable doubt; and trial counsel was ineffective for

failing to raise arguments relating to the interstate commerce issue and the

ACCA.

Braden, No. 146395, Doc. No. 12 at 2. This Court “construed the amended § 2255 motion to
supersede the pro se petitianddeemed the claims in the pro se petition to be waivddhe
[district] court then determined that thlaims presented in the amended petition did not warrant
relief[,]” dismissed this actiomnd declined to issueCertificate of Appealability (‘COA”) Id.

Mr. Braden filed a notice of appeal. (Doc. No. 48While his appeal of the denial of
the § 2255 motion was pendingy. Braden filed a pro se motion pursuant to Federal Rule of
Criminal Procedure 59(e) alleging more ineffective assistance of counsel.glalims district
court denied this motion as wéllBraden, 817 F.3d at 929.

The Sixth Circuitinitially “ granted a limited certificate of appealability solely to address
the question of whether the district court erred in failing to conditierBradens pro se
petition” Id. At the same timgthe Sixth Circuit found that reasonable jurists would not “debate
the district court’s conclusions with respect to the claims presented in the ahmanden’
Braden, No. 14-6395, Doc. No. 12-at4.

About one month later, the Sixth Circuit granted Mr. Gant’s motion to withdraw and
appointed new counsel to represent Mr. Braden on appeal. (Doc. No. 64.) Attorney Kevin

Schad filed a notice of appearance on Mr. Braden’s behalf in July 2d13oc. No. 20 (6th

Cir. July 10, 2015). Mr. Braden, through counsel, then filed a motion to expand the COA in light

2 Prior to this ruling, Mr. Braden filed jaro sereply in support of hisnitial pro semotion. (Doc.
No. 44.)
3 Mr. Bradenalsofiled another pro se reply in support of his initial pro se motion while hisaappe

was pending. (Doc. No. 51.)



of Johnson v. United Sates, 135 S.Ct. 2551 (2015), andthe Sixth Circuit“expanded the
certificate of appealability to encompass the issue of whether Mr. Bradenn[ed]an Armed
Career Offender under the ACCABraden, 817 F.3d at 929.

In March 2016, the Sixth Circuiaffirmed “Mr. Bradens classification as an Armed
Career Criminal under the ACCAand remandedthis actionfor the Court to considerthe
arguments presented in Mr. Braden’s initial pro se § 2255 petitiain.

In July 2016 Mr. Braden filed a pro se amended motionthis Court intended to
supplementrather than supersede his initial pro se motion. (Doc. Naat74) The Court
appointed counsel, (Doc. No. 80), and attorney James Cartwright entered an appearance on Mr.
Braden’s behalf in February 20{doc. No. 85). Mr. Cartwright filed a “Statement Proferring a
List of Issues to Resolve (Doc. No. 97.) Shortly thereafter, Mr. Cartwright filed a motion to
withdraw, representing that Mr. Braden “believes the [initial pro se]iget#peaks for itself,
despite Counsel’s effort to organize and clarify.” (Doc. No. 99 at 1.) The Court grheted t
motion and set a supplemental briefing schedule. (Doc. No. 100.)

Mr. Braden filed a pro se supplemental br{€oc. No. 1081), the Government filed a
response(Doc. Na 116), and Mr. Braden filed a reply in February 2018 (Doc. No. 118).

. Filingsand Claims Currently Beforethe Court

A. Filings Beforethe Court

As stated above, the Sixth Circuit remanded this action for the Court “to consider the
arguments presented in Mr. Braden’s initial pro se § 2255 petitiBnatlen, 817 F.3dat 933.
The initial pro se motion is eight pages, (Doc. Noahyjit is accompanied by over 500 pages of

attachments comprised of additional argument, citations to deghbrity, and excerpts ctate



and federal court recordPoc. Ncs. 1-1 to 1-5). Mr. Braden also alternated between prasd
non{pro se status ahis proceedingrogressedboth before and after remand.

Due to ths procedural complexitythe Court specifies the filings that are before it as it
fulfills its mandate on remand: the entire initial pro se motibwc. Nos. land 11 to 15); the
Government’s responsgDoc. Nos. 21 and 21 to 212), including the affidavit of trial counsel
Jerry GonzaleZDoc. No. 213); Mr. Braden’s two pro se replies in support of his initial pro se
motion, (Doc. Ncs. 44 at 51); Mr. Braden’s pro se amendewotion, (Doc. No. 7); and Mr.
Braden’s pro se supplemental brief, (Doc. No.-1P8the Government’s response, (Do®. N
116), and Mr. Braden'’s reply (Doc. No. 118).

A few notes about the Coigtconsideration ofhese filings—Mr. Braden filed his second
pro se reply in support of his initial pro se motion (Doc. No.vi#di)e this action wa®n appeal
and he filedhis pro seamended motion (Doc. No. 74) without leave of the Court after this action
was remanded. Given Mr. Braden’s pro se status, and in the interest of justice, theilCour
consider these filings despite these irregularitiédditionally, the Court consids Mr. Braden’s
entire initial pro se motion even though, at one point in his supplemental brief, Mr. Braden sta
that he*will stipulate and waive claims in the pro se filed original 2255 petitemd“now only
challenges all ineffective assistancecotinsel claims by” his trial counsel, direct appeal counsel,
appointed Section 2255 counsel, appellate Section 2255 counsel, and state trial counsel. (Doc.
No. 1081 at 8.) That is because Mr. Braden contraditis supposeavaiver elsewhere in the
suppemental brief, specifically requesting that the Court “rule on each and alleokshe
raised” ina list of filings thatincludes his initial pro se motion(ld. at 7.) Finally, the Court
does not consider the supplemental brief to bring new, indepethims because Mr. Braden

statesthatthe supplemental brief “is presented to the district court . . . to rule upon the lorigina



2255 motiori. (Doc. No. 118 at 7.) The supplemental brief, Mr. Braden explar@mply
“meant to assist the district court due to [the] voluminous nature of the 2255 motidrat §.)

A few notes about filings the Court et considering—Mr. Braden filed a “Motion for
Fraud up on [sic] the Court by (MNPD) Metro Nashville Police Depantmew Enforcement
Officers,” (Doc. No. 75)as well as a supporting bri@doc. No. 76). This motion is among the
filings Mr. Braden requests the Court “rule an’his supplemental brief. (Doc. No. 10&t 8.)
But the Courtalreadydenied this motion without prejudice to Mr. Braden’s ta@pointed
counsel, Mr. Cartwright, raising the issues presented therein at a laer(Datc. No. 95.)Mr.
Cartwright did not renew this motion prior to withd@yandMr. Braden had amplepportunity
to raise the issues in this motion through the supplemental briefing allowed byutte The
Court also is not considering Mr. Cartwright's “Statement Proferring s& &f Issues to
Resolve,” (Doc. No. 97), as Mr. Braden’s apparent displeasuretis filing precipitated Mr.
Cartwright’s withdrawalDoc. No. 99 at 1). Again, Mr. Braden had an opportunity to address
any issues presented by. Cartwright's Statemerthrough his supplemental brieg.

B. Claims Before the Court

The Sixth Circuit identified theevencategories of claims in Mr. Braden’s initial pro se
motion as follows (1) ineffective assistance of trial counsel; {@wed jury instructions that
resulted in a constructive amendmaeait his indictment (3) illegal search and seizurg?)
insufficient search warrant; (5) insufficient arrest warrgi®; racial discrimination in the
selection of the juryand {7) ineffective assistance of appellate coundgtaden, No. 146395
Doc. No. 112 at 2. The Court has determined that this motion atstudesa Brady claim.

(Doc. No.1-1 at 4; Doc. Nol-4 at2, 5, 32.) To the extenthe Court can discern thethe Court



will addressMr. Braden’s specific sublaims within these broad categories of claimsas
necessaryn the analysis below.
IIl. Standard of Review

“To warrant relief under section 2255, a petitioner must demonstrate the exisfesit
error of constitutional magnitude which had a substantial and injurious effefluence on . .
the jurys verdict.” Jefferson v. United Sates, 730 F.3d 537, 54%0 (6th Cir. 2013) (quoting
Griffin v. United States, 330 F.3d 733, 736 (6th Cir. 2003)).

“When a factual dispute arises in a § 2255 proceeding, an evidentiary heaeqggired
to determine the truth of the petitiorerclaims.” Ray v. United Sates, 721 F.3d 758, 761 (6th
Cir. 2013) (internal citations and quotation marks omitteth.n evidentiary hearing is not
required” however, “if the petitioner’s allegationsannot be accepted as true because they are
contradicted by the record, inherently incredible, or conclusions rather themestds of fact.”
Monea v. United Sates, 914 F.3d 414, 422 (6th Cir. 2019) (quotivigentine v. United Sates,
488 F.3d 325, 333 (6th Cir. 2007)).
V. Analysis

The Sixth Circuit and this Court draMr. Braden’s clairs from the beginning of his
initial pro se motion. $ee Doc. No. 1 at 47; Doc. No. 11 4, 14-17.)These sectionare often
conclusry or difficult to understandand the hundreds of pages afttachmentghat follow
provide little clarity Nonetheless, the Court has considered the entire available record and
liberally construed Mr. Braden’s initial pro se motion and subsequent briefinge tiulkest
practicable gtent. And for theeasons beloythe Court concludes that none of the arguments in

Mr. Braden’sinitial pro se motion entitle him teelief.



The Court will first address Mr. Bradenisderlyingclaims of error, which involves
consideration of some of Mr. Braden’s claims for ineffective assistance ns&ourhe Court
will then turn toMr. Braden’sremainingstandalone ineffectiveassistance claims.

A. Flawed Jury Instructionsthat Resulted in a Constructive Amendment

Mr. Bradenassertghatthe jury instructions and verdict form congtiively amended the
second supersedingdictment. (Doc. No. 1 at 4.)His concerns focus on Count 3, possession of
firearms in furtherance @drug traffickingcrimein violation of 18 U.S.C. § 924(c)(1)(A).d)

Section 924(c)(L “contains two separate offenses: one for possession of a fifgarm
furtherance dfa drug trafficking crime, and one for using or carrying a fireataring and in
relation to a drugtrafficking crime” United Sates v. Hunter, 558 F.3d 495, 56D2 (6th Cir.
2009) (citingUnited Sates v. Combs, 369 F.3d 925 (6th Cir. 2004))The “possession” crime
and the “use” crimdave differenelementsand standardsld. (discussingCombs, 369F.3d 925
and United Sates v. Castano, 543 F.3d 826 (6th Cir. 2008))Mherean indictment chargesne
of these offenses, but the ensuing trial proceedings are not consistent with thd offaerge, it
may result in an impermissibfeonstructive amendment” of the indictmentl.

Here, Mr. Braden seemingly contends that the indictment charged him witlugé&e “
crime, but the jury instructionsverdict form and judgmentconstructively amended the
indictment byconvicting him ofthe “possessidhcrime. (Doc. No. 12 at86; Doc. No. 51 at4
5.) Mr. Braden is mistakerthe second supersedingdictment charged him with the
“possession” crime, and the ensuing trial proceedings were consistent withdhge.

It appearghat Mr. Braden’s argument on this pbimay be based on a legitimate but
harmlessclerical error on the CMECF docket sheet in Mr. Braden’s crindasé. There, in the

section listing “Pending Counts” under Mr. Braden’s namegdtitket sheet reflects that the first

10



superseding ndictment charged him with the “possession” crinit that the second
supersedingndictment charged him with “[c]arrying firearms during and in relation tay dru
trafficking.” This notationregarding thesecond supersedingdictmenton the docket sheet is
incorrect but it has no bearing on what happened during Mr. Braden’s trial or how Count 3 is
characterized at any point in the record.

The second supersedingdictment specifically charged Mr. Bradevith knowingly
possessing firearms in furtherance of a drug trafficking crime. (Crim.Mdmc76 at 2.)The “in
furtherance of’element of the “possessiotime requires the Government to shothdt the
‘firearm was possessed to advance or promote the commission of the underlying [drug
trafficking] offense.” United Statesv. Maye, 582 F.3d 622, 630 (6th Cir. 2009) (quotidgmbs,

369 F.3d at 933). The Government maisbprove that the firearms presence in the vicinity of
the crime was somethingore than mere chance or coincidehc€ombs, 369 F.3d at 933The
Sixth Circuit has listed a few relevant facttosusewhen considering “whether the possession
was‘in furtherance dfthe crime, including: (1) whether the firearm was loaded; (2)yihe of
firearm; (3) whether the weapon was stolen or legitimately possessedie(4ype of drug
activity conducted; and (5) the time and circumstances under which the gun wa$ fodnd.
(citing United Sates v. Mackey, 265 F.3d 457, 462 (6th Cir. 2001)).

Here, vhile instructing the jury, the Court correctly stated Mr. Braden’s charged
offense—"possessing firearms in furtheree of a drugrafficking crimé& (Crim. Doc. No. 129 at
18)—anddescribed the “in furtherance of” elemeafithis offense inanguage that closely tracks
the controlling Sixth Circuit precedent identified above:

The phraséin furtherance 6f means that the firearm wa®ssessed to advance

or promote the crime charged @ount 2 and that the firearm was strategically

located so that it was quickly and easily availdbteuse. Other factors that may
be relevant to adetermination of whether the weapons were possessed

11



furtherance of the crime include whether firearms were loaded, the type of

firearms, thelegality of the pssession, the type of dragtivity conducted and

the time and circumstancesader which the firearms were found.

(Id. at 19-20.) Additionally, theverdict formcorrectly characterizeCount 3 as charging Mr.
Braden with “possessing a firearm in furtherance of a drug traffic&rime” (Crim. Doc. No.

106 at 2.) And the judgment likewise refes Count 3 as “possession of firearms in furtherance
of a drug trafficking offense.” (Om. Doc. No. 114 at 2.) Given the consistent characterization
of Count 3 within the record, Mr. Braden’s claim that the Court gave “flawed fstyuictions
that resulted in a constructive amendment” is without merit.

Aside from the “constructivamendment” argumeniMr. Braden raise some kind of
challenge to the jury instructions for Count(Doc. No. 12 at 69) But Mr. Gant raised a claim
that “the jury instructions on Count 1 were improper” in the amended motiorthen@ourt
denied it. Braden, No. 146395, Doc. No. 12 at 2 The Sixth Circuit found that “the
challenged jury instructions were a correct statement of the law in this ciranddenied a
COA on this claim. Id. at 4(citing United Sates v. Henry, 429 F.3d 603, 620 (6th Cir. 2005)).
Accordingly, to the extent that MBraden’s initial pro se motiomsserts this claim as weit is
without merit

B. Illegal Search and Seizure

Next, Mr. Braden asserts that he was subject to “illegal search and seizure” by
Metropolitan Nashville Police Department (“MNPD”) Officers “Corey Alexis West and Nell
Patrick Wolfe.” (Doc. No. 1 at 5.)ndeed Mr. Braden’s primary focus throughout his initial pro
se motion and subsequent briefing is on the search of his residence by paieres o&sponding
to a 911 call. The Government argues that Mr. Braden’s “illegal search ande’saizim

should be derd because it attempts to relitigate issaéready decided by this Court and the

12



Sixth Circuit. (Doc. No. 21 at 11; Doc. No. 116 at 12.) The Court agfaasher, as explained
in more detail below, any nesearchandseizure claims aralso without nerit because they are
procedurally defaultedithout cause.
1. Previously Raised on Direct Appeal

Mr. Bradenasserts thabfficers responding to a 911 cdlegally searched his residence
and planted evidence in plain vigldboc. No. 11 at 29, 38; Doc. No.-4 at 30; Doc. No. b at
133-34, and thathe officers refused Mr. Braden’s request to letveresidencgDoc. No. 11
at 38; Doc. No. 1-4 at 30)These exact arguments were addressed in Mr. Braden'’s criminal case

In December 2008, Mr. Braden filed a motion to suppress the evidence obtaingderom
search of his residence. (Crim. Doc. No. 33.) This motion incorporated a pro se motiesh draft
by Mr. Braden, (Crim. Doc. No. 3B), and a brief in support draft by thencounsel Mr.
Gonzalez(Crim. Doc. No. 34). According to the pro se motion, Officers Wolfe and Park
impermissibly remained in Mr. Braden’s residence after he asked them to ledubgarthey
conducted an illegal search. (Crim. Doc. No-138t 2-3.) After the ambulance arrived, Mr.
Bradenargued, heagain requested that Wolfe and Park leave the residence so that he could lock
his door. [d. at 3.) According to Mr. Braden, the officers refused and “used the wassatiel
illegal search” to obtain a search warranid. &t 4.) Mr. Braden maintained that there was no
incriminating evidence in plain view, and that any evidence used téyjtisti search warrant
was the result ofin illegal search. Ifl. at 4-5.) Mr. Gonzales supporting brief put this
argument plainly“After the unlawful search uncovered illegal substances, officers thezdpda
bag ofcrack cocaine on top of the dressieawer and claimed that they had seen itpiain

view. Onthis basis, they sought and obtained a search warrant.” (Crim. Doc. No. 34 at 4.)
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Soon after Mr. Gonzalez filedthe motion to suppresr. Braden submitted a letter
stating that he intendetb represent himself going forward, (Crim. Doc. No. 38), and Mr.
Gonzalez filed a mtion to withdraw on that bas{€rim. Doc. No. 39). Mr. Gonzalez, however,
requested to be assigned as standbysmuhthe Court allowed him taithdraw, {d. at 4), aad
the Court grantethatrequest (Crim. Doc. No. 43).

On January 30, 2009, the Court held a hearing on the motion to suppress at which Mr.
Braden represendehimself. Crim. Doc. No. 71 (transcript).) At the hearing, the Court heard
testimony from MNPDpersonnel Neil Wolfe, Sung Jun Park, Joseph Towers, Kurt Knapp, and
Cory West. [d. at 8, 69, 125, 158, 175.) Paramedic John Kerr and Mr. Braden also testified.
(Id. at 91, 222.) The Sixth Circuit summarized the facts underlying the search asfollow

Braden and his former girlfriend, Keyiona Odtisalled 911 taeport that she had
stabbed him with a knife and to request that the police and an ambulancéocome
his residence. Officer Sung Jun Park, Officer Neil Wolfe and an officer in
training initidly responded to the dispatchVhen the officers approached the
front door of Braden’s residencehich was open, Officer Park announced their
presence and asked if anyone was insileadenresponded from the basement,
“I'm in here. I'm downstairs.” The officers went directly to theasement, where
Braden was sitting on a bedOfficer Park attended to Braden’s stab wounds
while Officer Wolfe assessed the crime scene and looked for the weapon used in
the stabbing.Bradendirected Officer Wolfe to the @apon, a knife, which was on

top of a dresser facing the be®fficer Wolfe observed in plain view a small
amount of suspected powder cocaine and a .223 caliber ohlamdmunition on

top of the dresser, as well as a baggie containing suspected cratie daca
partially open dresser draweAt some point after Officer Wolfe observed the
ammunition andsuspected drugs, Braden asked the police officers to leave the
residence

While paramedics were in the process of treating Braden and transporting him t
the hospital Officer Wolfe contacted his supervisor and advised that they would
need to obtain a search warrémt the residence based on the items that he had
seen in plain view.The police officers secured tkeme scene, “freezing” it for a
searchwarrant, and made sure that all items were left in place rastd
manipulated. Officer Cory West subsequently arrived at the residence and went

4 This individual is sometimes referred to as “Keyiona Modrethe recordbut the Court will
refer to hetsing the last nameOatis” for consistency witthetrial transcript (See Crim. Doc. No. 121
at 18.)

14



(Crim.

to the basementyhere Officer Wolfe pointed out the items that he had observed
in plain view. Officer West Iét to obtain a search warrant for the residence based
on the police officers’ plaiview observations andeturned to execute the
warrant. The search of the residence revealed three firearms and crack and
powder cocaine.

Doc. No. 130 at 2-3.)

At the conclusion of proof, the Couidund that “everybody testif[ied] that there was

plainview cocaine there with the exception of the defendant.” (Crim. Doc. Nat. Z90.) And

the Caurt found that Mr. Braden’sredibility had been “destroyediy therecording of the 911

call, (id.), which is discussed in greater detail belowhe Court, accordingly, concludelat

“[t]he plain-view exception clearly applies in this case,” and denied the motion to suppess. (

judge should have granted [his] Motion to Suppress the evidence seized from his home.” (Doc

No. 211 at 5.) There he essentiallypresented the same argument as at the hearing on his

One of Mr. Bradeis issues for revie on direct appeal was “whether the district court

suppression motierthat the officers should have left his residence when he askeddhand

the Court should have suppresséidhe evidence seized after this requgld. at 20, 23.)

The Sixth Circuit rejected this argument:

When reviewing a district court'decision regarding a motion to suppress, we
review thedistrict court’s factual findings for clear error and its legal conclusions
de novo. United Satesv. Hinojosa, 606 F.3d 875, 880 (6th Cir. 2010)MVhere a
district court denies that motion, we cadesithe evidence in the light most
favorable to the government.United Sates v. Carter, 378 F.3d 584587 (6th

Cir. 2004) (en banc) (internal quotation marks omitted).

* k% *

The Fourth Amendment’s prohibition on the warrantless entry of a petsomie
does notapply to situations in which the person has given voluntary consent.
[llinois v. Rodriguez, 497 U.S.177, 181 (1990).In his brief, Braden concedes
that “the police officers’ initial presence in [hispbme was probably consented
to.” Regadless of whether Braden consented to the initial enttysofesidence,
“law enforcement officers may enter a home without a warrant to render
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emergencyassistance to an injured occupanBiigham City, Utah v. Suart, 547
U.S. 398, 403 (2006).

Bradeninstead contends that he revoked any consent when he asked the police
officers toleave. A consenting party “at any moment may retract his consent,”
and upon revocation of consepplice officers should “promptly depart[ ] the
premises (assuming they gg@ss[ ] no independelggal authority to remain).”
Painter v. Robertson, 185 F.3d 557, 567 (6th Cir. 1999%iewing theevidence in

the light most favorable to the government, Braden asked the police officers to
leave after Officer Wolfe had alreadgbserved the ammunition and suspected
drugs in plainview. The police officers’ plairview observations did not
constitute a search implicating the Fousimendment.See Hinojosa, 606 F.3d at
884-85. The police officers remained to secure the crgoere and “freeze” it

until they could obtain a search warranfhe Supreme Court has held that
“securing a dwelling, on the basis of probable cause, to prevent the destarcti
removal ofevidence while a search warrant is being sought is not itself an
unreasonable seizure of either tbevelling or its contents.” Segura v. United
Sates, 468 U.S. 796, 810 (1984)herefore, the policefficers acted properly in
securing the premises and waiting for a search warrant before condustiagch

of Braden’s esidence. See United Sates v. Taylor, 248 F.3d 506, 513 (6th Cir.
2001).

(Crim. Doc. No. 130 at 2-4.)

“[A] 8 2255 motion may not be employed to relitigate an issue that was raised and
considered on direct appeal absent highly exceptional circumstances, suchngsrvaming
change in the law.”Jones v. United Sates, 178 F.3d 790, 796 (6th Cir. 1999) (citiQyjiver v.

United Sates, 90 F.3d 177, 180 (6th Cir. 1996)). Mr. Braden does not identify a change in the
law since the Sixth Circuit decidedshdirect appeal, nor does he identify any other “highly
exceptional circumstances” that justify relitigating the legality of the search g@anicisire. The

Sixth Circuit previously decided that the officers did not illegally eMerBraden’s residers;

and that the subsequent search of the residence and seizure of the inculpatory exderate
improper. Thus, the lllegal searchand seizur€ claim in Mr. Braden’s initial pro se motias
without merit See Kelly v. United Sates, No. 166756, 2017 WL 6048864, at *2 (6th Cir. July

5, 2017) (rejecting a Section 2255 movant’s argument that “his conviction was the result of
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unlawful search and seizure and/or false arrest” where the district court ‘tfoatritie claim had
been effectively raised and rejected on direct appeal”).
2. Claimsthat Could Have Been Raised on Direct Appeal

“I't is wellestablished that a § 2255 motias not a substitute for a direct app&alRay
v. United Sates, 721 F.3d 758, 761 (6th Cir. 2013) (citibgited States v. Frady, 456 U.S. 152,
167-68 (1982)). [C]laims that could have been raised on direct appeal, but were not, will not be
entertained via a motion under 8 2255 unless the petitioner shows: (&)aceliactual prejudice
to excuse his failure to raise the claims previously; or (2) that hectisally innoceritof the
crime” Id. (citing Bousley v. United Sates, 523 U.S. 614, 622 (1998)Xhus, to the extent that
Mr. Braden raises anyew claimrelated to the allegedly illegal search and seizure, the Court is
procedurally barred from considering it unless he makes one of these showings.

Mr. Bradencannotestablish*actualinnocerte’ becausene does not cite to any newly
discovered evidenceSee Guadarrama v. United States, No. 166218, 2017 WL 3391683, at *3
(6th Cir. Feb. 13, 2017) (quotingcQuiggin v. Perkins, 133 S. Ct. 1924, 1928 (2013))T¢
show actual innocence, a petitioner must establish'ithdight of . . . new evidence, no juro
acting reasonably, would have voted to find him guilty beyond a reasonable”jloude does
assert however,several ways in whicthis trial and appellate counsel were ineffective in
litigating the allegedly illegal search and seizufand the ineffective assistance of counsel may
serve as “cause” to excuse the failure to raise claims on direct afgpedday, 721 F.3d at 764
63 (considering whether counsel’s asserted ineffectiveness excused a'siiadumte to assert
his Fourth Amendmd claim” priar to Section 2255 proceedings). The CaonsidersMr.
Braden'’s ineffectivaassistance claims related to the allegedly illegal search and seizure in this

context
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“To prevail on an ineffective assistance of counsel claim, a defendant must shq®) tha
‘counsels performance was deficientand (2) ‘the deficient performance prejudiced the
defense.” Id. at 762 (quotingrickland v. Washington, 466 U.S. 668, 687 (1984)).

At least twoof Mr. Braden’s assertions of ineffectiveness searckandseizure issues
areconclusory anatontradicted by the recardnd therefore insufficierib excuse his failure to
previouslyany new clains. See Kelly, 2017 WL 6048864, at *Pciting McFarland v. Yukins,

356 F.3d 688, 699 (6th Cir. 2004j)nding that a Section 2255 movant did not show “cause for
failing to raise [] a claim on direct appeal” where he “mentioned ineffectivistasse of
counsel,” but did “so summarilywithout “clearly indicat[ing]what issues counsel failed t
raise or how those issues would have changed the result of his dagst)Mr. Braden asserts
that Mr. Gonzalez was ineffective fdailing to file prerial motions, (Doc. No. Il at 16),
including a motion to suppre¢Boc. No. 1081 at 24, 2Y. But Mr. Gonzalez, in factfiled the
motion to suppress, (Crim. Doc. No. 33), even though Mr. Braden represented himself at the
suppression hearing. And secoit, Bradenasserts that appellate coundér. Houston was
ineffective for failing to raise “any issues from the suppression heari(igot. No. 11 at 16.)
This is both conclusory and contradicted by the record, as Mr. Hoclsetlenged thelenial of

the motion to suppress on direct appeal.

One specificassertion in Mr. Braden’s initial pro se motion is that Mr. Gonzales was
ineffective in failing to introduce an audio recording of the 911 call because it would have
demonstrated that the officers “illegally entered” his residence after a dispéasetd “No.”

(Doc. No. 1 at 6.)Mr. Bradenalso bringsa directchallengeto the search itself on essentially
this same basis.(Doc. No. lat 4, 7 (“[D]ispatch gave this Flex unit specific orders do not

respond to the residence the Flex officers respondedagngnd illegally entered the residence
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did a protective sweep and after the removal of (victim) Mr. Braden-pieym was observ[ed]
by flex officer Neil P. Wolfe.”).) In fact,Mr. Bradenraises this complainepeatedly throughout
the initial pro se motion and his subsequent briefif&e, e.g., Doc. No. 1 at 4, 7; Doc. No:1L
at 26-27, 29, 38; Doc. No. 1-4 at 25, 30, 36; Doc. No. 51 at 9, 18-19, 24-25, 28.)

Mr. Braden’s clearest expression of targumentas far as the Court can tell, is that the
police officers’ initial entry into his residenadid not fall under the “exigentircumstances
exception” to the Fourth Amendment’s warrant requirement becausdigpatchrecording
reflects thatthe officerswere “acting in a[] [c]apacity that was not ‘authorized’ by their
‘dispatcher.” (Doc. No. 51 at 24-25.)

As an initial matterthe CourtrejectsMr. Braden’s characterization of the dispatcher’s
communicabn with the officers. Theranscrip? reflects that, at some point, an officer said,
“(unintelligible) send me that,” and the dispatcher responded, “IBoaden, No. 095854, Doc.
No. 64 at 16 (June 8, 2010). Immediately afterwandsfficer said, “Send me that 51 please,”
and the dispater responded, “Yeah.1d. In two annotated excerpbf this transcript attached
to Mr. Braden'’s initial pro se motioér. Bradenwrote “No” next to the word “Yeah® (Doc.
No. 1-2 at 5%; Doc. No. 15 at 43) On this record, the Court does not agres the dispatcher
“ordered” any officers not to respond to Mr. Braden'’s residence, as he claims.

Even accepting Mr. Braden’s characterization, however, it has no relevaatsoexer
to the legality of any officer’'s entry into Mr. Braden’s residencen dbect appeal, the Sixth

Circuit found that the officers’ entry was justified for two independent readdnsBraden’s

5 At the suppression hearing, the Court admitgdranscript of 911 calls and dispatch
communications pertaining to the events at issue h@eim. Doc. No. 71 at 245.)At the time, the
Government noted that the transcript lists an incorrect name for sdire afficers. Id.)

6 The Court also notes Mr. Gonzalez's affidavit, in which he statefhi¢éhaeviewed the transcript
of the 911 call and the dispatcher nesaid anything like [instruct[ing] police officers not to enter Mr.
Braden'’s residence.]” (Doc. No.-&lat 2.)
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consent, and the exigeatrcumstances exceptionNeither reason is affected by théspatch
communication relied upon by Mr. Braden.

Mr. Braden oncedé on direct appedithat ‘the police officers’ initial presence in [his]
home was probably consented to.” (Crim. Doc. No. 130 at 3.) And this concession was for
good reasor-Mr. Braden’s comments when the officers arriatdnis resiédnce, agsecordedon
the 911 call, would have made it hard to argue otherwise. The transcript of the 911 call is
consistent with the premise that Mr. Braden specifically consented to theféingy, and that
he knew they were affiliated with the pm#i He said,'come in officer. Somebody tell the police
to come in now. I'm sitting down on my bed. I'm here sir. I'm right here sirfic&f
Braden, No. 095854,Doc. No. 64 at 13. Mr. Braden’s suppression hearing testimony regarding
this call isalso consistent with consent:

Q. So Mr. Braden, just before we stopped, you heard the portion where you

yell up -- basically telling the officer you're down here, you're sitting on the bed,

all that? Remember that?

A. Yeah. | tell them to come in my hige, yeah.

Q. Okay.

A. Yes, sir, | am glad to see somebody there. | hear my front door open, |

say, “Officer, I'm down here.” They don't identify thesglf. They don’t say,

“Officers.” You see on the tape; they don't identify theg}f. | hear my font

door open, I'm thinking it's the paramedics or the officers. I'm down here in the

bedroom.

(Crim. Doc. No. 71 at 243-44.)

Likewise,whether thedispatchettold a particular officemot to respond to the residence
is irrelevant to theapplication of theexigentcircumstances exceptidn this context. As the

Sixth Circuit noted on direct appedl|aw enforcement officers may enter a home without a

warrant to render emergenagsistance to an injured occupdnt.(Crim. Doc. No. 130 aB
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(quoting Brigham City, Utah v. Suart, 547 U.S. 398, 403 (200%) “This ‘emergency aid
exception does not depend on the officessibjective intent or the seriousness of any crime they
are investigating when the emergency ariseblichigan v. Fisher, 558 U.S. 45, 47 (2009)
(quoting Brigham City, 547 U.S. at 404)5). Instead, “[i]jt requires only an objectively
reasonable basis for believing that a person within [the house] is in need of inenzédiiat d.
(internal citations and quotation marks caeif).

As stated aboveMr. “Braden and his former girlfriend, Keyiona Oatis, called 911 to
report that she had stabbed him with a knife and to request that the police and an ambulance
cometo his residencé. (Crim. Doc. No. 130 at 2.)Mr. Braden hasat explained how the
dispatcher's communication would have affected the officers’ fottlee he neededmmediate
aid for his stab wounds, particularly given the fact that medical personnelnegion the scene
before officers entered Mr. Braden’s reside See Stricker v. Twp. of Cambridge, 710 F.3d
350, 35960 (6th Cir. 2013) (discussinthacker v. City of Columbus, 328 F.3d 244 (6th Cir.
2003) andlohnson v. City of Memphis, 617 F.3d 864 (6th Cir. 2010)) (“[A] 911 call on behalf of
an injured party and affirmative evidence that someone may be or could be hurt can each
contribute substantially to an objectively reasonable belief in the esésteh a medical
emergency.”).

In sum, Mr. Gonzalez was not ineffective for failing to introduce the audidransicript
of the 911 call and dispatcher recordatgrial, and so this clairdoes notct as cause txcuse
Mr. Braden'’s failure to bring anyew searchandseizure claim at an earlier proceedinbhis is
true for two reasons. First, thecordingdoes not stand for the proposition Mr. Braden says it
does—it does not clearly reflect that the dispatcher told the officers not to respond.to M

Braden’s residence. And second, even if it did, that communication would have no bearing on
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the legality ofthe officers’ entrybecause Mr. Braden consentadd the exigentircumstances
exception would still apply Thus, Mr. Gonzalez was niteffectivefor failing to introduce this
recording at trial, Mr. Houston was naeficientfor failing to raise thisssue on appeal, and Mr.
Braden cannot rely on this line of argument to excuse his failure to previouslyaoyngther
claims related to the allegedly illegal search and seizure.

There is one more assertion of ineffectivertbas Mr. Braden may be gghg on to gain
consideration ohew“illegal search andeizuré claims. He asserts thadlr. Gonzalez failed to
“object to” perjured testimony at themuression hearing and at trial, (Doc. Nel &t 16, and
he seems to assert that Mr. Houston wa$fective for failng to address perjured ordansistent
testimony on appeal (Doc. No. 1-1 at 31; Doc. No. 108-1 at 26, 30, 32).

Throughout his initial pro se motion and subsequent briefing, Mr. Braden intersperses a
great deal of argument that testiny waseitherinconsistent o perjuredin some way—mostly
the testimony of Officers Wolfe, Park, and Wes$ee( e.g., Doc. No. 11 at 31; Doc. No. R at
70—74 Doc. No. 14 at 29, 41; Doc. No. 51 at 3112, 23, 28; Doc. No. 108 at 9, 2425, 3132,

34, 40; Doc. No. 118 at 3, 10.Jhis arguments often opaque or conclusoryand Mr. Braden
does not alwaysie the allegations of perjurio a claim of ineffectiveess. Nonethelessthe
Courthasconsideedwhether based on Mr. Brades'argumentMr. Gonzalez was ineffective in
handlingallegedly inconsistent or perjurgéelstimony as it relates to the search of Mr. Braden’s
residence. And for the following reasons, the Court concludes that Mr. Braden has not
established such a claim.

Mr. Gonzalez was not ineffective at the suppression hearing because, due todén’8ra
insistence on representing himself, Mr. Gonzalez was not serving as MenBr@ounsel at the

time. See Wilson v. Parker, 515 F.3d 682, 698 (6th Cir. 2008) (citirgretta v. California, 422
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U.S. 806, 834 n.46 (1975)) (“Logically, a defendant cannot waive his right to counsel and then
complain about the quality of his own defefse.For this same reason, Mr. Houston was not
ineffective for failing to raise Mr. Goratez's alleged ineffectiveness appeal.

Officer Wolfe did not testifyat trial, but Mr. Braden seems to argue that Mr. Gonzalez
should have subpoenaed Wolfedo so, (Doc. No. 108 at 26),because Wolfe’suppression
hearingtestimonywas perjurear inconsisten{Doc. No. 11 at 31, 72; Doc. No.-4 at 41) Mr.
Braden also maintains that Officers Park and West, whoiéektifboth the suppression hearing
and attrial, committed perjury.(Doc. No. 22 at 71, 73; Doc. No.-4 at 4342;Doc. No. 51 at
22-23; Doc. No. 108L at 3+32.) But theexamples ofalse testimonyivenby Mr. Braden are
clearly baselessmischaracterizedor inconsistencies sminor as to have no effectnothetrial
resut.

Starting with the clearly baseles$/r. Braden asserts that Officer Wolfe gave perjured
testimonyat the suppression hearing about contacting dispatoteke surghat an ambulance
wason the way to Mr. Braden’s residence. (Doc. Nd.dt 41.) Despite Mr. Braden’s assertion
to the contrary,he fact that this contact was not capturedttfedispatch recordingloes not
mean that it did not happerAs to Officer Park, Mr. Braden makescanclusoryassertion that
the Government tampered with the dispatch recording tdPakk voice. (Doc. No. 51 at 22.)
Somewhat relatedly, Mr. Braden seems to argue that Park could not have been iddnsees
while he was there because Park is “Chine[se]” and the officers in the residencehsege “t
white Males.” (d. at 22-23.) These unsupported assertions are not persuabivally, as to
Officer West,Mr. Braden asserts thaie lied about his own middle name at the suppression
hearing seemingly because another officer wahsimilar name waslisted on a report as

responding to the scenéDoc. No. 12 at73.) But, as OfficerCory West testified at the time,
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there was an MNPBergeannamedChris West, and they are two different peopleg/Crim.
Doc. No. 71 at 175-76.)

On to the mischaracterizatierMr. Braden asserts that Pdekdselytestifiedbecause his
description ofMr. Braden’swounds was not accurate. (Doc. No. 51-at®Doc. No.108-1 at
34.) Specifically, Mr. Braden seems to assert that Park’s testirmusy have been false because
Mr. Braden “was never stafdal] under his ‘arm.” (Doc. No. 108 at 34.) But at no point did
Park testify that Mr. Braden was actually stabbed under his arm. Ratkreal, &ark testified
tha he noticed Mr. Braden sitting with a bloody towel over his shoulder and chestfirehe
entered Mr. Braden’s bedroom. (Crim. Doc. No. 123 at 97.) thark testified that hasked
Mr. Braden “to lift up his arm so [he] could take a look at the wdun(dd.) This could be
reasonably read as a request by Park for Mr. Brademntdy move his arm away frorthe
towel covering his wounds; regardless, when administering medical aid to som#omestab
wound in the chest area, it would not be unusual to ask hmotehis arm to get &etter look.
Thus, Mr. Braden misinterprets Parkéstimony on this point.

Turning to the alleged inconsisteneiebir. Braden challengethe officers’ testimony
regarding the timing atheir arrival atthe residence and the timing of the searcBod. No. 11
at 31; Doc. No. R at 76-71, 73-74 Doc. No. 14 at 39-42 Doc. No. 51 at 1413.) Mr. Braden
seemdo base these challenges on minor differences in how offiesxgibedhe timing ofther
arrival and search through testimony and as reflected on various refortge of the officers’
testimony regarding the timing of these events was given in general or iapge®xerms, and
therefore did not create inconsistencie§ee(Crim. Doc. No. 1 at11 (Wolfe’s suppression

hearing testimony)d. at 191-92(West's suppression hearing testimony); Crim. Doc. No. 123 at

! Officer Wolfe’'s suppression hearing testimony was consistent withedflest’s testimony on
this point. (Crim. Doc. No. 71 at 48—49
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92, 103 (Park’s trial testimonyid. at 117 (West’s trial testimony).JYo be surehowever, the
exact timing of events is nabnsistent throughout the entire recor@orfppare Doc. No. 14 at

53 (West's arrest warrant affidavit reflecting that he responded toBKMden’s residence at
12:30 a.m. on January 17)ith Doc. No. 14 at 11 (West's testimony at Mr. Braden’s state
violationof-probation hearing that Officer Wolfe called him at 1:00 a.m. on January 17).)

Mr. Braden als@ointsto an inconsistencyn the record regardingghen Officer Wolfe
observed the platmiew evidence and the knife used to stab @ifficer Wolfe. (Doc. No. 11 at
31.) He baseghis challenge oran apparentifferencebetween thedispatch recording ah
Wolfe’s suppression hearing testimonyld.) The dispatch recordingyanscriptreflects that
Wolfe had not seen the knife by the time he observed theyaimnevidenceBraden, No. 09
5854, Doc. No. 64 at8l whilehistestimonyat the suppression heariogn be read to reflect that
he saw the knife and tleidence at about thersa time(Crim. Doc. No. 71 at 16, 33-85

Mr. Braden presents one more minor inconsistency regarding his front door: Wolfe
testified at the suppression hearing that it was slightly ajar, and the¢i®ark used his fodd
push it open (Crim. Doc. No. 71 at 12,-3Q); Park, on the other hand, testified that the door
was wide opeifCrim. Doc. No. 71 at 7¥4, 80-81 (suppression hearing testimony); Crim. Doc.
No. 123 at 10910 (trial testimony)).

The Court concludes that Mr. Gonzalez was not deficient in handling any of this
allegedly inconsistent testimony at trial'he trial testimony of Officers Park and West was not
inconsistent with their own prior statementseach other’s trial testimongnd so Mr. Gonzalez
would not have had a basisdtiack their credibility using the alleged inconsistencies identified
by Mr. Braden. Any trial testimony regarding the timing of events was given in approximate

terms. During his crossexamination of Officer Park, Mr. Gonzalez tested Park’s recollection
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Mr. Braden’s front door, and Park’s testimony did not contradistown prior statements.
(Crim. Doc. No. 123 at 1690.) Mr. Gonzalez also cregxamined Officer West, and/est’s
testimony was consistent with his own prior statemeAtsto Officer Wolfe, Mr. Braden asserts
that Mr. Gonzalez should have subpoenaedthitestifyand attackd his credibilityat trial But

the Court cannot conclude that Mr. Gonzalez was deficient for failing to do so bebatise t
would requirea great deal of speculation about Wolfe’'s expected trial testimony.

Additionally, and perhaps more importantye Court concludes that Mr. Gonzalez's
handling of the alleged inconsistencies did not prejudice Mr. Bratierestablish prejudicé/r.
Braden“must show that there is a reasonable probability that, but for counsel’s unprofessional
errors, the result of the proceeding would have been differAnteasonable probability is a
probability sufficient to undermine confidence in the outconférickland, 466 U.Sat 694. “In
making this showing, ‘[i]t is not enough . to. show that the errors had some conceivable effect
on the outcome of the proceeding.3ylvester v. United Sates, 868 F.3d503, 511(6th Cir.
2017) (quotingStrickland, 466 U.S. at 693).Instead,Mr. Braden“must show that ‘counsel’s
errors were so serious as to depifilien] of a fair trial, a trial whose result is reliable.’I'd.
(quotingStrickland, 466 U.S. at 687).

Here, here is not a reasonable probability that the minor discrepancies idenyifidd b
Braden, considered individually or collectively, would have resulted in a differecdoroatat
trial. The testimony oOfficers Wolfe, Park, and Westas consistent on the substantive facts
underlying the& resmpnse to Mr. Braden’s residence and the subsequent se&eehUnited
Sates v. Fields, 763 F.3d 443, 462 (6th Cir. 201&uoting United States v. Lochmondy, 890
F.2d 817, 822 (6th Cir. 1989)) (“[M}e inconsistencies in testimony by government withesses

do not establish knowing use of false testimony.kMoreover,as the Sixth Circuit found on
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direct appeal, the evidence supporting Mr. Braden’s guilt at trial was “oeéniiyg,”® and
included “the firearms and drugs found at his residence and his admissions in recibrded ja
calls.” (Crim. Doc. No. 130 at 4-5.)

Mr. Braden’s claim that Mr. Gonzalez was ineffective for failing to objecupposedly
perjured testimony is without merit. Accordingly, Mr. Houston was not ioe¥e for failing to
raisethis issue on appeal, and Mr. Braden cannot rely on this claim to excuse his failure to
previouslyraise any new‘illegal search and seizure” claimsSee Sylvester, 868 F.3d at 510
(quotingMonzo v. Edwards, 281 F.3d 568, 579 (6th Cir. 2002)) (“[O]nly when ignored issues are
clearly stronger than those presented, will the presumption of effectiggaass of counsel be
overcome.”).

Finally, the Court notes that, adjacent to some of his argument regarding supposedly
perjured testimony, Mr. Braden ptides legal citations that mdean attempt to invoke a claim
that the Governmentommitted prosecutorial misconduct nowingly presenhg false
testimony. (See Doc. No. 14 at 43.) Any such claim will be denied for three reasons. First, it is
not amonghe categoriesf claims identified by the Sixth Circuit on appeal, and it isahedrly
identified on the initial pro se motion itself. Second, it is insufficiently pled under Rule 2(b) of
the Rules Governing Section 2255 Proceedings in the United States District CBactson

2255 Rules”)because Mr. Braden does not clearly state the facts suppthignground. See

8 The Sixth Circuit has noted that its own prior characterization octdagpeal that evidence of
guilt was“overwhelming” makes it “questionable” that a Section 2255 movant couldystitéesprejudice
prong of a claim for ineffective assistance of cseinRay, 721 F.3d at 763 n.2 (citatiamitted).

° Mr. Braden references these recorded jail calls in his initial pro se rmatalseems to assert
that they should not have been admitted at trial because his presence as jhiewesult of this allegedly
illegal search. (Doc. No. 1 at 5Because Mr. Braden’s “illegal search and seizure” claim is without
merit, this claim fails as well. Additionally, to the extent that Mr. Braideattempting to challenge the
admission of the recorded jail calls on an independent basis, the Coestthat the monitoring of
inmates’ calls does not violate the Fourth Amendmesee United Sates v. Adams, 321 F. App’x 449,
462 (6th Cir. 2009).
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Merritt v. United States, No. 2:13cv-02304, 2016 WL 447729, at *6 (W.D. Tenn. Feb. 4, 2016)
(dismissing a Section 2255 claim based on failure to file a motion to suppress urel&).Rul
And third, for substantially the same reasassbove Mr. Braden has not established that the
allegedly “false testimony could . . . in any reasonable likelihood haeeteatf the judgment of
the jury.”” Fields, 763 F.3dat462 (quotingGiglio v. United Sates, 405 U.S. 150, 154 (6th Cir.
1972)). As the Sixth Circuit has explained, “[t]he burden ‘is on the defendants to show that the
testimony was actually perjured, and mere inconsistencies in testimon§@obgrnment
witnesses do not establish knowing use of false testirfiomg. (citing Brooks v. Tennessee, 626
F.3d 878, 895 (6th Cir. 2010)). Mr. Braden has not carried his burden of demigstrat any
supposedly falstestimonywould have affected the jury verdict, and this prospective claim fails.

C. I nsufficient Search Warrant

Mr. Braden’schallenge to the sufficiency of the search warrans fail the same reasons
as his “illegal search and seizure” clait is an attempt to relitigata claim previously decided
by the Sixth Circuitand Mr. Braden has not demonstrated cause to excufaline to assert
any new‘insufficient search warrant” claims on direct appeal.

1. Previously Raised on Direct Appeal

In the initial pro se motion, Mr. Braden asserts that the search warrant wasl invali
becauset was “not a part of the state covecords it was obtained and never executed.” (Doc.
No. 1 at 6.) The Court construes this as a claim that the search warrant and its exeargon

invalidated by Officer West's four-month delay filing the return of ser¥ice

10 This construction is consistent with Mr. Braden’s arguments in the attgatbno the initial pro
se motion andhis subsequent briefing.S¢e Doc. No. 11 at 23, 27; Doc. No.-2 at 71; Doc. No. 4 a
6—7; Doc. No. 1-5 at 135; Doc. No. 108-1 at 35-36.)
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The Sixth Circuit addresdethis claim on direct appeallThere, Mr. Braderspecifically
arguedthat both the search warrant and its execution were invalidated by Officer West's
“unreasonable delay” of four months in filing the return of service for the mtar(Boc. No. 21-

1 at23.) The Sixth Circuit rejectethis argument

Braden challenges the search warrant on the basis that Officer West took four

months to filethe return of service for the warrantailure to make a prompt

return of a search warrant bears ‘hetation atall to the command of the Fourth

Amendment which bars unreasonable searches samlres,” as the return

requirement comes “into play after the search and seizure [are] completed.”

United Sates v. Dudek, 530 F.2d 684, 691 (6th Cir. 1976rurthermore, Baden

failed to showany prejudice from the delay in filing the return of servicgee

United Statesv. McKenzie, 446 F.2d 949, 954 (6th Cir. 1971).

(Crim. Doc. No. 130 at 4.) While Mr. Braden argues that Mr. Houston was ineffective in
litigating this daim because he did not properly support the argument with case law, (Doc. No.
1-1 at 15),Mr. Braden does not offer any case law that cuts against the Sixth Circuit's
conclusion. Nor does rehallengethe Sixth Circuit’s finding that he failed to demaas¢é how
the delayed return of service prejudiced hifius, the Court cannot consider this claim because
it was “effectivelyraised and rejected” on direct appéadlly, 2017 WL 6048864, at *2, aridr.
Houston was not ineffectiva litigating it.

2. Claimsthat Could Have Been Raised on Direct Appeal

Any new claims related to the sufficiency of the search waraseprocedurally barred
because Mr. Braden could have, but did not, assert them on direct appeal. Moreover, he cannot
demonstrate anineffective assistance as cause failing to litigate theseclaimsbecause they
are unsupported by the record.

In the initial pro se motianMr. Braden asserts that “the ‘probable cause[]’ [was]

unsigned,” (Doc. No. 1 at 5), and that “probalchuse’ wa never determine[tlj([Doc. No. lat

6.) The Court considers theassertiongogether and construes them as a claim that the search
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warrant authorizing a search of Mr. Braden’s residemess invalid because the affidavit in
support of probable causeasnot signed. Tis claim however, is baseless.

There are two copies of the search warrant attached to Mr. Bradergkpritise motion.
One copy is heavily annotated by Mr. Braden, and the return of service is naetzum (Doc.
No. 1-4 at 75-79.) The other copy hasnly a few underlines on it, and the return of serisce
completed. Id. at 86-84.) On both copies, however, it is clear thatlgeAngelita Blackshear
Dalton, a Davidson County General Sessions Court Judge, signed the affidavit in sugpert of
search warrant completed by Officer Cory Westd. &t 78, 83.) Judge Dalton also clearly
signed the search warrant itselfd. @t 75, 80.)

In apparent acknowledgment that the record plainly contradicts his claim, MierBra
next argus that Judge Dalton’s signature was forgedSee(Doc. No. 1081 at 37.) This
assertion can be readitgjectedbecause it is entirely speculative and conclus@yt adeeper
review ofthe record alsareflects thatit wasinvestigated and debunkgutior to Mr. Braden’s
trial.

Attached to Mr. Braden'’s initial pro se motion is an investigative reptetdddovember
18, 2008. (Doc. No.-b at 61.) According to this repomn investigator interviewed Judge
Dalton, she authenticated her signature on the search waarashshe stated that she relied only
on the facts in the affidavit.Id.) Additionally, an employee at the criminal court clerk’s office
told the investigator that she was very familiar with Judge Dalton’s signatwdethat the
signatureon the search warrant was Judge Dalton’sd.) ( There isalso a letter from Mr.
Gonzalez to Mr. Braden dated December 17, 2008, docketed in Mr. Braden’s criminal case.
(Crim. Doc. No. 44.) This letter is heavily annotated by Mr. Braden, and Mr. Begubemently

wanted the Court to see his notes to support his request to represent himself &.t&rim
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Doc. No. 43; Crim. Doc. No. 44 at 1In the letter, Mr. Gonzalezelays the information in the
investigative report. (Crim. Doc. No. 44 at F)nally, in Mr. Gonzalez’s subsequent motion to
withdraw, he represented to the Court thairaestigator “interviewed the judge that signed the
search warrant to verify her signature.” (Crim. Doc. No. 39 at 2.) Mr. Biadar-fetched
attempt to undermine the search warrant on this basis thhasighitial pro se motion fails.

Mr. Braden raises two more challenges the sufficiency of the search whatahé could
havebroughton direct appeal. These challenges ase without meritbecause it would have
been futile for counsel to raise geeissuem the first place.

First, Mr. Braden seems to argue that Officer West misled Judge Dalton imatinant
affidavit because he did not include that he observed the scene at Mr. Brad&téace before
completingthe affidavit (Doc. No. 14 at 4, 27, 38.) Thiss a mischaracterizationWhile the
affidavit beginsby reciting information that Officer West received from Officer Wolfe,aeg
on to state that Wolfe called his supervisor alder detectives to come to the scene after
observing certain inculpatory plawew evidence. (Doc. No. 14 at76, 81.) The very next
sentence readsBased on your affiant’s training and exparce, thewhite powder substance
and white rock substance is cocaine/crack cocaine, a Schedule Il controllehsebst(d.)
Thus, the text of the affidavit reflects that Officer Weatvthe plairview evidenceinitially
observed by Officer Wolfbefore he completed the affidavit.

It appears that Mr. Braden may arguanikrly, that Officer Wolfe should have
completed the warrant affidavit instead of Officer West because Wolfe made tia init
observations.(Doc. No. 14 at 27, 30.) But “[i]t is not necessary that the evidence establishing

probable cause reflect the direct personal observations” of the individual tognpllee
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affidavit. United Sates v. Miller, 314 F.3d 265, 268 (6th Cir. 2002) (cititinited Sates v.
Williams, 224 F.3d 530, 532 (6th Cir. 2000)).

For all of these reasons, Mr. Braden'’s “insufficient search warrant” cldlrhendenied.

D. Insufficient Arrest Warrant

Mr. Bradens “insufficient search warrant” claim will also be denied becausepitises
one of his unsupported assertiomgarding the search warranrhe asserts thahe official
whose name is on tharestwarrants did not actually sign them. (Doc. No. 1 at 5; Doc. Nb. 1
at 23; Doc. No. ¥4 at 6) According to Mr. Braden, two deputy clerks nhamezbBraDyer and
Karen Williams!! forged the signatur@r initials of Steven Holzapfel, @avidson County
judicial commissioner. (Doc. No. 1 at 5; Doc. No.-4 at § Doc. No. 15 at 134-35; Doc. No.
108-1 at 29-30.) Mr. Bradenalso asserts that trial counsel Mr. Gonzalez was ineffective for
failing to investigate this issue. (Doc. No. 1-1 at 17.)

There arecopies offour statearrest warrants fokir. Braden attached to his initial pro se
motion These warrants relate tbages fordomestic assault, (Doc. No-4lat 58) possession
of a firearm with intent to commit a dangerous felofy. at 52) felony drug offensejd. at 56);
andunlawful use of drug parapherna(id. at 54). Each warrant is accompanied by an affidavit,
and each affidavit is signed by CommissioHetzapfel'? (Id. at 53, 55, 57, 60.)The assertion
that Dyer and Williams forged these signatures is, Hilseassertion that someone forged Judge
Dalton’s signatire on the searcivarrant entirely speculative and conclusory. The Court gives

this dubiousassertiomo weight.

1n Mr. Braden refers to these individuals as “Deboro Dyers” and “Karran Wdliamhis pro se
briefing, (ee, e.g.,, Doc. No. 1 at 5), but the Court redadp them in the manner listed on the arrest
warrants attaaid to the initial pro se motidisee, e.g., Doc. No. 1-4 at 52, 58

12 There are also copies of the four state arrest warrant affidavits that lankni€sioner
Holzagdel’s signature and appeartasugh they are computer generate@iesof the original documeat
(Doc. No. 1-4 at 59, 64, 67, 69.)
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Moreover, the Court agrees with the Governmestaementin its response to Mr.
Braden’s supplemental brief: “Even if the state [arrest] warramgse] somehow issued in
violation of local requirements, nothing in such a violation would prevent federal a@horiti
from indicting, arresting, and convicting [Mr.] Braden of his federal offehs@oc. No. 116 at
12). The original indictment in this case charged Mr. Braden with being a felonsagsosn of
firearms and possession with intent to distribute cocaine base and co¢&ime.. Doc. No. 1.)
The guns and drugsalleged in the indictmentvere seized pursuant to the search warrant
discussed abowenot the four arrest warrants at issuere Mr. Braden’s “insufficient arrest
warrant” claim, and his related ineffectrassistance claim, are without merit.

E. Racial Discrimination in the Selection of the Jury

Next, Mr. Braden ssertsthat the Court “deleted 4 black Jurors from the panel of 31
jurors with 2 Blacks and all white Jurors from a suburban area.” (Doc. No. 1 at 6; @dON
1 at 6.) He alsoasserts that trial counsel Mr. Gonzalez was ineffective for failing to challeng
“the all white jury.” (Doc. No. 11 at 16.) Mr. Bradendid notraise any claim based dhese
assertion at trial, and he Court can find néurther explaationor supportfor themat any point
in Mr. Braden’s voluminous pleadings.Whether construed as a challenge to theial
composition of the juryane] or the makeup of thpirors selected for triakhis claimhas no
basis in the recordnd will be denied.

A defendant hathe“right to a jury elected from a fair crosgction of the community.”
Holmes v. United Sates, 281 F. App’x 475, 479-80 (6th Cir. 2008) (citibgited Satesv. Allen,

160 F.3d 1096, 1101 (6th Cir. 1998)Jo make gorima facie showing that this right has been
violated, Mr. Braden “must establish that: (1) the group alleged to be eddsidedstinctive

group in the community; (2) the representation of this group in venires from which jigies a
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selected is not fair and reasonable in relation to the number of persons in the comandn(8y;
this undefrepresentation is due to systematic exolusof the group in the jury selection
process. Id. (citing United Sates v. Buchanan, 213 F.3d 302, 308 (6th Cir. 2000}ere,Mr.
Braden may have alleged thiest elementsee United States v. Johnson, 40 F. App’x 93, 96 (6th
Cir. 2002) (“[lt is a given that African-Americans are a distinctive group within the
community”), but he does not offer any supporting facts or evideacsatisfy he second or
third elementg® Thus,Mr. Bradencannotestablisha fair crosssection claim
A defendant alstas the right tehallenge‘a prosecutos use of peremptory challenges
in a racially discriminatory mannér.Valentine v. United States, 488 F.3d 325, 338 (6th Cir.
2007) (citingBatson v. Kentucky, 476 U.S. 79, 106 (1986))To make “a prima facie casd
racial discriminatiori, Mr. Braden“must demonstrate that: (1) he is a member of a cognizable
racial group; and (2) the prosecutor exercised peremptory challengaadweer from the venire
members of the defendastrace.” United Sates v. Collins, 195 F. App’x 419, 422 (citing
Batson, 476 U.S. at 96). Importantly, where the record “does not indicate the race or ethnicity o
any” prospective juror, the Court does not have a basis to conclude that a violation odcurred.
Here, thevoir diretranscript does nandicate the race of amyrospective juror. Nor does
it establishwhat, if any, peremptory challengd®e Government exercised’he Court excused
threepotential jurordrom the jury poctonedue tothejuror’s hearing difficulties, (Crim. Doc.
No. 123 at 46)anotherdue to the juror's concern that prior experience with law enforcement
might affect his decision in the caséd. (at 47-48), anda third due to thguror’'s financial

burdens id. at 59). In his afidavit, Mr. Gonzalezstates that hedid not keep any notes

13 The Court notes that there is no objective basis imdberdfor Mr. Braden’s statement that the
jury panelor jurorsselected for trialvere al “from a suburban area.” For one thing, “suburban” is a
nebulous term, and Mr. Braden does not define it. Nonetheless, of thethhéyprospective jurors,
eight reported their place of residence as simply “Nashville.” (Crim. DoclR®at 1617, 2425, 27,

29, 47-48.) Four of these eight individuals were seleétedrial, anda fifth served as thalternate juror.
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regarding the race of panel members but | do not recall having any conbewurtsbéack
members of the panel being stricken.” (Doc. Na324t 2.) Mr. Gonzalez also states thalf.
Braden wasvery involved in exercising peremptory strikes and he insisted on having ¢cemple
control over which panel members were stricken and which were (lot) According to Mr.
Gonzalez, Mr. Bradenrfever raised any concerns with me at trial regarding bieekbers of
the panel being inappropriately stricken by the judge or the goverringéah).

Put simply,there is nothing in the record to establish that @mwernment exercised
peremptory challenges in a racially discriminatory manner, or tiie@atCourtomitted “black
prospective jurors on account of their raegien selecting the jurfpr trial. See Jonesv. United
Sates, No. 2:09CV-009,2012 WL 256197, at *5 (E.D. Tenn. Jan. 27, 20t@jecting a Section
2255 claim based on racial discriminatiorjuny selection because the movant did not carry his
burden of pleading “facts, not conclusory statements unsupported by fadts'Braden’s claim
for “racial discrimination in theselection of thejury” is without merif as is his related
ineffective-assistance claim.

F. Brady Claim

The Sixth Circuit did noincludea Brady claim when listingthe claims in Mr. Braden’s
initial pro se motion.Braden, No. 146395, Doc. No. 1R at 1-2. But, while Mr. Braden does
not reference it on thimrm at the beginning of his initial pro se motion, the “table of contents”
section for the motion refers to a “Brady Violation.” (Doc. Nel at 4.) Thus, the Court will
consider Mr. Braden’8rady claim, even though hdoes notattempt to specificallgxplainit
until about 300 pages into tipeeading (Doc. No. 14 at 2.) There, Mr. Braden assethat the
Government committed Brady violation by not producing copies of the original, signed arrest

warrants until February 18, 208%fter the hearing on his motion to suppress. (Doc. Nbatl
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2,5, 32 seealso Doc. Na 51 at 16, 20. The Court assumes without deciding tBeddy apples
to suppression hearingsSee United Sates v. Taylor, 471 F. App’x 499, 520 (6th Cir. 2012)
(taking the same approachYonetheless, this claim fails.

“A Brady violation requires three elemen(4) ‘[t]he evidence at issue must be favorable
to theaccused, either because it is exculpatory, or because it is impéa¢R)rth[e] evidence
must have been suppressed by the State, either willfully or inadveérteartty (3)‘prejudice
must have ensuéd. United States v. Rafidi, 829 F.3d 437, 447 (6th Cir. 2016) (quottigckler
v. Greeng, 527 U.S. 263, 281-82 (1999)).

For the reasonstated above in the discussiof Mr. Braden’'s “insufficient arrest
warrant” claim Mr. Braden has not satisfied the first and third elements. That is, copies of the
signed warrantsvere not exculpatory notimpeaching andno prejudice ensued by Mr. Braden
receiving them after the suppression hearinir. Braden presents nothing beyond mere
speculation that the signatures on the arrest warrant affidavits were famgkthe arrest
warrantswould havehasno bearing on the disposition of Mr. Braden’s motion to suppress.

Mr. Braden also has not satisfied the second elem&rdtamp on the warrants reflects
that a “true and exact copy of the original” was obtained on February 9, (@389 No. 14 at
52, 54, 56, 58), merthan a week after the hearif@im. Doc. No. 49). The Government sent
Mr. Braden copies of the signedarrantson February 18 (Doc. No. 14 at 51.) Thus,the
warrants were not ithe Government's possession before the hearing, and the Government
supplied Mr. Braden the warrants soon after receiving them. In these circumstanees, th
Government did notuppress the signed arrest warranighin the meaning oBrady. See
United Sates v. Pembrook, 876 F.3d 812, 826 (6th Cir. 2017) (citiklnited Sates v. Aichele,

941 F.2d 761, 764 (9th Cir. 1991§applying the Ninth Circuit's holding that & federal
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prosecutor had no duty to procure materials prepared for the state courts which were not
otherwise under federal contfplvacated on other grounds. Accordingly, Mr. Braden’8rady
claim is without merit.

G. I neffective Assistance of Trial Counsel

Mr. Bradenasserts that Mr. Gonzalez was ineffective in various ways before trialgdurin
trial, andat sentencing At the outset, the Court notes that the most efficient disposition of many
of these claims involves an assessment of the underlying methe adsue. That is because
most of underlying issues are clearly baseless, and “counsel ‘cannoffeetive for a failure to
raise an issue that lacks merit.8heppard v. United Sates, No. 176178, 2018 WL 1738214, at
*1 (6th Cir. Mar. 15, 2018) (quotin@reer v. Mitchell, 264 F.3d 663, 676 (6th Cir. 2001)).
Nonetheless, to preiWaon his “ineffective assistance of trial counsel” claiMr. Braden must
establish boththat *his counselprovided deficient performanteand “that the eficient
performance prejudiced” his defensgylvester, 868 F.3dat 510-11(citing Srickland, 466 U.S.
at 687). And “acourt deciding an ineffective assistance claim” need not “address both
components of the inquiry if thgnovant] makes an insufficient showing on on&tickland,

466 U.S. at 697.

With these principles in mind, the Court will addressh specifiassertiorof ineffective
assistance by trial counsalturn, including any overlappinglaims of appellatenieffectiveness
where appropriate.

1. Pretrial | neffectiveness

Mr. Braderis first asserted ground for relief in the initial pro se motion isstireewhat

inscrutable claimthat Mr. Gonzalez was “ineffective for not challenging that the Federal

Jurisdictional elem@s is purely Intrastate noneconignactivity for the Federal drug statute in
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reference to 21 U.S.C. 841(a)(1) however the state drug charge counp@ssa)/s Wintent to
sale anddr dilivery was purely ‘local’ in nature.” (Doc. No. 1 at 48s a seeminglyelatedly
matter Mr. Bradenasserts that Mr. Gonzalez waeffective for “not challenging the subject
matter jurisdictiori (Doc. No. 11 at 16), and thathe federal government lacked jurisdiction
becauséis casewas “local in nature* (id. at 23. The Court considers these assertions together
andliberally construes them as a claim that Mr. Gonzalez was iteféefor failing to argue that
Mr. Braden'sthreestatutes of convictioareunconstitutional. This claim, however, is without
merit because the Sixth Circuit has specifically considered and rejectedutiomstl challenges
to all three statutes

Mr. Bradens statutes of conviction ard8 U.S.C. § 922(g)(1)21 U.S.C. § 841(a)(1);
and 18 U.S.C. 8§ 924(c)(1)(A). As to the first statute, Mr. Gant incorposatddllengdo its
constitutionality in lhe amended Section 2255 motion. He argued that Section 922(g) “
unconstitutional on thebasis tlat it does not @éminalize an offense affecting ‘interstate’
commerce; therefor@\r.] Braden’sindictment did not charge an offense which Congress could
validly criminalize under th€€ommerce Clause.”Braden, No. 146395, Doc. No. 1P at 2
This Courtrejected the claim, and the Sixth Circuit concluded that reasonable jurists would not
debate this conclusion becaubkat Court “has specifically upheld § 922(g)(1) as constitutional
under the Commerce Clausdd. at 4 (citingUnited States v. Henry, 429 F.3d603, 61820 (6th

Cir. 2005)).

14 Mr. Bradenalsoseems targuethat the district court lacked jurisdiction because his federal case
was not procedurally connected to his state casernme way (See, eg., Doc. No. 11 at 28 (asserting
that Mr. Gonzalez “failed to obtain[] the Nogi for removal from [the] Unite8taes Attorney”).) To be
clear, Mr. Braden’s federal criminal case was an entirely separate legal prodeauiinis state criminal
case. And so, any argument that Mr. Gonzalez was ineffective forgfadimddress some deficient
procedural connection tveeen the two is misguided.
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As to the second statyt8ection 841(aplso “does not violate the Commerce Clause”
because it “addresses a clearly commercial activity that has long b#en federal power to
regulate.” United Sates v. Collier, 246 F. App’x 321, 337 (6th Cir. 2007) (quotikpited
Sates v. Tucker, 90 F.3d 1135, 1140 (6th Cir. 1996)). Congress has “the authority to
criminaliz€ the sale ofcontrolled substancethe Sixth Circuit explainsgvenif they originate
within a stateandare intendedo be sold within that statdd. Similarly, as to the third statute,
the Sixth Circuit has explained thebection 924(c) is based on the underlying offense of drug
trafficking[,]” and “Congress is permitted to regulate drug tcafhg and related crimes that
occur solely intrastate under the Commerce Clauseited Sates v. Winston, 55 F. App’x 289,
302 (6th Cir. 2003) (citingynited States v. Brown, 276 F.3d 211, 21415 (6th Cir. 2002)).

Accordingly, Mr. Gonzalez was naheffective for failing to raise a constitutional
challengeto Mr. Bradens statutes of convictiohecause any such challenge would have been
unsuccessful.

Next, Mr. Braden asserts that Mr. Gonzaleas ineffective forfailing to challenge a
violation of the Speedy Trial Act. (Doc. No:1lat 17.) As with Mr. Braden’sclaim for “racial
discrimination in theselection of thgury,” the Court cannot discern yaexplanation or support
for this claim throughout Mr. Braden’s initial pro se motion or his subsequeninirieind in
this case, Mr. Braden does not even attempt to support this claim with @ fsgeartion of any
kind—even one that has no basis ie tlecord. In short, it is a claim of ineffectiveness based on
a bare legal conclusion. Because Mr. Braden fails to provide ampafactpport fothis claim, it
will be denied asnsufficiently pledunderRule 2 of the Section 2255 RuleSee Robinson v.

United Sates, 582 F. Supp. 2d 919, 926 (N.D. Ohio 2008) (collecting cases fqrtpesition
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that allegations “devoid of any factual support” are not sufficient “to support astefgueelief
under § 2255”).

Mr. Braden next asserts thitr. Gonzakz was ineffective for failing to object to the
filing of the first superseding indictment. (Doc. Nollat 17.) Count 1 of the original
indictment charged Mr. Braden witheing a felon in possession of firearms, and Count 2
charged him withpossessionwith intent to distributecontrolled substances The first
supersedingndictment essentiallgddeda charge for possessittige firearmsfrom Count 1in
furtherance ofthe drug trafficking activity inCount 2. Mr. Braden seems to assert that the
addition of this charge was malicious. (Doc. Nd. at 24.) “The Due Process Clause prohibits
vindictive prosecution, butso long as the prosecutor has probable cause to believe that the
accused committed an offendefined by statute, the decision whether or not to prosecute, and
what charge to file or bring. . generally rests entirely in his discretin.Miller v. Winn, No.
18-1540, 2018 WL 5849899, at *6 (6th Cir. Aug. 27, 2018) (quotinged Sates v. Armstrong,

517 U.S. 456, 464 (1996))[A] ‘presumption of regularity suppofigrosecutors’jprosecutorial
decisions and, in the absence of clear evidence to the contrary, courts presuimeythate
properly discharged their duti€s. United States v. Merriweather, 728 F. App’x 498, 507 (6th
Cir. 2018) (quotingArmstrong, 517 U.S. at 464). Here, Mr. Braden has pogsented any
argument—much less any evideneghat the Government’s decisionpgoosecuténim or charge
him with an additional crime was based on a constitutionally impermissible fadisrclaim
that Mr. Gonzaleawas ineffective for failing to object tthe first superseding indictment
therefore, is without merit.

Finally, as discussed in regard to Mr. Bradehlkegal search and seizurelaim, Mr.

Braden asserts that Mr. Gonzalez wasfawive for failing to file préial motions. (Doc. No. 1-
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1 at 16.) The Court reiterates thidtr. Gonzaleavas not ineffective for failing to file a motidn
suppress because, he fact, filed such a motion.But that is not the only pretrial motion that,
according to Mr. Braden, should have been filed.

Mr. Braden seems to assert that Mr. Gonzalez was ineffective for failiiig topretrial
motion to dismiss the indictment(See, e.g., Doc. No. 14 at 22.) As explained belowhis
assertionappears to be based tree different alleged defiencies in the indictmentsMr.
Gonzalez was not ineffective for failing to file pretrial motions based on ttefeencies
however,becauseMr. Braden has not demonstrated that any such motion would have been
successful.

First, Mr. Braden appears to argue that Mr. Gonzalez should have failed a motion to
dismiss thandictment for lack of probable caus€See Doc. No. 14 at 22; DocNo. 1081 at
27.) But anan indictment valid on its face is not subject to challenge on the ground that the
grand jury acted on the basis of inadequate or incompetent evidencelnited Satesv. Sms-
Robertson, 16 F.3d 1223, 1994 WL 12212, at *5 (6th Cir. Jan. 18, 1994) (quotiitgd Sates
v. Calandra, 414 U.S. 338, 345 (1974)). Additionally, the jdound Mr. Braden guilty on all
three chargeswvhich demonstrates that there was probable cause to indict Mr. Braden oreall thre
charges. See United Sates v. Ellis, 626 F. App’x 148, 155 (6th Cir. 2015) (citihgnited States
v. Mechanik, 475 U.S. 66, 67 (1986)). Accordingly, Mr. Braden has not shown that this motion
would have had merit.

Second Mr. Bradenasserts that the indicents did not include any facts aobarged
him using only citations to statutes and refeees to approximate date@Doc. No. 11 at 22,

40.) This issimply not true—all threeindictments includeeferences to specific firearms and a

specific amount ofirugs Moreover, fteference to the appropriate section of the statute provides
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sufficient notice to the defendant of the charged offense to meet constitutiandarsis.
United Sates v. Knight, 63 F. App’x 870, 872 (6th Cir. 2003) (citingnited States v. Martinez,

981 F.2d 867, 8472 (6th Cir. 1992)). Thus, if Mr. Gonzalez had filed a motion to dismiss the
indictment on this basis, it would have been denied.

Third, Mr. Braden seems tassert that theecond supersedingdictment isdefective
because “the 12 jurors including the foreman are not part of the grand jury h@gadorg).”
(Doc. No. 11 at 40.) This assertion is not accompanied by any further explandti@Court
notes thatit has reviewed the sealed second superseding indittanred it is signed by the grand
jury foreperson and reflects that it is a true bill. Thus, the Court has no basislt@ledhat the
second superseding indictment is defective due to some kind of uncertaintyngdghedgrand
jurors. See United States v. Demarey, 81 F.3d 161, 1996 WL 145870, at *2 (6th Cir. Mar. 29
1996) (is signed by the grand jury foreperson and indicates that it is a truehhbillis, a
qguorum of grand jurors agreed to indiyt. BecauseMr. Braden has not demonstrated that a
pretrial motion targeting thisncertaindeficiency would have had merény related assertions of
ineffective byMr. Gonzaleas without merit.

For all of these reasonslr. Braden’s claim that Mr. Gonzalez waeffective for failing
to file prerial motionswill be denied.

2. I neffectiveness During Trial

Mr. Braden raises several complaints regardingrias counsel and appellate counsel’s
failure to“addres the elementsof his offenses of conviction. For instantér. Braden asserts
that Mr. Gonzalez was ineffective for failing to “address[] the elema&in®24(c) count.” (Doc.
No. 1 at 6.) He alsoasserts that Mr. Gonzalez was ineffective for failing to “address the

elements of 21 u.s.c. 841(a)(1), 18 u.s.c. 922(g)(1), and 18 u.s.c. 924(c)(1)(A)(i).” (Do€l No. 1

42



at 16). And as to appellate counsel, he asserts MratHoustonwas ineffective for failing to
raise “all the issues pertaining to the . . . elements of the 922(g)(1), 841(a)(1), &l fbe
count.” (Doc. No. 1 at 6.)Together the Courtconstrueshese assertiorss a claim that Mr.
Gonzalez was ineffectivduring trialin arguing the verbal motion for judgment of acquijttal
and that Mr. Houston was ineffective for failing to rale. Gonzalez’s ineffectivenessn
appeal.

Under Rule 29(a) of the Federal Rule of Criminal Procedure, a defendargemiaya
judgment of acquittal of any offense for which the evidence is insufficient t@isuat
conviction,” either “[a]fter the government closes its evidence or after the close of all the
evidence.”“A defendant bringing such a challenge bedngeay heavy burdeii. United Sates
v. Daniel, 329 F.3d 480, 485 (6th Cir. 2003) (quotldgited States v. Vannerson, 786 F.2d 221
225 (6th Cir. 1986)). “In reviewing challenges regarding the sufficiency of the evidence

presented to the jury,” the Court ‘islimited to ascertaining whether, viewing the evidence in
the light most favorable to the governmeany rational trier offact could have found the
essential elements of the crime beyond a reasonable ‘dolited Sates v. Davis, 577 F.3d
660, 671 (6th Cir. 2009) (quotingnited Sates v. Carmichael, 232 F.3d 510, 519 (6th Cir.
2000)).

Here, Mr. Gonzalez broughtgerbal motion for judgment of acquittads to all three

countsat the close of the Government’s cag€rim. Doc. No. 121 at 234.) Thus, Mr. Braden

is effectively attempting to usedn ineffective assistance claim as a vehicle to chaltenge

15 This construction is consistent with the ensuing briefing. In his &ffjddr. Gonzalez staisthat
he “do[es] not know what Mr. Braden medns‘not addressing the elements of 924(a)less he means
in my closing argumerit (Doc. No. 213 at 3.) In one of Mr. Bradenteplies in support of his initial
pro se motion, MrBradenresponds to this statementdastateghat he isrefering to Mr. Gonzalez's
verbal motion for judgment of acquittal. (Doc. No. 51 at 6.) Miadén goes on to reference Mr.
Gonzalez's argument on this motion regarding all three coulttsat G-7.)
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whether theGovernment put on evidensafficiernt to sustain a convictioon all three counts
before accounting for the testimony @éfense witness Keyiona Oatfs See United States v.

Brown, No. 943682,1995 WL 313728, at *2 (6th Cir. May 22, 199%gee also Doc. No. 15 at
128 (“Defense witness Keyiona Oatis was not a government witness to providecevadeinug
distribution and carrying firearms during and in relation to a drug crithe.”)

In arguing the motion for a judgment of acquitt®lr. Gonzalez ifst addressed an
element necessary to convict Mr. Braden on both Count 1 and Ceypbs3essn of the
firearms (Crim. Doc. No. 121 at 14 Specifically,Mr. Gonzalez recognized that the recordings
of Mr. Braden'’s jail callsverean obstacle on thigoint, andattempted to diminish their impact
by arguing that Mr. Bradém statements of ownershigvere “just street slang (Id.)
Recognizing that “intent to distribute” was an element necessary to conviBraien on Count
2, Mr. Gonzalez argued th#te Government had not shown beyond a “mere inference” that Mr.
Braden intended to sethe drugs seized from his residence because the drug quantity was
“relatively small,” there was no stash of money found in the residence, and it ilkega to
pos®ssplastic bagsvith the corners cut off. 1d.) And finally, Mr. Gonzalez argued that there
was insufficient evidence to convict on Count 3 because the Government distatalishany
“connection between the firearms and the drugs, other than the fact that they weoermbih f
the same room.” I4. at 15.) This fact, Mr. Gonzalez argued, did not lend itself to the inference

that the guns are drugs were connected because Mr. Braden ljusti‘'ame large rom.” (1d.)

16 Mr. Braden alscseems to assethat Mr. Gonzalez was ineffective in failing to argue that the
Government did not prove the priodday necessary to convict him ddount 1. (Doc. No. -4 at 23.)
The Government, howevegout on proof of his prior aggravated assaolviction,(Crim. Doc. No. 123

at 86-89); not, as he claims, a “dismissed simple assault” charge or a “state drugiasheitarge.
(Doc. No. 14 at 23). Mr. Braden has not identified any basis on which Mr. Gemzauld have
successfully challenged the proof of his prior felony aggravated lassewviction. Any assertion of
ineffectiveness in this regard is without merit
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Mr. Gonzalez was not deficient arguing the motion for a judgment of acquittal because
he, in fact, attacked the sufficiency of the Government’'s proof on each ceunBraden has
not pointed to any argument Mr. Gonzalez could have made that would have overcomegythe “
heavyburderi of showing that the evidence wassufficient to sustain a conviction at that point
in the proceedings.“Although the motion was ultimately unsuccessful, counsel cannot de
deemed to have been deficient, as he did \Wiat Braden] now claims thathe should have
done” Evansv. United Sates, No. 1:13cv-82, 2016 WL 1180195, at *2 (E.D. Tenn. Mar. 24,
2016). Accordingly, Mr. Braden has not demonstrdtthat Mr. Gonzalez was ineffective for
failing to “address the elements” of Mr. Braden’s statofesonviction, or that Mr. Houston was
ineffective for failing to raise this issue on appeal.

Mr. Braden presents ariant of this claim within the attachments to his initial pro se
motion,arguingthat Mr. Gonzalez was ineffective ftailing to “address the elementsf Count
3 “tothejury.” (Doc. No. 12 at 68, 8§emphasis added).) The Court construes this assertion as
a claimthat Mr. Gonzalezvas ineffective durindnis closing argument regarding Count Bir.
Bradenalso seems to assethat Mr. Houston was ineffective for failing to raise this issue on
appeal. (Doc. No. 2-at 88.)

“[C]ounsel has wide latitude in deciding how best to represent a client, anchdeftre
counsel$ tactical decisions in his closing presentatiopagticularly important because of the
broad range of legitimate defense strategy at that Stadeobinson v. United States, 625 F.
App’x 721, 725 (6th Cir. 2015) (quotingarborough v. Gentry, 540 U.S. 1, 56 (2003). Here,
Mr. Gonzalezswears in his &flavit that he made a strategic decision nalr@w attention to the
firearms because “[tlhere was no proof that was even remotely favorable oeapens count.”

(Doc. No. 213 at 2.) Mr. Braden hadentified anotherstrategyduring closing argumentith a
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reasonable probability of resultinjp a different outcome Thus, Mr. Braden has not
demonstratedleficiency or prejudice as to Mr. Gonzalessategicdecision not to focus on
firearms during closing argument, and his claim that Mr. Gonzalez wascitngféor failing to
“address the elementof Count 3 to the jury is without merit. Any related claim of
ineffectiveness again®tr. Houston is withoutnerit for this sene reason.

Next, Mr. Braden asserts that MrGonzalez provided ineffective assistanbg
introducing prejudicial testimony. (Doc. No. 1 at 6The only defense witness at triatas
Keyiona Oatis (Crim. Doc. No. 121 at 17.) Thus, the Court construissaissertion as a claim
that Mr. Gonzalez was ineffective for eliciting prejudicial testimony from @/is.

In his affidavit, Mr. Gonzalez presents specific facts regarding the decision to call Ms.
Oatisas a defense witnesS here, Mr. Gonzalez swears that he interviewed Ms. Oatis “months
before trial” and determined that he “did not want to call her to testify.” (Doc. N8.&12.)
He specifically attests as follows:

[A] fter the government closed its proof, the coookta recess and | went back to

the lockup behind the courtroom and tried to talk Mr. Braden out of his insistence

that she be called as a witness, telling him that | did not expect her testimony to be

favorable and that once she took the stand, | woultinfiged in how much |

could control her testimony and that the government would be able to cross

examine her.Mr. Braden absolutely insisted and demanded that | call her as a

witness over my warnings.

(Id. at 3.) In Mr. Braden’s reply in support of higro se supplemental briefan unsworn
document filed almost six years after Mr. Gonzalez’s affidaiir. Braden asserts for the first
time that “this meeting never happened.” (Doc. No. 118 at 10.) Mr. Bradersevadal
opportunities to rebut Mr. Gonzale affidavit before this timebut did not do so.In these

circumstanceshe Court credits Mr. Gonzalez’'s detailed affidavit, and accepts his assheion t

Mr. Braden insisted that Ms. Oatis be called as a witn8ssThomas v. United Sates, 849F.3d
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669, 681 (6th Cir. 2017) (citin§tanford v. Parker, 266 F.3d 442, 460 (6th Cir. 2001))Béld
assertions and conclusory allegations do not provide sufficient groundto require an
evidentiary hearing.”).

Against this backgroundJr. Braden nowseems to assert that Mr. Gonz&eguestions
weredeliberately designed to help the Government prove that Mr. Braden possedsedrims
alleged in the indictments. (Doc. Na2lat 78, 8485.) The Court gives this baseless assertion
no weight. As the Supreme Court explained, “[i]t is all too tempting for a defendant to second
guess counsd assistance after conviction or adverse sentengeitkland, 466 U.S. at 689.

“[ A] fair assessment of attorney performance requires that every effort eetangltminate the
distorting effects of hindsight, to reconstruct the circumstances of ctaigkallenged conduct,
and to evaluate the conduct from coursekrspective at the tinield.

As best as the Court can glean from Mr. Braden’s argumiginiBradenexpected Ms.
Oatis to testify that the firearmet issuebelonged tceither her omer uncle, not Mr. Braden.
(Doc. No.1-1 at 33, 35; Doc. Nal-2 at 7#78, 82,84.) According to Mr. Braden, he gave Mr.
Gonzalez a letter Ms. Oatis sent to himm impeachment purposes “just in case [Ms. Oatis]
testified that the firearms did not belong to her uncle.” (Doc. NB.at 84.) When Mr.
Gonzalez questioned Ms. Oatis regarding the ownership of thef@ums in the residen¢eshe
testified that only “some” of the guns belonged to her uncle. (Crim. Doc. No. 14, a4.)
And so, Mr. Gonzalemsed the letter to attempt to impeach this testimohy. af 24-25.) Ms.
Oatis’sensuing testimony did napparentlygo as Mr. Bradeexpected.But it is clear thaiMr.
Gonzalez's questioning wa®t “outside the widgange of professionally competent assistdnce
Strickland, 466 U.S. at 690and the Courtsimply cannot conclude thatir. Gonzalez was

ineffectivefor calling and questioninlyls. Oatis as instructed by Mr. BradeBee Coleman v.
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Mitchell, 244 F.3d 533, 5486 (6th Cir. 2001) (citinglones v. Barnes, 463 U.S. 745, 75562
(1983)) (“An attorneys conduct is not deficient simply for following his clieninstructions).
Mr. Braden’s claim that Mr. Gonzalez provided ineffective assistangetimducing prejudicial
testimony is without merit.

Finally, Mr. Braden asserts that Mr. Gonzalez failed to “object to rule 403 and 404(b).”
(Doc. No. 11 at 15) This is an appareneferenceto Ms. Oatis’s testimonyegardingMr.
Braden’sprior instances of domestic violenc@oc. No. 12 at 7578, 83), which included
detaik aboutMr. Braden’sbehavior leadingo the stabbingn January 1¢Doc. No.1-2 at76,
82-84) As part of this claimMr. Braden asserts thddr. Gonzalez should havequestech
“more detailed limit[ing] instructiontegarding these prior act¢Doc. No. 12 at 75.)

The Sixth Circuit effectivelyejectedthese underlying claimsn direct appeal. There,
Mr. Braden relied on “FederaluRes of Evidence 403 and 404(b)"dsserthat that “the district
courtshould have excluded Oatis’s trial testimony (1) identifying a firearm reedvieom his
residenceas one of the guns that he had pointed at her on prior occasions and (2) describing the
circumstanceseading up to the stabbing.” (Crim. Doc. No. 130 at 4.) Put another My,
Bradenarguedthat Ms. Oatis’s testimony regarding hialleged violent acts or threats against
[her] was more prejudicial than probative asigbuld not have been allowed into evidence absent
a limiting instruction”. (Id. at 2.) The Sixth Circuit essentiallgoncluded that any error in
admitting this evidence under Rule 404(b) was harmless becatse ptoperly admitted
evidence of [Mr. Braden’s] guilt [was] overwhelming.”ld( (quotingUnited Sates v. Sephens,
549 F.3d 459, 464 (6th Cir. 2008Mr. Braden has not identified any exceptional circumstances
to justify relitigaing this conclusiorhere See Jones, 178 F.3d at 796Thatis true even though

Mr. Bradennow attempts to challenge these issues “in the guise of ineffective assistance of
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counsel.” See Clemons v. United Sates, No. 3:0%cv-496, 2005 WL 2416995, at *2 (E.D. Tenn.
Sept. 30, 208) (citing DuPont v. United Sates, 76 F.3d 108, 110 (6th Cir. 199))A movant]
cannot use a 8 2255 proceeding, in the guise of ineffective assistance of counsiigdte rel
issues decided adrsely to him on direct appeal Accordingly,Mr. Braden’sassertiorthat Mr.
Gonzaleavas ineffective fofailing to “object to rule 403 and 404(big without merit.

3. I neffectiveness at Sentencing

As to sentencing issues, Mr. Braden presents broad assertions of inefesgiby trial
counsel, Mr. Gonzalez, and direct appeal counsel, Mr. Houston. That is, Mr. Byeateally
asserts that Mr. Gonzalez was ineffective for failing to objecthe PreSentence Report
(“PSR”). (Doc. No. 11 at 16.) And b similarly asserts that Mr. Houston failed to address “the
illegal sentence imposed by the district Judge adopting the PSR.” (Doc. No. 1 at 6.) As
displayed below, the Court hlkerally construedVir. Braden'’s initial pro se motion tdentify
everynon-frivolousclaim of sentencing errat trial In considering these issues under the broad
umbrella of Mr. Braden’s ineffectivassistance clainthe Courtconcludes that none of them
havemerit.

The Court begins by addressing Mr. Braden’s designation as an Armed CaneiealCri
under the ACCA. Mr. Bradenasserts that Mr. Gonzalez was ineffective in failing to challenge
this designation (Doc. No. 13 at 72; Doc. No. B at 22; Doc. Nol-5 at 128.) The Sixth
Circuit, however resolved this claim against Mr. Braden when, on apjteadnsidered whether
heremained an Armed Career Criminal after the Supreme Court’s decisiohnson v. United
Sates. Braden, 817 F.3d at 929There, apointedcounsel Mr. Schad did not dispute that Mr.
Braden’s robbery conviction waspaedicateoffenseunder the ACCA, but argued that “his two

prior convictions for aggravated assault” were nlat. at 931 & n.2. The Sixth Circuit rejected
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this argumet) holding thatJohnson did not affect Mr. Braden’s “status as an Armed Career
Criminal” because his aggravated assault convictions quakigediolent felonies under the
ACCA's “force” clause.|d. at 933-34 (citations omitted).

Undeterred, Mr. Bradeattempts tachallengethis designation on remand by arguing that
Mr. Schad was ineffective in litigating this claim on appeal. (Doc.™at 48.) To the extent
the Court can entertain this claim, it is without mekitr. Bradenargues that Mr. Schad erred by
failing to cite to“the controlling case and authority inited Sates v. McMurray, 653 F.3d 367
(6th Cir. 2011).” (Doc. No. 74 at 4.)McMurray has since been overruled, so no prejudice
ensued. See Dillard v. United Sates, 768 F. App’x 480, 487 (6th Cir. 2019) (recognizing that
McMurray was overruled byUnited States v. Verweibe, 874 F.3d 258 (6th Cir2017)).
Moreover, Mr. Schad was not deficient becak®urray is readily distinguishable from this
case. True enough, bokthcMurray andBraden applied the “modified categorical approach” to
Tennessee’s aggravated assault statute and came to different conclivkibhsray, 653 F.3d
at 37782;Braden, 817 F.3d at 9334. Importantly, however, the record before t¥leMurray
Court did “not include the charging documents,” 653 F.3d at 378, while the record before the
Braden Court includedhe relevant indictments, 817 F.3d at 926hd in this case, the relevant
indictments tiemonstrate that Mr. Bradeecessarily pled guilty” to “violent felonies under the
ACCA'’s ‘force’ clause.” Braden, 817 F.3d at 933 (emphasis added and citations omitted).

Mr. Braden presents two moraeritlessissues regarding hidrmed Career Criminal
designation First,Mr. Braden seems to asseratiMr. Gonzalez was ineffective for failing to
objectthat his robbery convictiois not apredicate offense(Doc. No. 13 at 68; Doc. No. 74 at
6.) But the Sixth Circuit dldsthat Tennessee robbery is categorically a violent feldraden,

No. 146395, Doc. No. 1-P at 5(citing United States v. Mitchell, 743 1054, 10583 (6th Cir.
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2014)). This remains the case afiehnson. See United Sates v. Kemmerling, 612 F. App’x
373, 376 (6th Cir. 2015) itchell’s holding that Tenn. Code Ann. 8-33-301 qualifies as an
ACCA predicate offense under these of physical force’ clause is not affectedlolnson[.]”).
Second, MrBradenseems tassertthat trial and appellate counsel were ineffective for
failing to argue that his two aggravated assault convictions should count as only onateredic
offense under the ACCA.S¢e Doc. No. 13 at 7172.) Specifically, Mr. Braden seems to argue
that therewvas no intervening arrest and the sentences were imposed on the sand.dashiq
argument cofuses Mr. Braden’s designation as an Armed Career Criminal with hisndésiy
as a Career Offender under the Guidelings.tothe Guidelines, Amendment 709 to U.S.S.G. §
4A1.1, which took effect on November 1, 20QTarified “that if there is no intervening arrest,
prior sentences are counted separately unless . . . the sentences were imposeanendag 'sa
Shider v. United States, 908 F.3d 183, 186 n.2 (6th Cir. 2018) (internal citation and quotation
marks omited). The ACCA, however, “focus[es] on the defendant’s conduct: it asks courts to
determine whether prior offenses were ‘committed’ on different occasiodsited Sates v.
King, 853 F.3d 267, 273 (6th Cir. 2017) (quoting 18 U.S.C. § 924(e){hesestandards are
distinct, and Mr. Braden recognizes thais two prior aggravated assaultffenseswere
committed on differenbccasions (Doc. No. 13 at 71.) Thus,Mr. Braden’s attorneys were not
ineffective for failing to object to his designation asAnmed Career Criminal based on the
Sentencing Guideline’s standard for counting prior felony convictioBse United Sates v.
Brown, 727 F. App’x 126, 131 (6th Cir. 2018) (“Whether [the defendhpi®r offenses were
committed on differenbccasionsis far from the dispositive, or even relevant, question
whether his prior convictions “are adequate predicate offenses for the cdfereden

enhancement” under the Guidelines.
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For all of these reasond/r. Braden has not demonstrated that Mr. Gonzaléz,
Houston or Mr. Schadwere ineffective inregard tohis designation as an Armed Career
Criminal under the ACCA.

Next, Mr. Braden assertscompanion claim that Mr. Gonzalez was ineffective in failing
to object to his designation as a Career Offender und&dahiencingsuidelines. (Doc. Nal-3
at 47, 51; Doc. No.-2 at 22; Doc. No.-b at 128.) He seems to argue that his prior convictions
do not count as predicate offenses for purposes of theiGafienderenhancement (Doc. No.

1-3 at 51.) This claim requires littl@iscussion.

“The guidelines define a career offender as having at least two prior felowigtons
for crimes of violence or controlled substance offefiseSnider, 908 F.3d atl85 (citing
U.S.S.G. 8§ 4B1.1(a))Additionally, “[a] ‘crime of violence’ under the careeffender provision
is interpreted identically to a ‘violent felony’ undéine] ACCA.” United States v. Johnson, 707
F.3d 655, 659 n.2 (6th Cir. 201@&)uoting United Sates v. Young, 580 F.3d 373, 379 n.5 (6th
Cir. 2009)). Mr. Braden’sPSR identified three predicate offenses liig Career Offender
designation: the robbery discussed above; one of the aggravatedsaisausised above; and a
conviction for the sale of cocaine. (Doc. No-Bat 12, § 35.) Thusof the same reasons that
the Court determined Mr. Braden’s robbery and aggravated assault convictions to be viole
felonies under the ACCA, thedeo convicions also count as crimes of violence under the
Guidelines Moreover, the third conviction clearly qualifies as a “controlled substance dffense
underU.S.S.G. 8§ 4B1.2(b)). Accordingly, Mr. Braden was correctly sentenced as a Career
Offender, and his aitneys were not ineffective in failing to raise this claim.

As a related matterhé Governmentelied on thissameconvictionfor the sale of cocaine

to allege that Mr. Braden was “previously convictedook felony drug offense’in its 851
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Information. (Crim. Doc. No. 83.) Mr. Braden seems to assert that this tonvdid not
constitute a “felony drug offenserquiredto increase his statutory penalty for Count 2. (Doc.
No. 1-3 at 53.) “Title 21 defines'felony drug offenseas ‘an dfense that is punishable by
imprisonment for more than one year under any law of the United States or of ar Stai&egn
country that prohibits or restricts conduct relating to narcotic drugs, marihuangresssnt or
stimulant substances. United Sates v. Soto, 8 F. App’x 535, 540 (6th Cir. 2001) (quoting 21
U.S.C. § 802(44)). This definition is to be read broadlgl at 541. Mr. Braden’s 1995
Tennessee conviction clearly fits within this definition, and Mr. Braden does notrekpla his

Mr. Gonzalezould have argued otherwise. Accordingly, any claim of ineffectiveness based on
this issue is without merit.

Mr. Braden’s next claim involves atherissueresolvedby the Sixth Circuit on appeal.
He seems to assert ther. Gonzalez wasneffective for failing to raise an objection that the
second gperseding ridictment should have alled certain prior convictions-both the prior
convictionlisted in the 851 Informationand the prior convictions used designatehim as an
Armed Career @minal under the ACCA. (Doc. No-1at 16 Doc. No. 12 at 69; Doc. No.-B
at55, 72-73.)

In the amende&ection 2255notion, howeverMr. Gant asserted that Mr. “Braden was
improperly sentenced undire [ACCA] because his prior convictions were not found by a grand
jury, alleged in the indictment, or found by the jury beyond a reasonable ddsdatden, No.
146395, Doc. No. 1P at 2. He also asserted tha&idl counsel was ineffective for failing to
raisearguments relating to. .the ACCA?” Id. This Court rejected these claims, and, in denying
a COA, the Sixth Circuit found that reasonable jurists would not debate this conclician2,

4. In doing so, the Sixth Circuit specifically noted the Supreme Court’s holdingahaturt
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may enhance a defendant’s sentence on the basis of a prior conviction withoutothe pri
conviction being found by a jury beyond a reasonable doubt.at 4 (citingAlleyne v. United
Sates, 133 S. Ct. 2151, 2160 n.1 (2013)This rationale appliesvith equal forceto a prior
convictionalleged in an 851 InformatiorSee United States v. Zolicoffer, 570 F. App’x 540, 544
(6th Cir. 2014) Accordingly, Mr. Braden’s assertion that Mr. Gonzalez was ineffective for
failing to object to the PSBn this basiss without merit.

Finally, the Court briefly addresses Mr. Braden’s isolated suggestainhis sentence
may violate the Eighth Amendment’s prohibition on cruel and unusual punishment. (Doc. No. 1-
3 at 47.)“[A] sentence within the statutory maximum set by statute generally does not t®nstitu
‘cruel and unusual punishment.”United Sates v. Collier, 246 F. App’x 321, 338 (6th Cir.
2007) (quotingAustin v. Jackson, 213 F.3d 298, 302 (6th Cir. 2000)). Here, the Court sentenced
Mr. Braden to serve a total term of 45 years’ imprisontm@rim. Doc. No. 114 at)3and his
statutory maximum was life imprisonmenthus, to the exterthat Mr. Braden sserts that his
attorneys were ineffective for failing to challenge his sentence on Eightimdkn@st grounds,
his claim is without merit.See United States v. Gerick, 568 F. App’x 405, 414 (6th Cir. 2014)
(quotingUnited Sates v. Beverly, 369 F.3d 516, 537 (6th Cir. 2004)) (“[T]he Supreme Court has
never held that a sentence to a specific term of years, even if it omigldut to be more than the
reasonable life expectancy of the defendant, constitutes cruel and unusual poitilshme

Mr. Braden has natemonstrated that Mr. Gonzalez was ineffective before trial, during
trial, or after trial. For all of the reasongiven above, Mr. Braden’s “ineffective assistance of

trial counsel” claim will be denied.
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H. I neffective Assistance of Appellate Counsel

Through Mr. Braden’s final claim, he asserts that appellate couisel Houston
providedineffective assistance several ways. As a general mattiéhe decision of which
among the possible claims to pursue on appeal is entrusted to tepnskessional judgment,
which is presumed to be effective unless the ignored issues are clearlyestiiosug those
presented. Sullivan v. United States, 587 F. App’x 935, 944 (6th Cir. 2014) (foote omittedl

(citing McFarland v. Yukins, 356 F.3d 688, 710 (6th Ci2004)) Put another way, “the

hallmark of effective appellate advocacy” is “selecting,” ‘winnogj’ and ‘focusing’
arguments.”ld. at 945 (quotingmith v. Murray, 477 U.S. 527, 536 (1986)).

Mr. Houston raised two claims on direct agpeaclaim that Mr. Braden’s motion to
suppress should have been granted based on an illegal search of his reamtktacelaim that
Ms. Oatis’strial testimonyregarding Mr. Braden’siolent actsshould have been excluded under
Federal Rules of Evidenc#)3 and 404(b). Indeed, Mr. Bradeevdtes most of his attention
throughout his pleading® the same illegal search and seizure claim litigated on direct appeal.
Mr. Houston'’s decision to focus on this claim was a sound expression of professionantudgm
asit the type ofpotentially dispositivassue thatvarrants attention on appeabee Jones, 463
U.S. at 746 (“Experienced advocates since time beyond memory have emphasized the
importance of winnowing out weaker arguments on appeal and focusiogeocentral issue if
possible, or at most on a few key isstjes.

Nearly all of Mr. Braden’sspecific assertions of appellat@effectivenesshave been
addressed aboveeither because they are connected to Mr. Braden’s “illegal search an@’seizur

claims, or because they overlap with Mr. Braden’'s stalmhe claims of ineffectiveness

regarding Mr. Gonzalez. Mr. Braden has not demonstrated that he is entitledf torrelrgy of
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these bases, in large part, because many of the underlying issues arematfitouee Greer v.
Mitchell, 264 F.3d 663, 676 (6th Cir. 2001) (“[B]y definition, appellate counsel cannot be
ineffective for a failure to raise an issue that lacks merit.”).

One specific assertion of appellate ineffectiveness remaiisBraden seemto assert
that Mr. Houston was ineffective for failing to argue that he should not have received a
mandatory consecutive sentence for his conviction in Counpo3sessing a firearm in
furtherance of a drug trafficking crime violation of 18 U.S.C. § 924(c). (Doc. No-1lat 16;

Doc. No. 1-3 at 47.) This claim requires some background explanation.

In March 2016-after Mr. Houston submitted the direct appeal brief, but befdre
Braden'sappeal was decidedthe Sixth Circuit issued its decision Wnited Sates v. Almany,
holding that Section 924(c)’s five year mandatory minimum was not a mandatmnysecutive
sentence if the underlying crime required a higher statutory mandatory mirfinuinited States
v. Logan, 529 F. App’x 477, 479 (6th Cir. 28) (emphasis addedliting United States v.
Almany, 598 F.3d238, 242(6th Cir. 2010). The record reflects that Mr. Braden communicated
with Mr. Houston while his appeal was pending about Mr. Braden’s interest in raisiisgue
based orAlmany. (Doc. No. 13 at 103.) Thus, the Court construes Mr. Braden’s assertion as a
claim that Mr. Houston was ineffective for failing to file supplemental briefingisge
resentencing undé&dmany while the appeal was pending.

Assuming thaMr. Houston was deficient in this regard, Mr. Bradgii cannot prevail
on this claim becaudee did not sufferanyprejudice. In November 2018-less than three weeks
after the Sixth Circuit affirmed Mr. Braden’s convictienthe Supreme Court rejectétimany’s
reasoning, vacated the Sixth Circuit’s judgment, and remandaided Satesv. Lawrence, 735

F.3d 385, 409 (6th Cir. 2013) (citirgbott v. United States, 562 U.S. 8 (2010)). “On remand in
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Almany, [the Sixth Circuit] restored the sentence that hadrbeeiginally imposed under §
924(c)” Id. (citing United States v. Almany, 626 F.3d 901 (6th Cir. 2010)Accordingly,even if
Mr. Braden had beeresentencedn the basis ofAlmany, the new sentence would not have
remained in effect aftekbbott. See United Satesv. Beals, 698F.3d 248, 272—-73 (6th Cir. 2013)
(rejectingEx Post Facto and Due Procesgumentghat anAlmany resentencing should remain
in effect afterAbbott).

Moreover, due to theompressetimeline of relevant events in this case, this Coattld
not have resentenced Mr. Braden whilenany was still good law. The Sixth Circuit affirmed
Mr. Braden’s convictions on October 28, 2010, (Crim. Doc. N\8), but the mandate did not
issue untilNovember 19, 2010Crim. Doc. No. 13}—four days afteAbbott was decided.562
U.S. 8. Mr. Bradencannot demonstrate the prejudice necessary to prevélfligassertion of
appellate ineffectiveess.

Mr. Braden’s “ineffective assistance of appellatars®e!” claim will be denied.

V. Conclusion

For thesereasonsMr. Braden is not entitled to an evidentiary hearing, and the arguments
in his initial pro se motion do not entitle him to relief. Accordingly, Mr. Bradentgirpro se
motion will be deniednd this action will be dismissed.

Rule 11(a) of the Rules Governing Section 2255 Cases requires that a districissoert “
or deny a cerficate of appealability when #nters a final order adverse to the applicarA”
certificate of appealabilitynay issue only if thedpplicanthas made a substantial showing of the
denial of a constitutional right.” 28 U.S.C. § 2253(c)(2). petitioner satisfies this standard by
demonstrating that jurists of reason could disagree with thteictlicourt’s resoltion of his

constitutional claims or that jurists could conclude the issues presented are@adedgleserve
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encouragement to proceed furtherMiller-El v. Cockrell, 537 U.S. 322, 3272003) ¢iting
Sack v. McDanidl, 529 U.S. 473, 484 (2000))Here, having considered all of Mr. Braden’s
argumentsthe Court concludes that he has not satisfied this staaddravill therefore deny a
certificate of appealability.

The Court will enter an appropriate Order.

= L

WILLIAM L. CAMPBELL, J”
UNITED STATES DISTRICT JUDGE
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