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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

FIRST-CITIZENS BANK & TRUST )
COMPANY, as successor-in-interest )
to Temecula Valley Bank, National )
Association,

N

Plaintiff,

No.3:12-00061
Judge Sharp

V.

TENNESSEE HOSPITALITY GROUP,
INC., and KELVIN D. JONES,

Defendants/Third-Party Plaintiffs,

V.

—_— e O T e

GEORGIA CERTIFIED DEVELOPMENT )
CORPORATION,

~— N

Third-Party Defendant.

MEMORANDUM

This litigation involves the default on a loan secured to purchase and construct a 63-unit
Microtel Inn and Suites off Interstate 24 in Mansteg, Tennessee. The asseof Plaintiff First-
Citizens Bank & Trust Company’s (“FCB’s”) Compi& is that Defendant/Third-Party Plaintiff
Tennessee Hospitality Group, Inc. (“THG”) executed a Promissory Note (“Note”) promising to
repay more than $1 million in funding, and that, as partial security for repayment of the note,
Defendant/Third Party Plaintiff Kelvin D. Jones (“Mr. Jones”) executed a Commercial Guaranty
(“Guaranty”) obliging himself to pay THG's obligations to FCB, making THG and Mr. Jones
jointly and severally liable for the default. Taégsence of the Third-Party Complaint filed against

Third-Party Defendant Georgia @ified Development Corporation (“GCDC”) is that GCDC bears
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responsibility for the default because it did not secure Small Business Administration (“SBA”)
funding for the project as promised.

Pending before the Court are Motions fonBuoary Judgment filed by FCB and GCDC. The
Court considers those motions in turn after a brief review of the standards governing summary
judgment.

I. STANDARD OF REVIEW

A party may obtain summary judgment if the evidence establishes that there are no genuine
issues of material fact for trial and the movingtyés entitled to judgment as a matter of law. See

Fed.R.Civ.P. 56(c); Covington v. Knox Cnty. Sch. S265 F.3d 912, 914 {&Cir. 2000). The

moving party bears the initial burden of satisfying @ourt that the standards of Rule 56 have been

met. See Martin v. Kellg\803 F.2d 236, 239 n.4"{€ir. 1986). The ultimate question is whether

any genuine issue of material fact iglispute. See Anderson v. Liberty Lobby, |@Z7 U.S. 242,

248 (1986);_Covingtor?05 F.3d at 914 (citing Celotex Corp. v. CatréT7 U.S. 317, 325 (1986)).

If so, summary judgment is inappropriate.

To defeat a properly supported summarygment motion, the nonmoving party must set
forth specific facts that show a genuine issue denl fact for trial. If the party does not do so,
summary judgment may be entered. Fed. R.Ei&6(e). The nonmovimgarty’s burden to point
to evidence demonstrating a genuine issue of material fact for trial is triggered once the moving

party shows an absence of evidence to support the nonmoving party’s case., Gébtes. at

325. A genuine issue exists “if the evidence is sbhaha reasonable jury could return a verdict for

the nonmoving party.” _Anderspd77 U.S. at 248.



II. ECB’S MOTION FOR SUMMARY JUDGMENT

In support of its Motion for Summary Judgment, FCB forwards the following facts:

On or about November 14, 2007, THG executed\ibte in favor of Temecula Valley Bank,
National Association (“TVB”) in the origal principal amount of $1,066,500.00. TVB funded the
Note, which required payments to be made anfturteenth day of eaamonth, with a final
payment due SunTrust on November 14, 2008. On the day the Note was signed (and as partial
security for the Note), Mr. Jones executed thar@uaty in favor of TVB obligating himself for
THG’s repayment of the Note.

Afterwards, TVB and THG entered into five “Changes in Terms Agreements” and one
“Note Modification,” all of which extended the maityrdate of the Note, and some or all of which
extended an interest payment only period. The last such extension was on March 7, 2011, which
extended the maturity date of the Noteotigh and including July 14, 2011. Payments were not
made in accordance with the terms of the Note and the extensions.

On September 15, 2011, FCB notified THG and Mr. Jones of the default on the Note and
accelerated the entire amount due and owing thereunder. As of March 22, 2013, the outstanding
principal amount owed under the Note was $762,580. tysixe of interest, costs, and attorney’s
fees. The unpaid amounts continue to accrue pursuant to the terms of the Note.

Based upon the foregoing, FCB filed a two-count@tint in this Court. In Count One,

FCB sues THG for breach of the terms of the Notéailing to pay the amounts due in accordance
with the repayment schedule. In Count TWGBsues Mr. Jones for failing to pay the amounts due
under the Guaranty. FCB moves for summary judgment on both Counts.

In responding to the Motion and FCB'’s StatetwiUncontested Material Facts, THG and



Mr. Jones wholly fail to comply with Local Rule 56.01 which provides:

(c) Response to Statement of Fact&ny party opposing the motion for summary
judgment must respond to each fact set forth by the movant by either (I) agreeing that
the fact is undisputed; (ii) agreeing that the fact is undisputed for the purpose of
ruling on the motion for summary judgment only; or (iii) demonstrating that the fact

is disputed. Each disputed fact mussbpported by specific citation to the record.
The response must be made on the doctuprerided by the movant or on another
document in which the non-movant has reproduced the facts and citations verbatim
as set forth by the movant. In eithere&athe non-movant must make a response to
each fact set forth by the movant imnagdly below each fact set forth by the
movant.

(g) Failure to Respond. Failure to respond to a moving party’s statement of
material facts, or a non-moving party’s staent of additional facts, within the time
periods provided by these Rules shall inditiad the asserted facts are not disputed
for purposes of summary judgment.
L.R. 56.01 (c) & (g). Instead of responding to each of the facts specified by FCB, THG and Mr.

Jones provide their own “Statement of Disputed Facts” that, in its entirety, reads:

2. SunTrust is not now nor has d@ver been a [sic] any monies from
Defendants/Third-Party Plaintiffs.

(Docket No. 63-1 at 1). Presumably this isspmnse to FCB'’s statemaitfact number two, which
states that the amounts due and owing under the Note were payable to SunTrust.

How, or if, SunTrust ever figured into this case is uncledhat is clear, however, is that
THG and Mr. Jones do not dispute or point to ewigence that would suggest that FCB is not the
successor-in-interest to TVB or the holder of the Noténder Tennessee law and Article 3 of the

Uniform Commercial Code, the holder of a nots tiee right to enforce the instrument. Sestes

! Elsewhere in its brief, FCB talks about thelaggble burden-shifting standards and then states that
“Fifth Third has the burden of proof at trial.” (Doclkéd. 37 at 3 n. 1). What Fifth Third has to do with this
case is also unclear. Perhaps the references to “Sthand “Fifth Third” banks are scrivener’s errors.

2 An Allonge to the Note indicates that it waarsferred to FCB immediately after TVB was closed
by the California Department of Financial Instituts on July 17, 2009, andetirederal Deposit Insurance
Corporation was appointed receiver.



V. Saxon Mtg. Serv., Inc2014 WL 1847806, at *3 (M.D. Tenn. May 8, 2014); Dauenhauer v.

Bank of New York Mellon2013 WL 2359602, at *6 (M.D. Tendan. 16, 2013). Moreover, the

Note itself states that the borrower’s obligationd the terms of the Note “shall inure to the benefit
of Lender and its successors and assigns.” (Docket No. 1-1 at 2).

As for FCB'’s truistic arguments that “[ujnd&ennessee law, the rights and obligations of
contracting parties are governed by their written agreements” and that “[w]hen the agreement is
unambiguous, its meaning is a question of lawthedourt must enforce the agreement according

to its plain terms” (Docket No. 37 at 4, citing Hillsboro Plaza Enters. v. VB8H S.W.2d 45, 47

(Tenn. Ct. App. 1993) & Richlando@ntry Club, Inc. v. CRC Equities, In&32 S.W.2d 554, 557

(Tenn. Ct. App. 1991)), THG and Mr. Jones offer no response. In fact in their three-page
Memorandum, they make no legal arguments and cite no legal authority.

Instead, THG and Mr. Jones begin their respdoysstating that “[a]s a condition precedent
to Plaintiff making a loan to Defendants/ThiParty Plaintiffs,” GCDC “committed to make
application to the [SBA] on behalf of [THG] for $1,112,000.00 in permanent financing for the
acquisition of land and construction of” the hot@ocket No. 62-1 at 1). They then go on to list
how GCDC allegedly failed to carry-through ongtemise. However, THG and Mr. Jones fail to
cite to a single piece of evidence that would support their contention that GCDC’s commitment to
apply for a loan (or securing approval of a Idgnthe SBA) was a coittbn precedent to their
receiving and repaying $1,066,500.00 from TVB.

What the undisputed evidendees show is that (1) TVB loaned THG money that THG
promised to repay with interest, (2) Mr. Jogaaranteed that repayment; and (3) the money has not

been repaid, either in accordance with the Note or the agreed-upon extensions and modification.



Accordingly, FCB, as the holder of the Note, anctgssor-in-interest to TVB, is entitled to recover
on the Note. As of March 22, 2013, the amadure and owing was $813,019.54, consisting of the
underlying obligation, accrued interest, late fees, @osts. FCB will be afforded an opportunity
to update that amount.

Under the terms of the Note and the Guarar@®B I5 also entitled to recover attorney’s fees.
FCB requests $136,114.73, which represents the pre-prdees that it has already incurred, plus
a post-judgment award of 10% thle amount of the indebtedness owed to FCB. In the Court’s
opinion this request is too steep.

The Note provides:

ATTORNEYS' FEES: EXPENSES. Lender may hire or pay someone else to help

collect this Note if Borrower does npay. Borrower will pay Lender that amount.

This includes, subject to any limits under applicable law, Lender's attorneys’ fees and

Lender's legal expenses, whether or not there is a lawsuit, including attorneys’ fees,

expenses for bankruptcy proceedings|(idmg efforts to modify or vacate any

automatic stay or injunction) and appeaBorrower also will pay any court costs,

in addition to all other sums provided by law.
(Docket No. 1-1 at 2). The Guaranty contains similar language: “Guarantor agrees to pay upon
demand all of Lender’s costs and expenses, including Lender’s attorneys’ fees and lender’s legal
expenses, incurred in connection with the enforcement of this Guaranty.” (Docket No. 1-2 at 1).

According to the Affidavit of Ronald G. Steen, Esq., FCB expended $55,237.75 in attorney’s
fees and costs through the summary judgment prowgedUnder the terms of both the Note and
the Guaranty, FCB is entitled to that amountaddition, under both, FCB is entitled to recover the
fees and costs of any post-judgment collectifores. Obviously, what that amount may be is

unknown at present, but a post-judgment attoeniees and costs award in excess of $80,000.00

is too high, particularly since FCB spent substédigtiess in securing a judgment in its favor. More



appropriate in the Court’s vieis an award reflecting roughly haif that which was expended to
prevail on summary judgment. The award of atgimfees and costs for post-judgment work will
be $25,000, for a combined amount of $80,237.75.

. GCDC'S MOTION FOR SUMMARY JUDGMENT

In support of its Motion for Summary Judgment, GCDC presents the following facts (among
others):

GCDC is a Certified Development Compa(DC"). It is a non-profit corporation
authorized by the SBA to deliver financing to small businesses via 504°loans.

GCDC committed itself to make an apptioa to the SBA on behalf of THG for the
permanent financing of the acquisition of land and construction of the Microtel Inn & Suites in
Manchester. Thereafter, GCDC filed thmphcation and, on August 28, 2007, the SBA issued an
authorization for debenture guaranty for permaneatiting of the hotel project. The authorization
period ended August 28, 2011.

Prior to a debenture sale, the CDC must cot@64 Loan Closing, and forward the closing

documents to the SBA for approval. A debeatalosing and sale (resulting in the closing and

¥ The SBA 504 loan progranmag been described as follows:

SBA'’s 504 loan program . . . provides financial assistance through 10 or 20 year
loans to small businesses. Under the program, a certified development company or CDC
issues a debenture to fund the borrower’s aitijom of the real property, machinery and
equipment needed for a business venturee ddbenture, which is guaranteed 100 percent
by the SBA, is sent to a central servicing dgeich disburses or sells the debenture to a
pool of private investors. The proceeds & debenture are used to fund the 504 loan. The
central servicing agent then disburses the funds from the sale of the debenture to the
appropriate parties. The central servicingragalso receives monthly payments from the
borrower, which it holds in an interest-bearing escrow account until remitting the payments
to the investors pursuant tike SBA's instructions.

United States v. Sobeckil998 WL 175870, at *2 (N.D. Ind. Mar. 26, 1998); sadso
http://lwww.sba.gov/content/cdc504-loan-program-elligib (describing eligibility requirements for 504
loans) (last visited July 9, 2014).




approval of the sale of the dettere to actually fund the 504 loar)subject to SBA authorization.
Also prior to a 504 loan closing, the CDC is reqdite issue a certificatioio the SBA that in the
CDC'’s opinion there have been no substantial adwdranges in the borrower’s ability to repay the
loan since submission of the initial loan application.

In this case, following completion of the peof and prior to the 504 loan closing, GCDC
formed the opinion that THC was not in a positioslose on the SBA 504 loan, an opinion that did
not change through the end of the authorizatioiode The opinion was based on the fact that, once
the hotel began operating, the business was not self-sustaining. Rather, THC had to turn to Mr.
Jones in order to solve cash-flow problems. Aokl did not have the money to satisfy its debts
on a monthly basis and there was a considerable difference between the projected revenue and
actual performance of the hotel once it became operational.

GCDC asserts that it performed all actions seagy to secure a loanaccordance with 504
loan program requirements as set forth by statute, regulations, and SBA requirements, but it was
unable to make the necessary certification thate were no substantial unremedied adverse
changes since the filing of the dipption. Because of the lacdk certification, closing of the 504
loan and issuance of the debenture did not take place.

Based upon the foregoing, GCDC argues thatantitled to summary judgment on each of
the claims advanced in the Third-Party Complaint. The breach of contract claim fails, GCDC
argues, because certification was a cooditprecedent to SBA approval both under the
authorization and the federal regulations, and GCDC simply could not make the required
certification. The promissory estoppel claim fddecause that cause of action cannot exist when

there is an express contract that covers the same subject. Finally, GCDC argues that the implied



duty of good faith and fair dealingm®t an independent cause of action because such attributes are
implied in every contract. The response in opposition to GCDC’s Motion for Summary Judgment
again does not comply with this Court’s ruleRather than responding to each of the factual
assertions made, THG and Mr. Jones filed tbein statement of disputed facts utilizing numbers
that appear to correspond with staents of fact made by GCDC. rkher, in their brief, THG and
Mr. Jones cite no legal authority and never mention the causes of actions they have advanced, let
alone link evidence to those causes of action that would make summary judgment inappropriate.

Rather, THG and Mr. Jones set forth a dozen seéewf disputed fact that actually consist
of the reiteration of two points. First, they claim that the application submitted by GCDC to the
SBA was not signed by Mr. Jones nor signed with his permission; it was a forgery. Second, they
point to two emails to support the proposition t6&DC had resolved the questions that it had
about THG’s financial situation and notified the S#at there had been no adverse change. Inone,
Nancy McCarroll writes to Melody Trica on December 17, 2009, the following:

| just got a phone call from Binta with CDGhe told me they have resolved all the

guestions they had about the financiated have received approval from their

attorney to proceed with the debenttuading. The loan matures in January and

Binta suggested extending it for at least 3 months. The interim loan is fully funded

with the interest payments being paid from théan through January. We just got

updated financials from CDC.
(Docket No. 67-7 at 3). The other is an enfraiin Binta Edwards to Marianne Wiemmann dated

March 2, 2010, that states:

Our “no adverse” stamp action was submitted to SBA on Friday (2/26). Upon
approval from SBA, we will schedule a closing date.

(Id. at 1). THG and Mr. Jones dot specify who those individuals are in their opposition papers,

but a review of the email addresses and depositsuggest that Ms. McCarroll and Ms. Trica are



employees of FCB, Ms. Edwards is employed by GCDC, and Ms. Wiemmann worked for TVB.

The claim that Mr. Jones’s signature on tpplecation submitted to the SBA was forged is
startling, butirrelevant. The entire premise ofthed-Party Complaintis that GCDC was required
to seek the SBA’s guarantee for the debenturésiitd THG’s project. There is no dispute that an
application was the first step necessary to aehihat purpose, that the application actually
submitted contained any falsehoods or misrepresentations, or that the application was insufficient
or incomplete.

Ms. McCarroll's email, insofar as it pertainstte claims against GCDC, consists entirely
of hearsay. She merely parrots what Ms. Bintageli¢y told her. Assuming that the email can “be
presented in a form that woub& admissible in evidence,” Fed. R. Civ. P. 56(c)(2), it raises more
guestions than it answers. Nowhere does THG or Mr. Jones explain what Ms. Binta meant about
resolving the questions of “the financials, vanat she meant by receiving the attorney’s approval
to proceed with debenture funding.

Similarly, no explanation is given for what M&nta meant by a “‘no adverse’ stamp” being
submitted to the SBA. THG and Mr. Jones ngbpn the deposition testimony of Abel D. Tellez,
a Senior Vice President and Senior CommerciabRgion Officer with FCB, to explain what Ms.
Binta meant. However, Mr. Telt stated in his deposition ttred did not have direct knowledge
of the email exchanges because he was not involved at that point in time and, in any event, could
not speak for GCDC. (Docket No. 67-8, Tellez Depo. at 37).

The basis for all of THG’s and Mr. Jonegauses of action against GCDC is that it
committed to securing permanent financing fa ginoject through the issuance of debentures in

accordance with the 504 loan program. It is undisputed, however, that SBA had to guaranty the
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debentures and that this required its approvalk dtso undisputed that, as a part of the approval
process, certain certifications must be made, and the applicant has to be creditworthy.

The Code of Federal Regulations provide:

Following completion of the Project, éhfollowing certifications must be made

before the 504 loan closing:

(@) The interim lender must ¢dy to the CDC that it has no

knowledge of any unremedied substantial adverse change in the

condition of the small business since the application to the interim

lender;

(b) The Borrower (or Operating @gany) must certify to the CDC

that there has been no unremedied substantial adverse change in its

financial condition or its ability to repay the 504 loan since the date

of application, and must furnishterim financial statements, current

within 120 days of closing; and

(c) The CDC must issue an opinitmthe best of its knowledge that

there has been no unremedied substantial adverse change in the

Borrower's (or Operating Company's) ability to repay the 504 loan

since its submission of the loan application to SBA.
13 C.F.R. 8 120.892. The Code also provides ftfifite applicant (including an Operating
Company) must be creditworthy,” that [[joans musso sound as to reasonably assure repayment,”
and that, in making this determination, the SBIl consider (among other things) the strength of
the business; past earnings, projected cash floiuame prospects; and the “[a]bility to repay the
loan with earnings from the business|.]” B1120.150.

GCDC claims that after the hotel becamerapenal it was unable to make the certification
required by Section 120.892(c) because the hotel was not self-sustaining and there was a
considerable difference between the projecta@nue and actual revenue once the hotel opened.
THG and Mr. Jones have proffered no evidenahtiw that GCDC'’s opinion was not based in fact
or that the opinion was not maitkegood faith. To the contrary, Miones admitted in his deposition

that while there was a boon in business duriegabeks leading up to and including the Bonaroo
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festival, “the business was not, on an annualshafitable,” and that he was required to make
contributions to the business until it “stabilized” did not know how long ik would be. (Docket

No. 60-1 at 120-21). He also conceded that WM#S not able to meet both principal and interest
payments and that the original projected 65% occupancy rate turned out to be 30% as of the end of
2009. Finally, Mr. Jones admitted in his depositiaat,tfjust weeks after the “no adverse change’
stamp” email, he received an email datedddl8, 2010, from Ms. Edwards which indicated that
GCDC was putting the 504 loan closing on holditee THG additional time for business to ramp

up so that the hotel could support its debts. g1d 23-140). THG and Mdones offer no evidence

that the business did in fact pick up prior te #xpiration of the authorization period and, as a
consequence, GCDC’s Motion for Summary Judgment will be granted.

V. CONCLUSION

On the basis of the foregoing, the Motions for Summary Judgment filed by FCB and GCDC
will be granted.

An appropriate Order will be entered.

Ko H. S

KEVIN H. SHARP
UNITED STATES DISTRICT JUDGE
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