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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

ANDREW L. CRAIG, )
)
Plaintiff, ) No. 3:12-cv-00333
)
V. ) Judge Nixon
) Magistrate Judge Knowles
CAROLYN W. COLVIN, )
Commissioner of Social Security, )
)
Defendant. )
ORDER

Pending before the Court is Plaintifhdrew L. Craig’s Motion for Judgment on the
Administrative Record (“Mobtin”) (Doc. No. 15.), filed witta Memorandum in Support (Doc.
No. 16). Defendant Commission&rSocial Security (“Comnsisioner”) filed a Response to
Plaintiff's Motion. (Doc. No. 17.) SubsequegntMagistrate Judge Kndes issued a Report and
Recommendation (“Report”), regonending that Plaintiff’s Motiobe denied, and the decision
of the Commissioner be affirme@Doc. No. 18 at 25.) Plaintifiled Objections to the Report.
(Doc. No. 19.) Upon review of the Reportcefor the reasons stated below, the CARANTS
in part Plaintiff's Motion, reverss the ALJ’s decision, arREMANDS the case to the
Commissioner for further proceedsgonsistent with this Order.

l. BACKGROUND

A. Procedural Background

Plaintiff filed an application for Disability Insurance BenefitB[B”) and Supplemental
Security Income (“SSI”) on December 5, 2007, alggihat he had been disabled since January
1, 2005, due to “[o]bstructive sleep apnea, astiegaproblems, and a learning disability.” (Tr.
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69—72, 244} The Social Security Administration§SA”) denied Plaintiff's application both

initially on March 7, 2008 (Tr. 77-80), and upatonsideration on July 29, 2008 (Tr. 85—-88).

Plaintiff subsequently request€tr. 89) and was granted a hiegrbefore an Administrative

Law Judge (“ALJ") (Tr. 97). The hearing was conducted on February 23, 2010, before ALJ John

Daughtrey. (Tr. 37, 97.) Plaifftwas represented at the heayiby attorney Chris George, and

Plaintiff, Plaintiff's brother, Jey Craig, and vocational expert (“V)E.isa A. Courtney testified

at the hearing. (Tr. 37—-68.)

On May 7, 2010, the ALJ issued a decision figdifaintiff was not disabled within the

meaning of the Social Security Act. (Tr. 20—32he ALJ made the following findings of fact

and conclusions of law:

1.

2.

The claimant meets the insured statupineements of the Social Security Act
through March 31, 2011.

The claimant has not engaged in sulbssh gainful activity since January 1,
2005, the alleged onset date (20 CFR 404.E3&kq and 416.97&t seg).

The claimant has obesity, asthma, obgivecsleep apnea, mild cardiomegaly
and history of a leaning [sic] disa@d which are considered a “severe”
combination of impairments, but naevere enough, e#h singly or in
combination, to meet or medicallygeal the requirementset forth in the
Listing of Impairments. Appendixtb Subpart P, Regulations No. 4.

After consideration of # entire record, the Admistrative Law Judge finds
that the claimant has the residual fuontl capacity to lift and carry up to 20
pounds occasionally and up 10 pounds frequentlystand and walk up to
four hours in an eight-hour workday, witlormal breaks; sit up to six hours in

an eight-hour workday, with normal breaksth the option to stand and sit at
will; occasionally balance, stoop, kneel, crouch, crawl and climb stairs and
ramps; but no ability to climb laddersgaffolds or ropes; and should avoid
concentrated exposure to extremeatthumidity, pulmonary irritants and
workplace hazards. Additionally, he is able to understand, remember and
carry out two to three step insttioms; can maintain concentration and
persistence for two to three step tasks; can interact appropriately with
supervisors, co-workers and the general public and can adapt to occasional
workplace changes.

The claimant is able to perform giarelevant work (20 CFR 404.1565 and
416.965).

1 An electronic copy of the administrativecord is docketeat Doc. No. 11.
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6. The claimant is 31 years old, debed as a younger individual (20 CFR
404.1563 and 416.963).

7. The claimant has an eleventh gradei@tion and is ableo communicate in
English (20 CFR 404.1564 and 416.964).

8. Transferability of job skills is not material to the determination of disability
because using the Medical-Vocatibraules as a framework supports a
finding that the claimant is “not slbled” (See SSR 82-41 and 20 CFR Part
404, Subpart P, Appendix 2).

9. Considering the claimant’s age, edtion, work experience, and residual
functional capacity, therare jobs that exist isignificant numbers in the
national economy that the claintacan perform (20 CFR 404.1569, 404.1569,
404.1569(a), 416.969, and 416.969(a)).

10.The claimant has not been under a disghiés defined in the Social Security
Act, from January 1, 2005, throughetidate of this decision (20 CFR
404.1520(g) and 416.920(g)).

(Tr. 25-31.)

On May 28, 2010, Plaintiff timely filed a requédst review of the hearing decision. (Tr.
18-19.) The Social Security Appeals Counalisd a letter denying Plaintiff's request for
review on March 13, 2012, therelsndering the decision of the Althe final decision of the
Commissioner. (Tr. 1.) Plaifitfiled this action on April 2, 2012%eeking judicial review of the
ALJ’s final decision under 42 U.S.C. 88 405(gplal383(c)(3). (Doc. No. 1.) Pursuant to
Magistrate Judge Knowles’s M&0, 2012, order (Doc. No. 12), Plaintiff filed a Motion for
Judgment on the Administrative Record (Doc. No. 15), and a Memorandum in Support (Doc.
No. 16) on July 18, 2012. Defendant filed aspanse on August 17, 2012. (Doc. No. 17.) On
June 12, 2013, Magistrate Judge Knowles isshedReport, recommending that Plaintiff's
Motion be denied, and the decisiof the Commissioner be affied. (Doc. No. 18 at 25.)

Plaintiff filed three objections to tHdagistrate Judge’s findings on June 26, 2013,
specifically: (1) the Report fails to addresBesg medical and testiomial evidence cited by
Plaintiff; (2) the Report acceptsjthout critical analysis, the AL's mischaracterization of the

objective evidence of sleep apnea; and (3) thEoReloes not address the glaring inconsistency
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between the ALJ’s finding that Plaintiff was rasedible in describing his somnolence and the
direct firsthand observations of somnolenceahySSA claims representative, a consultative
examiner, and the ALJ himself. (Doc. No. 19.)

B. Factual Background

Plaintiff was born on Februady, 1979, and claims disabilifgr obstructive sleep apnea,
asthma, leg problems, and a learning diggtbeginning on January 1, 2005. (Tr. 69-70, 118-
127.)

1. Educational and Psychological History

Though he testified to only attending througé thnth grade, Plairftis records show he
completed school through the eleventh gra@e. 43, 248, 275-290.) Plaintiff testified at the
administrative hearing that he attended remedizgases and can read amdte, but is unable to
spell. (Tr. 43.) Plaintiff was evaluat®n March 15, 1995, by examining psychologist Crystal
Morgan, Psy.D., in compliance with regulateequirements for students receiving special
education services. (Tr. 296-301.) Dr. Morganatuded that Plaintiftontinued to meet the
criteria for special education services, arat this intellectual funtmning was in the “Low
Average range.” (Tr. 301.) During the difdy benefits consltative exam conducted on
February 1, 2008, Bruce A. Davis, M.D., concludleat Plaintiff suffered from anxiety and was
a “slow learner.” (Tr. 305.)

On February 4, 2008, senior psychologicaraier Robert Doran, M.A., performed a
psychological examination of Plaintiff in connextiwith his application fodisability benefits.
(Tr. 308-10.) During the hour-loreyaluation, Mr. Doran generalfpserved that Plaintiff's
“speech sounded strained. He breathed through his mouth, making snoring sounds.” (Tr. 308.)

Plaintiff reported that he haghplied for benefits due to “sleeggpnea and problems walking; his
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legs swell up.” (Tr. 309.) Halso reported that he smokes on#-pack of cigarettes every day,
falls asleep during the day whba tries to focus, and that he “is up and down all night” and
“might sleep for five hours.” 1d.) Mr. Doran noted that Plaintifppeared to be sleepy and to
fall asleep twice during the interviewld() Mr. Doran concluded #t Plaintiff was mildly

limited in understanding, rememberingteracting with others, and adapting to
changes/requirements; and moderately limited stesnied concentration and persistence. (Tr.
310.)

2. Medical History

Donald Zedalis, M.D., of the Allergy and SleBfsorders Network evaluated Plaintiff in
April 2004 for complaints of chronic sleepineg43r. 373-85) Plaintiffelayed a history of
daytime sleepiness, including falliagleep during class in schodllr. 374.) Plaintiff's stated
complaints included: snoring and apneic eges, associated with occasional snorting,
smothering, sleepwalking, common nocturgasping, and frequent awakeningkl.)( Plaintiff
also reported that he was unable to maintain employment because of his drowkine$3r. (
Zedalis determined PlaintiffEpworth Sleepiness Scale (“ES$4core was 19/24, “which is
consistent with moderate excessive daytime sleepind#s.)’ Dr. Zedalis conducted a sleep
study on Plaintiff on April 13, 2004, the results of whigere consistent with Plaintiff suffering
from “[o]bstructive sleep apnea, severe, associated with mild nocturnal hypoxemia, controlled by
Bi-level CPAP. . . [; s]leep onset and sleep n&iance insomnia . . . [; and b]ruxism.” (Tr.

381.) Significantly, pulmonary function testingvealed Plaintiff had a mild restrictive

2 According to its website, the ESS is “a self-administered questionnaire with 8 questions [that] provides a measure
of a person’s general level of daytime sleepiness, or their average sleep propensity in daily lifey’ Jbtursa

What the Epworth Sleepiness Scale Is and How to USkédtEpworth Sleepiness Sgale
http://epworthsleepinessscale.caiydut-epworth-sleepinessasgt visited Mar. 27, 2014).
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ventilator defect. (Tr. 385.) Persistemipderately loud to sigficantly loud snoring was
observed by the night technologist, but was elated with Bi-level CPAP. (Tr. 381)

Plaintiff had several emergency room visits, from 2005 to 2008 for, among other things,
episodic exacerbations of dyspr{shortness of breath), associatath chest pain and tightness
and complaints of left lower extremipain and swelling. (Tr. 27, 361-68, 386, 425, 47275,
480-83.)

On February 1, 2008, Dr. Davis performed a cattative exam of Plaintiff in connection
with his disability claim. (Tr. 303-05.) Ptdiff complained of asthma, sleep apnea, and
bilateral leg pain, swellop and unsteadiness. (Tr. 303.giRtiff was short of breath, with
heavy mouth breathing. (Tr. 304Dr. Davis diagnosed Plaintiffith Class 3 extreme obesity,
lung disease (“persistent asthma/cigarkttey disease, obstructive sleep apnea”),
musculoskeletal disease (“bilateral lower extrerpayn, unsteadiness”), and with conditions of
anxiety and slow learning. (T805.) Dr. Davis noted that Plaintiff was documented in 2003 as
having “sleep apnea with nighttime and dayteoenplaints,” but was “unable to afford C-PAP
machine treatment.” (Tr. 303.) Dr. Davis opmirtbat Plaintiff could perform certain work-
related activities including:azasionally lifting ten to twentgounds, frequently lifting ten
pounds, standing or walking a total of four houranreight-hour workdaynd sitting for a total
of eight hours in an eight-hour workday. (Tr. 305.) Dr. Davis also nbgdPlaintiff should
only perform limited kneeling or squatting, ang bposure to heat/humidity, climbing/heights,
irritating inhalants, and dangerousahinery/vehicles should be limitedd.{

In February 2008, Anita L. Johnson, M.Dviewved Plaintiff’'s medical records in
connection with his applicatns for disability benefits(Tr. 29, 311-14.) She described

Plaintiff's complaints of obstructive sleepraga, asthma, and leg problems and noted Dr.
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Davis’s clinical examination findings. (T29, 314.) Dr. Johnson opined that Dr. Davis’s
assessment was too restrictgreen Plaintiff’'s normal rangesf motion, strength, and normal
gait. (d.) Dr. Johnson further opined that Pldifgi physical impairments were non-severe,
singly or in combination. (Tr. 29, 311.)

In July 2008, Joe G. Allison, M.D., alsovrewed the evidence in connection with
Plaintiff’'s disability benefits applicationqTr. 29, 369-372.) Dr. Allison noted that Plaintiff
reported difficulties staying awake. (Tr. 372Hpwever, he determined that Plaintiff's
statements were “partially credible due to amiyd cardiomegaly [sic] and no sleep studies have
been done.” Ifl.) Dr. Allison concluded that all of th@nditions Plaintiff alleged failed to
impose functional limitations both singly and candal, and as a result were non-seveld.) (

At Plaintiff's administrativehearing on February 23, 2010, Pléirtestified that he is
only able to do activities for abofitteen minutes before he falls asleep, while standing or
sitting. (Tr. 55.) He also stated that hereatly smokes one-half pack of cigarettes per day,
down from two packs per day. (Tr. 48.) Pldintsed an inhaler during the hearing and exposed
his swollen left leg, which the ALJ noted was vigildrger than his right leg. (Tr. 49, 52.) He
described his pain as an eighthame on a zero to ten pain scal@r. 26, 50.) Plaintiff testified
that standing and walking affects his left lagd that he can stand and walk approximately
fifteen to twenty minutes before needing to sivdo (Tr. 50, 55) Plaintiff testified that he was
prescribed Lortab for the pain, but did not htéhie medication at the time of the hearing. (Tr.
50.) Plaintiff also stated thhe uses inhalers twice a dayd as needed, and does nebulizer
treatments once a week for asthma, COPD, armhahbronchitis. (Tr. 49.) Plaintiff testified
that he uses a CPAP machine every night, whie said helps him sleep, but overall seems to

have had diminishing results over timed.Y



3. Employment History

At Plaintiff's administrative hearing, VE Cousdn testified that Platiff has past relevant
work as a tow motor operatorutik driver, security guard, matarihandler, and delivery driver.
(Tr. 62—63.) The VE also testified that Pldintiould perform work as a security guard, except
in areas where pulmonary irritants or occupatitiaaards such as heights could be found. (Tr.
64.)

Plaintiff testified that he last worked asecurity guard one tiwvo weeks prior to the
hearing, three days a week, fouf to eight hours a day. (®5-47.) He further testified that
his brother had to nudge him when he dozed off at work and try to keep him motivated. (Tr. 50.)
Plaintiff testified that he wasréd due to sleeping and thatfaéls asleep when standing up or
sitting down. (Tr. 53, 55.)

Plaintiff's brother, Joey Craidestified that Plaintiff fell asleep frequently at work and
that if someone was not théttigerally shaking him, and tapping him, he would be standing
straight up, eyes closed, and justbbling, just asleep.” (Tr. 58-59Mr. Craig testified that he
and Plaintiff had both lost job coatts because Plaintiff kept fali asleep while at work. (Tr.
58.) Consequently, Craig had to stay with Plaintiff and keep him moving at any worksite. (Tr.
60—61.) Of note, ALJ Daughtrey obsedvin his decision that Plaifftappeared to fall asleep at
the hearing, and was nudged by his attotiodkeep him awake. (Tr. 27)

ALJ Daughtrey posed three different hypothdtida VE Courtney. (Tr. 63—66.) The
first hypothetical individual th&LJ posited had the RFC assigned to Plaintiff by the ALJ, and
the following limitations: can lift and caryp to twenty pounds occasionally and up to ten
pounds frequently; can stand, walk sitrat least six of an eighbur work day; can push and

pull freely but only do occasional postural activities including climbing, balancing, stooping,
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kneeling, crouching, crawling, andugatting; should avoid heightspncentrated exposure to
extreme heat, humidity, pulmonary irritantadavorkplace hazards; and has mental limitations
to the extent that he or she aamy carry out two to three stégsks. (Tr. 63—64.) VE Courtney
testified that based on this hypothetical, thevitilial could do security work, as well as other
light, unskilled jobs such as shoe packer or léasper. (Tr. 64—65.) At ik point in the hearing,
Plaintiff’'s attorney noticed Plaintiff waasleep and had verbally wake him ufd.)( When ALJ
Daughtrey’s reduced the hypothetiaadiividual’s ability to stand or wia to four out of an eight-
hour day, the VE testified that the limitatiomwd result in about 30 peent fewer jobs the
individual could do. (Tr. 65—66.)n the third hypothetical, th&LJ asked the VE whether there
existed jobs for an individual who possessed théditions that Plaintiff testified to during the
hearing. (Tr. 66.) In respongbe VE testified that no joblexisted for a person who could not
maintain concentration and persistence on alaegind continuous basgis two-hour segments.
(Tr. 66.)
Il. STANDARD OF REVIEW

The Court’s review of the Reportdge novo 28 U.S.C. § 636(b) (2012). However,
review is limited to “a determination of whetteubstantial evidence exists in the record to
support the [Commissioner’s] decision dndeview for any legal errors.Landsaw v. Sec’y of
Health & Human Servs803 F.2d 211, 213 (6th Cir. 1986). Titleof the Social Security Act
provides that “[t]he findings dhe Commissioner of Social Sedyras to any fact, if supported
by substantial evidence, shall be conclusiv2’U.S.C. § 405(g) (2012). Accordingly, the
reviewing court will uphold théLJ’s decision if it is suppted by substantial evidenc&arner
v. Heckler 745 F.2d 383, 387 (6th Cir. 1984). Substdmvidence is a ten of art and is

defined as “such evidence as a reasonable mind would accept as adequate to support the
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conclusion.” Richardson v. Pereled02 U.S. 389, 401 (1979). It'imiore than a mere scintilla
of evidence, but lessdh a preponderanceBell v. Comm’y 105 F.3d 244, 245 (6th Cir. 1996)
(citing Consol. Edison Co. v. N.L.R,B05 U.S. 197, 229 (1938)).

A finding of substantial evidence holds sigogint weight on appeal. “Where substantial
evidence supports the Secretary’s determinatias cionclusive, even gubstantial evidence
also supports the opposite conclusio@ium v. Sullivan921 F.2d 642, 644 (1990) (citing
Mullen v. Brown 800 F.2d 535, 545 (6th Cir. 198@n(bang); Her v. Comm’y 203 F.3d 388,
389 (6th Cir. 1999);. This standard of revieveamsistent with the well-settled rule that the
reviewing court in a disability laging appeal is not to weighelevidence or make credibility
determinations, because these factual determirsagice left to the ALJ and the Commissioner.
Hogg v. Sullivan987 F.2d 328, 331 (6th Cir. 1998esaw v. Sec’y of Health & Human Seyvs.
966 F.2d 1028, 1030 (6th Cir. 1992). Thus, even if the Court would have come to a different
factual conclusion as to the Plaintiff's e¢taibn the merits than that of the ALJ, the
Commissioner’s findings natl be affirmed if they araupported by substantial evidenddogg
987 F.2d at 331.

1. PLAINTIFF S OBJECTIONS TO THE MAGISTRATE JUDGE’S REPORT

In Plaintiffs Memorandum in Support forqiMotion, he argues the ALJ erred in making
the following findings: (1) Plaintiff's testimony concerning his extreme sleepiness due to
obstructive sleep apnea was notyfudtedible; (2) Plaintiff could péorm his past relevant work;
and (3) Plaintiff could perfon occupations described by t&. (Doc. No. 16 at 16-21.)

In addition, Plaintiff sets fohtthree specific objections toglMagistrate Judge’s Report.
First, Plaintiff argues that the Mgestrate Judge failed to addsexsalient medical and testimonial

evidence in the record. (Doc. No. 19 at 1-486xt, Plaintiff argues thahe Magistrate accepted
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the ALJ’s mischaracterization dfe evidence of sleep apne#haut critical analysis. I4. at 2—

5.) Finally, Plaintiff agues that the Magistrate Judge faitecdddress the inconsistency between
the ALJ’s finding that Plaintiff was not credible describing his symptoms of sleep apnea and
the firsthand observations of drowsiness madarb$SA claims representative, a consultative
examiner, and the ALJ.Id. at 5-6.)

The SSA has developed a five-step seqakptocess for ALJs to use in evaluating
whether a claimant is disabled. 20 C.F.R. § 404.1520(a) (2013). The first step requires the ALJ
to determine whether the claimant is egigg in “substantial gainful activity.’ld. 8
404.1520(a)(4)(i). In the second stbp ALJ determines whether the claimant has a “medically
determinable impairment that is ‘severe’ aaanbination of impairments that is ‘severeld. 8§
404.1520(a)(4)(ii). Step three requrde ALJ to determine whether the claimant’s impairments
meet or medically equal one of the impairtsdisted in the comblling SSA regulation.ld. 88
404.1520(a)(4)(iii), 416.925, 416.926. The fourth anth Bfieps require the ALJ to inquire into
the claimant’'s RFC: assessing ability to do meatal physical work on a sustained basis despite
limitations, and to determine the claimant’slibto do past or dier relevant workld. 8§
404.1520(a)(4)(iv) and (v).

Plaintiff's Objections to th Magistrate Judge’s Report appear to encompass the same
arguments made in his Motion, namely thaififf's testimony regarding obstructive sleep
apnea symptoms was not given appropriate weight or fully examined by the ALJ, and was not
adequately reviewed by the Magistrate Judgee Cburt analyzes Plaintiff’'s objections as two
separate arguments for why the ALJ lacked twutiml evidence to suppt his conclusions: (1)

the ALJ’s failure to properly credit the objeaimedical evidence of sleep apnea; and (2) the
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ALJ’s improper credibility determinations, and fa@uo consider testimonial evidence and other
evidence cited by Plaintiff. The Court coresisl each of Plaintiff's arguments in turn.

A. Objective Medical Evidence of Sleep Apnea

Plaintiff argues that the ALJifad to understand the natureto$ diagnosed sleep apnea,
which results in excessive daytime sleepinesslamdhability to stay awake consistently, and
thus erred in finding that Plaifftdid not have a severe medical impairment. (Doc. Nos. 16 at
16, 18; 19 at 2-3.) The ALJ concluded that $theymptoms were controlled with bi-level
CPAP titration” administered during a sleep stuiix. 27.) However, Plaintiff contends that
the facts surrounding his sleep study do not support the ALJ’s conclusion that his condition
“responded well to CPAP titration,” and cannotaaeepted conclusively. (Doc. Nos. 16 at 17—
18; 19 at 3—4.) Plaintiff statéisat, according to the notes oettechnician monitoring his sleep
study, “after unsuccessfully tobting single-level CPAP, [Piatiff] was given a sedative
(Ambien), bi-level CPAP was started, hedked great’ for over anour and started having
symptoms, his pressure was adjusted, twice femnslept for 30 minutes before the test was
terminated.” (Doc. No. 16 at 17.) Plaintifigaies that these facts are not supportive of the
ALJ’s determination that he responded welCIBAP titration, because the remediation took
place in April 2004 and adjustments had to be mattze for Plaintiff to achieve 30 minutes of
sleep. [d.) ALJ Daughtrey concluded that Plaffipprovided “no credible medical evidence
suggesting that [Plaintiff] has bedragnosed with narcolepsy or a medical condition that would
cause him to spontaneously fall asleep repgatedir. 27.) However, Plaintiff argues a
common symptom of obstructiveesip apnea is “fighting sleepsgeduring the day, at work, or

while driving.” (Doc. No. 19 at 3.)
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The ALJ must determine whether a claimantipairment is “severe” at the second step
of his or her analysis. 20 C.F.R. § 404.15206).impairment or combination of impairments
is "severe" within the meaning of the regulations if it significantly limits an individual's ability to
perform basic work activitiesld. An impairment or combination of impairments is "not severe"
when medical and other evidence establishes osliglat abnormality or a combination of slight
abnormalities that would have no more than a mihaffact on an individual's ability to work.
20 C.F.R. 88 404.1521, 416.921; SSR 85-28, 1985 WL 568856 (Jan. 1, 2985); SSR 96-3p, 1996
WL 374181 (July 2, 1996); SSR 96-4p, 1996 WL 374(Rily 2, 1996). If the claimant does
not have a severe medically determinable impaitroe combination of impairments, he or she
is not disabled for the purposes of SSA benefits. 20 C.F.R. § 404.1520(a)(4)(ii).

The SSA uses a two-step standard for evaluating pain and other sympiontsn v.
Sec'y of Health & Human Sery801 F.2d 847, 853 (6th Cir. 1986ge20 C.F.R. 8§
404.1529(a). The SSA first determines whetheretiea medically determinable impairment
that could reasonably be expectedanse the claimant’s symptonSee20 C.F.R. §
404.1529(b). If such an impairment is found, the @8aluates the intensity and persistence of
the symptoms to determine the extent to which the symptoms limit the claimant’s capacity for
work. Id. In determining whether a claimant isalbled, the SSA takestinconsideration the
extent to which the symptoms can reasonablgduepted as consistemith objective medical
evidencé and other evidencebased on the requirements of 20 C.F.R. § 416.929 and SSR 96-4p

and Social Security Ruling 96-7p, 1996 WL 374186 (July 2, 19B6hcan 801 F.2d at 853.

% Objective medical evidence consists of “medical signs and laboratory findings.” 20 CFR § 404.1529(a).

4 “Other evidence” includes the evidence described in @gAlations regarding evidence of impairments generally
and medical evidence, whidaficludes statements or reports from ¢ke@mant, the claimant’s treating or non-
treating sources, and other evidence regarding the claimant’'s medical history, diagnosis, presaibeatt daily
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Once a disability claimant has presented objeatnedical evidence that he or she suffers
from an impairment that could cause pain, hele need not present objective medical evidence
to support severity of the paidones v. Sec’y of Health & Human Ser945 F.2d 1365, 1369—
70 (6th Cir. 1991). Appropriate weight mustdyeen to lay testimony garding pain if that
testimony is consistent with objective medicablence, and the ALJ may not reject a claim of
disabling pain solely because the degrepaih is not objectively establishettl. Pain alone, if
it results from a medically determinabhepairment, can cause a disabilitging v. Heckley 742
F.2d 968, 974 (6th Cir. 1984). The ALJ should eviddle severity of the pain suffered by the
claimant using the same objective medical ewsgamsed to concludeahthe underlying medical
condition exists.Walters v. Comm’r of Soc. Set27 F.3d 525, 531 (6th Cir. 1997). Allegations
of pain or symptoms cannot be rejecsetely on the basis of medical evidenéelisky v.

Bowen 35 F.3d 1027, 1039 (6th Cir. 1994).

When evaluating evidence of pain ohet subjective complaints, the ALJ should
consider the following factor¢i) the claimant’s daily actities; (2) the location, duration,
intensity, and frequency of pai(8) any precipitatig and aggravating factors; (4) the type,
dosage, effectiveness, and side effects of cagidin; (5) treatment other than medication the
claimant has received for the pain; (6) other messthe claimant haseatsto relieve the pain;
and (7) other factors concerning the claimaftisctional limitations and restrictions caused by
pain. 20 C.F.R. 8 402.1529(c)(3)(i)-(vii).

Here, ALJ Daughtrey first appeared tinclude that Plaintiff has a medically
determinable impairment that could reasondigyexpected to cause his symptoms. The ALJ

found that Plaintiff “has been diagnosed with obstructive sleep apuiethe medical evidence

activities, efforts to work, and any other evidence showing how the claimant’s impairment(s) and any related
symptoms affect the claimant’s ability to work. 20 CFR § 404.1529(a).
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of record suggests that this condition respondedtaélPAP titration . . ..” (Tr. 27.) The ALJ
also acknowledged that Plaintgf2004 sleep study “was consistesth severe obstructive sleep
apnea, associated with mild nocturnal hypuoie delayed sleep onset, and bruxisrfid.) In
accepting Plaintiff's diagnosis of sleep apnea, the ALJ effectively determined that Plaintiff
possessed a medical impairment that couldorestsly be expected to cause the symptoms
alleged.

However, the Court finds the ALJ did not saiéintly demonstrate an initial evaluation of
the severity of each déflaintiff's conditions individually tarrive at the conclusion that they
were not “severe enough” in comhtion. In evaluating the severity the Plaintiff's symptoms,
the ALJ concluded that “[tlhe claimant halsesity, asthma, obstructive sleep apnea, mild
cardiomegaly and history of a leaning [sig3order, which are considered a ‘severe’
combination of impairments, but not severe gigteither singly or in combination, to meet or
medically equal the requirements set forth inltlsting of Impairments.” (Tr. 25.) It appears
that the ALJ accepted Plaintiff's diagnosis of sleep apnea, yet also found that Plaintiff's
symptoms were not severe because of a aat@fy response to CPAP treatment. The Court
finds ALJ Daughtrey’s dismissal of Plaintifftdaims of sleep apneaeencluding that it was
being controlled with CPAP titration—without takj into consideration factors, such as the
adjustments needed for CPAP treatment to beessful and whether this particular treatment
continued to be effective for Plaintiff, was rmztsed on substantialidence in the recordSee
Maloney v. Apfel211 F.3d 1269, at *2 (6th Cir. 200@)npublished table decision) (quoting
Higgs v. Bowen880 F.2d 860, 862 (6th Cir. 1988)) (“An impairment can be considered not
severe only if it is a slight abnormality thatmmally affects work abity regardless of age,

education, and experience.”) (quotatioarks and internal brackets omitted).
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The Court also finds that substangaldence does not support ALJ Daughtrey’s
decision to accord little weight Plaintiff's sleep apnea, &ds consistent with objective
medical evidence in the record. Plaintiff was ololigated to provide obgtive evidence of the
severity of his conditionSee Jone®45 F.2d at 1369-70. Also, aaRitiff's medical records
provided a diagnosis of sleep apnbe was not required to prdei credible medical evidence
showing a diagnosis of “narcolepsy amadical condition that would cause him to
spontaneously fall asleep repedyedTr. 27), as the symptonmend subjective complaints can
“reasonably be expected” to result from sleep apimaes 945 F.2d at 136@uotingDuncan
801 F.2d at 853. Plaintiff never contended tleahad narcolepsy or a condition that caused
spontaneous sleep, only that he had boutstoéme drowsiness as a symptom of sleep apnea.
Plaintiff was diagnosed with obatitive sleep apnea, which is a sleep-related breathing disorder
and a listed impairment that can cause daysieepiness and may disucognitive vigilance.

The ALJ did not consider the severity oaliff's diagnosis okleep apnea or the
effectiveness over time of theetitment prescribed initially, iight of the objective medical
evidence provided. Thus, the Court finds thatl Alaughtrey’s decision tccord little weight
to Plaintiff's sleep apnediagnosis is not supportéy substantial evidence.

B. Credibility Determinations, Testimoniahd Other Evidencei@d by Plaintiff

Plaintiff argues the ALJ erdein his credibility determmation by not addressing the
consistency between Plaintiff's claims of slegmea and the firsthand observations of the SSA

claims representative, consultative examiaad the ALJ himself regarding Plaintiff's

® “Sleep-related breathing disorders (sleep apneas) asedhy periodic cessation of respiration with hypoxemia
and frequent arousals from sleep. Although many individuals with one or more of theseaslismygleespond to
prescribed treatment, in some, the disturbed sleeppattel associated chronic nocturnal hypoxemia cause
daytime sleepiness with chronic pulmonary hypertensioroaditurbances in cognitive function.” 20 C.F.R. Pt.
404, Subpt. P, App. 1, § 3.00H.
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drowsiness. (Doc. No. 19 at 5-6.) Plaintdhtends that his falling asleep twice during his
consultative examination (Tr. 308) corroborates observations by an SSA claims representative
that Plaintiff “nodded off though out [sic] thetamview,” and those by the ALJ himself that
Plaintiff “appeared to fall asleeguring the hearing” (Tr. 30)Plaintiff further argues that the
ALJ did not properly consider the testimony of bisther, who observed &htiff fall asleep at
home and at work, and also testified about tosis of jobs because of Plaintiff's falling asleep
at work. (Doc. No. 19 at 2.) Plaintiff clairtise ALJ erred by failing to give weight to the
consistency of those direct observations, thiedsleep study technai’s observations.Id. at 3.)

An ALJ is to consider a claimant’s subje@itestimony regarding tteeverity and effect
of his pain once an objective medical basiglierexistence of pain has been establisGed.
Allen v. Comm’r of Soc. Se&61 F.3d 646, 652 (6th Cir. 2009). A claimant’s subjective
assessment of his symptoms “can support a claim of disability, if there is also objective medical
evidence of an underlying medical condition in the recodmfies v. Comm’r of Soc. Se&36
F.3d 469, 475 (6th Cir. 2003). Yet, even whemrd¢hs medical evidence of an impairment,
which could be reasonably expected to caudaimant’s symptoms, the ALJ is not required to
credit the claimant’s testimonyd. at 476. In making this determination, an ALJ may properly
consider the credibility of any statements bydla@mant as to his or her symptoms, and this
credibility determination is entitled to greaeight and deference lilge reviewing courtid.
However, the ALJ must explain his reasonsdiscrediting the claimant, and this explanation
“must be supported by substantial evidend&/alters 127 F.3d at 531.

Regulations require consideration of thairrlant’s “statements about the intensity,
persistence, and limiting effecof [the claimant’s] symptus,” and evaluation of those

“statements in relation to the objective medical evidence and other evidence, in reaching a
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conclusion as to whethehhp claimant is] disabled.20 C.F.R. § 404.1529(c)(4). The
claimant’s “symptoms, including pain, will be determined to diminish [his or her] capacity for
basic work activities . . . to ¢ghextent that [the claimant’a]leged functional limitations and
restrictions due to symptoms, such as painreasonably be accepted as consistent with the
objective medical evidence and other evidendd.”

Here, the ALJ found Plaintiff's allegations dikabling symptoms were not fully credible,
yet his only explanation for thinding was that Plaintiff contiued to smoke and work part-time
until approximately one to two weeks beftie hearing. (Tr. 30.) The ALJ also found
Plaintiff's brother’s testimony was not entirelgresistent with the record with regard to the
severity of Plaintiff's alleged skp disorder. (Tr. 27.) The Abdted that Plaintiff “appeared to
fall asleep at the hearing, and was nudged by theattdo keep him from doing so.” (Tr. 27.)
Yet, the ALJ did not appear to weigh this observation, or any other evidence in the record, in
judging Plaintiff's inability to stay awake. #dr consideration of the evidence, the ALJ found
Plaintiff's medically determinable impairmerdsuld reasonably be expected to cause some
symptoms; however, Plaintiff's statements a@ming the intensity, persistence, and limiting
effects of these symptoms were not credibliéoextent Plaintiff alleged. (Tr. 28-30.) The
ALJ observed that consideratiamas given to the state agermyysicians, who determined that
claimant had no severe physical impairmém; examining physician, who found the plaintiff
able to perform limited range of light worknéthe psychological conkant and psychological
examiner, who both concluded Plaintiff had mildrioderate functional limitations. (Tr. 30.)
The ALJ stated that after he was diagnosed walistructive sleep apa in 2004, Plaintiff made
no mention of an inability tstay awake during any suloggent medical treatment or

consultation.|d.
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The ALJ indicated that Plaintiff's subjeat complaints were considered, but that
Plaintiff was not entirely credible regamd the severity ohis complaints. 1d.) The ALJ found
that “[Plaintiff] does have a lémate breathing disorder.”ld.) However, despite Plaintiff's
testimony regarding his repeated falling asleegherjob and the fact that “he appeared to fall
asleep during the hearing,” the ALJ concludeat these symptoms were controlled by bi-level
CPAP titration. Kd.) The ALJ also found that “if thisondition was as severe as [Plaintiff]
alleged, he would have continually voideid concern to medical personnelld.] Yet, there
does not appear to be anyoansistency between various firatid observations of Plaintiff's
sleepiness by the SSA claims representatheeconsultative examiner, and the ALJ, and
Plaintiff's testimony about his inability to stayvake. All three indivuals observed Plaintiff
fall asleep during their encounters with hifflhese observations are consistent with the
testimony of Plaintiff and his brother. The@t finds Plaintiff's statements regarding his
symptoms suggest that his sleep apnea may be a severe impairment and may affect his ability to
stay awake or concentrate, whimbuld limit his ability to work.

As the ALJ acknowledged in this case, thedical evidence showed that Plaintiff
suffered from sleep apnea. (Tr. 27.) The €&nds the reports provided by Dr. Zedalis and
others “suppl[y] the requisitebjective medical condition teupport” Plaintiff's claim of
disability due to his sleep apnedones 336 F.3d at 475. ALJ Daughtrey concluded that
Plaintiff's “medically determinable impairmentsuld reasonably be expected to cause some
symptoms; however, [Plaintiff]'s statementscerning the intensity, persistence and limiting
effects of these symptoms are not credible ¢oetktent that [Plaintiff] alleged.” (Tr. 29-30.)

However, the ALJ did not conclude that the med@atience in the record was inconsistent with
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Plaintiff's allegations, nor did herovide adequate reasons asvtty he found Plaintiff's claims
to lack credibility.

The Court finds the ALJ’s credibility deteination is not reasonable or supported by
substantial evidence because it is unclear lndrdhe ALJ’s credibility determination included
all of Plaintiff's statements about his slesggnea symptoms. |If it did, the ALJ failed to
adequately explain why he disdieed these statements. Basedlmntranscript of the hearing
provided in the record, it does ragipear that the ALJ attempted to determine the intensity and
persistence of Plaintiff's sleggpnea symptoms and how those siongs might affect his ability
to work. The ALJ’s decision does not exhibit stifint consideration of Plaintiff’'s statements
concerning his sleep apnea symptoms, despite théh&tdPlaintiff's statemants were consistent
with medical evidence provided. Plaintiff's ajkd symptoms suggestthis sleep apnea may
be a severe impairment, since the inabtlitygtay awake or concentrate during the day
necessarily limits a person’s atyjlto perform job functions.

While an ALJ “need not discuss every piecewfience in the record” he also “may not
ignore an entire lia of evidence that isootrary to the ruling.McCombs v. BarnhastL06 F.
App’x. 480, 484 (7th Cir. 2004) (quotirgolembiewski v. Barnhar822 F.3d 912, 917 (7th Cir.
2003)). As previously noted, it is for the Alahd not the reviewingoeirt, to evaluate the
credibility of witnesses, including the claimafogers v. Comm’r of Soc. Se486 F.3d 234,
247 (6th Cir. 2007). However, the ALJ is nadrto make credibility determinations based
solely upon an “intangible or intuitive notion@li an individual’s credibility,” SSR 96-7p,
1996 WL 374186, at * 4. Rather, such detmations must find support based on a
consideration of “the dime case record.ld. The ALJ’s credibility determinations “must be

sufficiently specific to make clear to the indivadiand to any subsequemtviewers the weight
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the adjudicator gave to the individual’stgments and the reasons for that weigd.” “In

other words, blanket assertions that the claimsanot believable will not pass muster, nor will
explanations as to credibility whicare not consistent with the estrecord and the weight of the
relevant evidence.Rogers 486 F.3d at 248.

The Court concludes the ALJ’s decision doesreflect adequate consideration or
discussion of Plaintiff's sleep apnea symp$ whether his condition constituted a severe
impairment, and how his condition affects hisiptio work. The ALJ failed to sufficiently
explain his credibility determinations, in light Bfaintiff's objective ad testimonial evidence,
and his finding that Plaintiff's skp apnea was not a severe impamt. As a result, the ALJ’s
decision is not supported by substantial evidence in the record.

IV.  CONCLUSION

For the reasons stated above, Rltis Motion (Doc. No. 15) iSSRANTED in part and
the decision of the ALJ IREVERSED. Accordingly, the CoufREMANDS the case to the
Commissioner for further proceedings adioatl above. The Clerk of the Courti$RECTED
to close the case. By this Order, ther@aissioner's Motion to Stay (Doc. No. 20) is
TERMINATED AS MOOT .

It is so ORDERED.

Entered this 28th day of March, 2014. *
'_\HA.,‘_\ #H;H

JOHNT. NIXON, SENIORJUDG
UNITEDSTATESDISTRICT COURT

®“The requirement that the Commissioner fully explain deirations of the claimant’s credibility is grounded, at
least in part, upon the need for claiitylater proceedings. . . . ‘In the abserof an explicit and reasoned rejection
of an entire line of evidence, the remaining evidence istanltial’ only when considered in isolation. It is more
than merely ‘helpful’ for the ALJ to articulate reasons faditing or rejecting particulaources of evidence. It is
absolutely essential for meaningful appellate revielRBgers 486 F.3d at 248 n.5 (quotirkdurst v. Sec’y of
Health & Human Servs753 F.2d 517, 519 (6th Cir. 1985)) (internal ellipsis omitted).
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