Richardson et al v. United States of America Doc. 51

UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

GREG RICHARDSON, DEBORAH
RICHARDSON, and ROBERT RICHARDSON,

Plaintiffs, CaseNo. 3:12-0368

Judge Trauger
2
UNITED STATES,

Defendant.

~ ~—
N N ~—

MEMORANDUM

Pending before the court is a Motion fortRd Summary Judgment (Docket No. 36)
filed by the defendant, the United States, tacwhhe plaintiffs have filed a Response in
opposition (Docket No. 39), and the governmestfilad a Reply (Docket No. 49). Also
pending is the plaintiffs’ Motion to Ameritieir Complaint (Docket No. 43), which the
government has opposed (Docket No. 49). Ferd#asons stated herein, the government’s
Motion for Partial Summary Judgmiewill be denied and the gihtiffs’ Motion to Amend will
be denied as moot.

BACKGROUND !

! The facts are drawn from the government’seStent of Undisputeda€ts and the plaintiffs’
responses thereto (Docket N88, 40) and the exhibits attachtedthe parties’ submissions
(Docket No. 37, Exs. 1-4; Docket No. 41, Exs. 1-5; Docket No. 42, Exs. 1-3). The court notes
that the plaintiffs have submitted a “Suppleméb@signation of Undisputed Facts.” (attached

to Docket No. 40.) As an initial mattérpcal Rule 56.01 does npermit that type of

submission. In relevaipart, the rule states:

Any party opposing the motion for summauggment must respond to each fact
set forth by the movant. . . . Such resposisall be filed wh the papers in
opposition to the motion for summary judgmdntaddition, the non-movant’s
response may contain a concise statement of any additional facts that the non-
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Facts

On July 23, 2009, plaintiff Robert Ricltmon, then 15 years old, was traveling on
Clarksville Pike in Davidson County on a motorieycRobert’s motorcycle collided with a 1992
United States Postal Service 8BS”) vehicle, driven by a USRS$tter Carrier. Robert suffered
injuries following the collision.

At some time following the collision, theghtiffs retained counsel for the purpose of
recovering money from the governmavith regard to Robertmjuries, whichthe plaintiffs
allege were caused by the neghge of the USPS driver. On December 23, 2009, Kay Putnam,
a District Tort Claims Coordinar at the USPS, sent a letterMs. Fikisha Swader, former
counsel for the plaintiffs. Putnam wrote:

In response to your request, enclosexapé find a claim form SF 95 — “Claim for

Damage, Injury or Death”Because your client is a minor the claim must be

filed by the minor’s parents or legal guardianin order for your client’s claim to

receive proper consideratiahjs requested that yaupply all material facts on
this form, as it will be the basisrfeurther action on your claim. . . .

(1) All sections of the fam must be completed. . .

(2) Please return the original conpleted form to this office . . .

movant contends are material and as to which the non-movant contends there
exists a genuine issue to be tried.

Local Rule 56.01 (emphasis added). The govent has neither objected to the
plaintiffs’ submission nor file@ny response. Nevertheled® plaintiffs’ submission is
procedurally defective and the court wibht consider it for purposes of this
Memorandum. However, the majority ‘@fdditional undisputed facts” submitted by the
plaintiffs pertain to exhibitsteached to the Affidavit of John Harris, 11l (“Harris Aff.”).
(Docket No. 41.) The government has obfected to the HasiAffidavit or the
admissibility of its exhibits. Accordgly, although the plaintiffs’ submission of
additional undisputed facts is procedurallyed¢ive, the court wilconsider the exhibits
attached to the Harris Affidavit as theyate to the facts underlying this action.
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(3) Obtain and submit two (2) estimates on the work to be done, or,
submit a copy of the itemized “PAID” bill.

(4) If damaged property is in joint ownership, claim must be made in
both names and both parties mat sign where signatures are
required.

(5) In support of a claim for personaijumy, the Postal Service requires a
medical report from the attendipdpysician, as well as doctor bills
showing the date of each treatmehg treatment given, and the cost
of each treatment. . . .

(6) A claim must be for a specific amounthat amount must be shown in
the appropriate space(dyailure to state a total amount of claim in
item 12d will make the claim invalid;

(7) Claim adjusters or attorneys magt submit the claim or sign the
claim form unless a copy of thédower of Attorney is attached
thereto. It is requested that you sibmit a copy of the signed
agreement authorizing you tarepresent Greg & Deborah
Richardson, b,n,a[sic] Robert Richardson in this matter; and

(8) Acceptance of a claim is not an adsion of liability on the part of the
Government.

(Docket No. 41, Ex. 1 (emphasis in first pguaph added, other emphases in original).)

On August 6, 2010, the USPS received an admatigé tort claim, set forth on Form SF
95, seeking recovery for property damagéimamount of $9750.00, filed by plaintiff Greg
Richardson, Robert’s father (“Propertymage Claim Form”). On December 1, 2010, the
plaintiffs submitted a second SF 95 form, segkiecovery for Robert’s personal injuries
(“Personal Injury Claim Form”). Under thedion titled “Name, Address of claimant and
claimant’s personal representative, if any,” pihentiffs wrote, apparently in accordance with
the instructions of Ms. Putnam, “RobercRardson, a minor b/n/f Deborah and Gregory
Richardson.” The Personal Injury Claiorm seeks $1,000,000.00 and appears to be signed by
both Gregory and Deborah Richardson. (Docket3¥, Ex. 2.) In the section of the form

designated for the description of events forntimg basis of the clainthe plaintiffs wrote:



Claimant suffered multiple injuries, mostiseis to his right hand, wrist, and arm.
He was hospitalized for several day&/anderbilt University Hospital and has
undergone multiple surgeries, including tixation of a compound fracture of his
right upper extremity and for complicatioassociated with his initial surgery.
See attached medical reports @edmanent impairment information.

(1d.)

On the same day that the plaintiffs sigtieel Personal Injury Claim Form, the plaintiffs’
counsel sent a letter to MButnam. The letter states:

Robert Richardson has concluded theliva treatment associated with the

injuries he sustained on July 23, 2009aa®nsequence of a collision that

occurred between a postal service vanl@aanotorcycle . . . In addition to the
completed standard form 95 (claim for damage, injury, or death), | am forwarding
to you copies of medical bills relating this matter, the hospital and physician
records associated with those bilad two (2) letterfrom Nashville area

orthopedic surgeons Gregory MencraaDavid W. Gaw, which describe the
character and extent of Mr. Ricklaon’s injuries, along with Dr. Gaw'’s

evaluation of Robert’'s permant partial impairment.

(Docket No. 41, Ex. 2.) Thletter further states:
Robert’s bills to date from Vandalt Medical Group total $42,495.50. His
hospital bills and physical therapy cgas from Vanderbilt Children’s Hospital
amount [to] $114,531.92. Along with the July 23, 2009 ambulance bill of
$767.00, Robert’s total expenses relatinthie unfortunate incident total
$157,794.42, with the likelihood of further finaalcexpenditures as Robert ages.

(1d.)

Between December 2010 and December 2011, attorneys retained by the plaintiffs
engaged in written communicatignscluding settlement negotiatis, with the USPS. In these
communications, a Tort Claims Examiner/Adicator for the USPS, William D. Glenn,
challenged the plaintiffs’ counselgarding (1) Robert’s driver’s lanse status at the time of the
injury, and (2) Robert’s comparagéwnegligence in the collision.

On December 23, 2011, the USPS denied the plaintiffs’ December 1, 2010 personal
injury claim. On August 27, 2013, the USBé&hied Gregory Richardson’s August 6, 2010

property damage claim.



Procedural Background

The plaintiffs filed this action on April0, 2012, asserting commtaw negligence and
negligenceer seagainst the United States under Baeleral Tort Claims Act, 28 U.S.C.

88 1346, 267kt seq(“FTCA"), and seeking compentsay damages in the amount of
$1,000,000.00, as well as other relief. (Docket No. 1.) The government filed an Answer to the
Complaint on June 15, 2012, asserting a variegffaimative defenses, including that (1) the
Complaint fails to state a claim upon which retiah be granted; (2) ttedleged injuries were

not caused by a negligent or wrongful act orssion of the United Stas; (3) the plaintiffs’

injuries were solely and proximately caused lsjrtbwn negligence; (4) the plaintiffs’ recovery

is barred by comparative negligemn (5) plaintiffs are not entétl to a jury trial; and (6) the
plaintiffs’ recovery is limited to damagescoverable under the FTCA. (Docket No. 8.)

The parties engaged in a court-ordesettlement conference on December 20, 2013,
before the Magistrate Judg@ccording to the plaintiffs, ahe settlement conference, the
government argued for the first time that the ctagks jurisdiction over th plaintiffs’ claim for
medical expenses because the Personal Injury Claim Form—which lists as a claimant “Robert
Richardson b/n/f Gregory and DebbrRichardson”—was procedurally improper and, therefore,
the plaintiffs have not exhaustéheir administrative remedies.

The government moved for partial summary judgt on the plaintiffs’ claim for medical
expenses on March 20, 2014. (Docket No. 36.¢ fdlhintiffs filed a Response in opposition to
the motion on May 7, 2014, and, in the alternatieguested leave to amend their Complaint to
remedy the alleged procedural defect raised by the government. (Docket Nos. 39, 42.)

ANALYSIS

Standard



Rule 56 requires the court to grant a mofiensummary judgment if “the movant shows
that there is no genuine disputet@asiny material fact and the mawuas entitled to judgment as a
matter of law.” Fed. R. Civ. P. 56(a). If a mogidefendant shows thagtie is no genuine issue
of material fact as to at leaste essential element of the pldirgiclaim, the burden shifts to the
plaintiff to provide evidence beyond the pleadirigst[ting] forth specitc facts showing that
there is a genuine issue for triaMoldowan v. City of Warrerb78 F.3d 351, 374 (6th
Cir. 2009);seealsoCelotex Corp. v. Catretd77 U.S. 317, 322-23 (1986]In evaluating the
evidence, the court must draw all inferenicethe light most favorable to the non-moving
party.” Moldowan 578 F.3d at 374 (citinglatsushita Elec. Indus. Co. v. Zenith Radio Corp.
475 U.S. 574, 587 (1986)).

At this stage, “the judge’function is not . . . to weigh the evidence and determine the
truth of the matter, but to determine whettieere is a genuine issue for trialftl. (Quoting
Anderson v. Liberty Lobby, Inel77 U.S. 242, 249 (1986)). Bitlhe mere exstence of a
scintilla of evidence in support of the [non-moving party’s] position will be insufficient,” and the
party’s proof must be motlan “merely colorable.’Anderson477 U.S. 242, at 252. An issue
of fact is “genuine” onlyf a reasonable jury could find for the non-moving paioldowan
578 F.3d at 374 (citingnderson477 U.S. at 252).

Application

A. The FTCA

The FTCA provides a waiver of sovereign imntyrior a plaintiff to bring state-law tort
claims against the United States “in the sama@ner and to the same extent as a private
individual under like circumstancégo the extent that those tartaims arise from the acts of

federal employees acting within the scabp¢heir employment. 28 U.S.C. § 263&¢e Young V.



United States71 F.3d 1238, 1241 (6th Cir. 1995). Theiligbof the UnitedStates under the
FTCA is “determined in accordance with the lavishe state where the event giving rise to
liability occurred.” Young 71 F.3d at 1242.

Under the FTCA, claimants are bound by certadministrative procedural requirements
prior to filing suit in a districtourt. “Section 2401(b) of the FTCA outlines the procedural
requirements for bringing an FTCA tort claimdawas enacted to ‘require the reasonably diligent
presentation of tort claims against the [glovernmer&nnedy v. U.S. Veterans AdmBR26 F.
App’x 450, 454 (6th Cir. 2013) (quotirignited States v. Kubri¢id44 U.S. 111, 123 (1979)).
Before instituting a suit in federal court, claimanust first file a claim with the appropriate
administrative agency within a two-year statof limitations. 28 U.S.C. § 2401(b). Once an
administrative denial has been rendered, a claithantis required to file in federal court within
a six-month statute of limitations that beginsming as of the date of the notice of denidl. 8
2401(b). “With respect to situations in which the agency’s delay precludes the claimant from
bringing a claim—for example, when an agency hat yet issued a noticé denial—a claimant
may sue the United States according to the terrgofion 2675(a), which permits plaintiffs to
file suit without a notie of denial six months after fij an administrative claim with the
agency.” SeeJackson v. United Stateg51 F.3d 712, 716-17 (6th Cir. 2014).

“This two-step process was enacted to @nes judicial resoures by streamlining the
process for valid claims and switching their itay place to the administrative agency with the
most information instead of the federal court&&nnedy 526 F. App’x at 454. It is well settled
that a federal court does notegurisdiction over a suit undére FTCA “unless the claimant
files an administrative claim with the appropriatency . . . within two years from the time the

claim accrues . . . accompanied by a claim for money damages in sum celrtaimet ex rel.



Turner v. United State$14 F.3d 1194, 1200 (11th Cir. 2008)he Sixth Circuit has succinctly
articulated the statutory obligationsaplaintiff seeking relief under the FTCA:
In order for a person to file a tort clavmder the FTCA, it is required that he (1)

give written notice of the claim sufficietd enable the agency to investigate the
claim and (2) place a value (or “sum certain”) on the claim.

Glarner v. United State§)ept. of Veterans Admir30 F.3d 697, 700 (6th Cir. 1994).

Here, it is undisputed th#te plaintiffs’ claims for Rbert’s personal injuries and
Gregory Richardson’s claim for prefty damages are properly befdhe court. Nevertheless,
the government argues at this stalyat the court lacksrisdiction to heathe plaintiffs’ claim
for medical expenses, which the parties agree amounts to $157,794.42.

B. Jurisdiction over the Plaintiffs’ Claim for Medical Expenses

In short, the government argues that the pifsrerred when they submitted the Personal
Injury Claim Form because, on the form, theégntified the claimant as “Robert Richardson
b/n/f Gregory Richardson and Deborah Riclsan.” The government contends that, under
Tennessee law, only parents—and not minor obile-may recover medical expenses incurred
on behalf of their minor child. Accordinglthe government argues, the proper claimants for
Robert’'s medical expenses, higguats, failed to file a timely administrative claim for medical
expenses and therefore, failed to exhaust Huministrative remedies. Because the two-year
statute of limitations for administrative claims has long passed, according to the government, the
court lacks jurisdiction over the pidiffs’ claim for medical expenses.

The plaintiffs vigorously objedb the government’s motionfhey argue that (1) the
government is barred from asserting this affitive defense because it was not raised in the
Answer; (2) the government’s waivof this issue and whethié received ntce under the
FTCA must be considered in light of the SFe@5well as the partiesorrespondence during the

claims administration period; (3) the governmen¢’ading of Tennesseenas inaccurate; and,
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(4) in the event the court concludes that it Igoksdiction over the plaintiffs’ claim for medical
expenses, the court should permit the plaintdfamend their pleading to add a claim solely by
Robert (now an adult) for regery of his medical expenses.

1. Waiver of Affirmative Defens®elated to Failure to Exhaust

As an initial matter, the plaintiffs objetd the government’s summary judgment motion
because the government failed tseathis affirmative defense its Answer, or at any time prior
to a settlement conference over 18 months after the plaintiffs filed their Complaint. It is well
settled that a responsed@leading must set forth any matter c¢dnsng an affirmative defense.
Fed. R. Civ. P. 8(c). Failure to plead an affitime defense in the first responsive pleading to a
complaint generally results in a waiver of that defertserton v. Potter 369 F.3d 906, 912 (6th
Cir. 2004).

Here, in its Answer, the government failecspeecifically raise the issue of whether the
Personal Injury Claim Form properly stated aroléor medical expenses so as to satisfy the
administrative filing requirement of the FTCAhe government similarly failed to assert any
general defense related to #tatute of limitations, or the plaintiffs’ failure to exhaust
administrative remedies as to any of theirma&i Moreover, upon objection by the plaintiffs, the
government has failed to offer any justification its deficient pleading dts delay in raising
this defense, and it has not sought leave terahits pleading to remedy this deficience¢
Docket No. 49.) For this reason alone, the csupersuaded that the government has waived its

right to assert this affirmative defensetashe plaintiffs’ melical expenses claif.

2 Although, in some instances, courts in @iscuit have permitted defendants to assert
affirmative defenses not included in @pensive pleading, circumstances permitting an
exception to the general rule whiver are not present herEor instance, the government’s
affirmative defense was not clear frahe face of the Complaint, asfmerce v. County of
Oakland 652 F.2d 671, 672 (6th Cir. 1981) (concludihgt affirmative defense related to
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2. Additional Considerations Related@urt’s Jurisdiction over the Medical
Expenses Claim

Even if the court were to grant an extiep to the government’s deficient pleading, the
court concludes that the record demonstrataisttie Personal Injury Claim Form constitutes a
sufficient administrative claim for medical exyges by Gregory and Deborah Richardson so as
to satisfy the administrative notice requirements of the FTCA.

The Sixth Circuit has held that the FTG#fatute, and not its related regulations,
establishes the jurisdictional requirements for an FTCA actorapp v. United State844 F.2d
376, 378 (6th Cir. 1988). “The FTCA does not regan actual ‘exhaustion of administrative
remedies’; 28 U.S.C. § 2675(a) merely requithed the claim be prestad administratively and
finally denied, and 28 U.S.C. § 2401(b) requires that the presentation be made within two years.”
Id. at 378-79. Accordingly, the Sixth Circuit has held that a claimant who fulfills the
requirements of Section 2675(a), but does not ¢pmijh the regulations, merely loses the
opportunity to settle outde the courts—her right to bring aation in district court is not
affected. ld. at 379. As another federal court haplained, “[s]o long as the claim and other
documentation submitted to the governmental agency provides sufficient notice to enable
investigation and settlement, ctaihave found a technically deficient SF 95 sufficient to confer
jurisdiction upon the courtOwen ex rel. Estate of O’'Donnell v. United Sta8&/ F. Supp. 2d

661, 665 (E.D. Pa. 2004).

timeliness of action was not waived becausenfifis complaint admitted that claim was filed
past the expiration of the statute of limitationSee also Young v. City of Clevelagdl F.3d
1337, 1338 (6th Cir. 2000) (concluding that affirmatdefense related to plaintiffs’ failure to
exhaust administrative remedies was not waivezhbse plaintiffs admitted that they had made
no administrative filing). Consequently, and ighii of the government’s failure to even respond
to this issue in its Reply, the court sees no re&sgnant the government leniency with regard to
its failure to assert this affirmative defense.
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At this late stage, the government appeaerdgoe, incredibly, that it lacked notice of the
plaintiffs’ claim for medical expenses and, theref the Richardsons are barred from recovering
such expenses. The government further appears to ask this court to hold that, when submitting
an SF 95 form for purposes of satisfying the adstiative requirements of the FTCA, claimants
must fill out the form in accordae with the procedural and substae law of the state in which
the injury occurred. The governmaides not cite any legal autitgrto support its conflation of
(its interpretationof) the requirements of Tennessee laithhe technical requirements of the
SF 95 form. Upon review of the record and pessugafederal case law, the court finds that the
government’s argument is without merit.

First, the undisputed facts in the recorthbksh that the government was on notice that
Robert Richardson’s Personal Inju@aim Form included recovefgr his medical expenses. It
is undisputed that the plaintiffg) received instructions from Ms. Putnam, a USPS employee, as
to how to fill out the SF 95 form for persdmajury, and (2) in accordance with the USPS

instructions’ the plaintiffs submitted the Personal Injury Claim Form identifying the claimant as

% The government reads Tennessee law to praridexclusive remedy for recovery of medical
expenses to parents of minor children, andoméhe minor himself (or the minor by his next
friends). Because the court ldetermined that the governmentivedd its defense as to Gregory
and Deborah Richardson’s failure to file a propeéministrative claim, the court need not reach
the thorny issues presented by the parties cktatd ennessee law, including the determination
of whether the claim for Roberttaedical expenses belongs solelyhis parents, or to either (1)
Robert’s parents, Gregory and Deborah Richardsohisobehalf, or (2) Robeds an adult, or to
all three groups of claimants. The court makesamlusions as to this complicated legal issue,
but notes the presence of several conflictindpamnties as to whether a minor child has a
personal claim for medical expensessing from an injury caesl by a third-party tortfeasor,
when the claim of the child’s parent for medie&penses is barred for procedural reasons.
Compare Calaway ex rel. Calaway v. Schuck&B8 S.W.3d 509 (Tenn. 2005) avidBride v.
Shutt No. 00-1302, 2002 WL 1477211 (W.D. Tenn. July 2, 20@#) Palanki ex rel. Palanki v.
Vanderbilt Univ, 215 S.W.3d 380 (Tenn. Ct. App. 2006) &mdith v. KingNo. Civ. 958, 1984
WL 586817 (Tenn. Ct. App. Sept. 21, 1984).

* It is undisputed that the plaintiffs received instructions from Ms. Putnam, expressly stating,
“[blecause your client is a mingine claim must be filed by the minor’s parents or legal
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“Robert Richardson b/n/f GregoRichardson and Deborah Rictaon.” The plaintiffs also
provided, per Ms. Putnam’s instructions, all medi#i$ related to their claim and a specific
amount being sought for recovery. The coudats the government’s argument that, because
the identification of claimants on the SF 95 dat identify Gregory and Deborah Richardson as
the sole claimants for Robert’'s medical expentesform did not provide sufficient notice of
the plaintiffs’ claim fo medical expenses.

Even if the SF 95 form alone were insuffidiém provide notice to the government, other
undisputed facts in the recordlinate that the government wladly aware of the plaintiffs’
claim for medical expenses. For months follogvreceipt of the Personal Injury Claim Form,
Mr. Glenn from the USPS corresponded with coufmethe plaintiffs about the personal injury
claim. These communications asettlement offers, attachedttee Harris Affidavit, further
establish that the government received writteticedhat the plaintiffs’ administrative claim
sought recovery for personajury, property damage, amdedical expenses—and, more
importantly, demonstrate that the governmedtriit consider the SF 96 be procedurally
defective.

Under similar circumstances, federal courtstimer jurisdictions have determined that an
SF 95 form should not be viewed in isolation tiwe purpose of assessing whether a government
is on notice as to a tort claiomder the FTCA. For instance,@ampbell v. United Stateg95
F. Supp. 1118 (N.D. Ga. 1990), a district couseased medical malpractice claims asserted
against the United States. 795 F. Supp. 111B1H-20. The plaintiffs, Patricia and Thomas
Campbell, and their minor child, Jennifer Campbell, alleged that a U.S. Army doctor was

professionally negligent in failintp diagnose a serious, detectajpmetic defect related to Mrs.

guardian,” and instruictg the plaintiffs’ counsel to pride documentation as to its
representation of “Greg &eborah Richardson, b,n,a [sRobert Richardson.”
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Campbell’'s pregnancyld. at 1120. As a result of the negligence, the plaintiffs averred, Mrs.
Campbell was deprived of her right to choostetminate her pregnancy, and her child, Jennifer,
suffered from a genetic defect and consequent abnormalidie©n their SF 95 form, in the
section marked for name and address of thenelai, “it was typed Patricia Campbell with her
address and an asterisk after her name. Ataktem of the form on that same page was typed
“*Sgt. Campbell—Baby girl Campbell.1d. The SF 95 identified the amount of the claim as
$5,000.000.00. Although the Army negotiated with@aenpbells and developed a settlement
agreement, the agreement was later rejdayetie Attorney General, and the Campbells
(Patricia, Thomas, and Jennifer) filed suit in federal cait.

The government filed a motion to dismiss on the grounds that Mr. Campbell and the
Campbells’ minor child were not proper ctants because they did not file separate
administrative claims for their respective injuries. After examining the administrative record,
however, the district court hetdat the notice requirements of the FTCA had been met because
(1) all three plaintiffs were listed as claimsuin the SF 95 (by way ofdlasterisk), and (2) all
information necessary to investigate claim was included in the SF 98l at 1121. “Even
more importantly,” thalistrict court noted,

The government throughout the settlement process treated all three as claimants.

The government denied their claim on therits, and for reasons other than any

technical non-compliance with the noticgueements. It does not appear that

the government raised the inadequacthefr claim at any time during the

settlement process.

Id.; see also KnapB44 F.2d at 379 (rejecting governmisrdrgument that the technical
requirements of an administrative requirement are identical togh@ements of filing a

lawsuit under the FTCAQwen 307 F. Supp. 2d at 665 (rejecting argument that

government did not have sufficient notice of a plaintiff's claim because she originally

13



filed the claim on her own behalf, and notlwehalf of the estate she represent&tgrr

v. United State262 F. Supp. 2d 605, 607 (D. Md. 2003) (holding that, although SF 95
failed to identify decedent’s parentsa@aimants, by listing an amount sought for
recovery of wrongful death that could only teeovered by parents and because attorney
sent cover letter to agency rafag to parents as clienthe plaintiffs had adequately
fulfilled administrative requirementsl)paty v. United State348 F. Supp. 268, 271
(D.N.J. 1990) (concluding that SF 95 fofan personal injury claim signed on minor
plaintiff's behalf by his mother, when takerg&ther with letter ofepresentation from
plaintiff's attorney identifying plaintiff as $e client, was sufficient to establish notice
requirement of FTCA as to plaintiff's claim.).

Here, the circumstances favoring the ipiéiis are even more compelling. The
plaintiffs followed instructions from a govenent employee as to how to submit their SF
95 form for Robert’s personal injuries ankdefl in the box marked “claimant, name and
address” in accordance with those instiutsi The SF 95 itself adequately set out all
information necessary to investigate thaimtiffs’ claim. Additionally, correspondence
sent by the plaintiffs’ counséb the government made clebat both Robert and his
parents were claimants witegard to Robert’s personajuries and that Robert’s
medical expenses were included in the persopay claim. (Docket No. 41, Exs. 2, 4-
5.) Throughout settlement negotiatiotiee government made no objection to the
technical adequacy of the plaintiffs’ clafior medical expenses for notice purposes, and
even made settlement offers related to tlangffs’ claim, presumably after considering
the medical bills submitted by the plaintiffsconjunction with the SF 95 form. Finally,

the government ultimately denied the claimtio@ merits, and not based on the technical
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non-compliance of the Personal Injury @tadirorm. For these reasons, the court
concludes that the plaintiffs’ Personal InjilClaim Form satisfied the jurisdictional
notice requirements of the FTCA.

As another federal court has clarified]lie FTCA was not intended as a trap for
the ‘unwary claimant,” and the ‘purpose of @&.C. § 2675(a) is to provide notice to the
relevant federal agency of claims, not to ppta barrier of technitiies to defeat their
claims.” Starr, 262 F. Supp.2d at 607. Accordingly, even if the government had not
waived its affirmative defense, the counhcludes that the plaiffs’ Personal Injury
Claim Form provided sufficient notice to thkSPS of their claims, such that Gregory and
Deborah Richardson’s claim for medical enpes has been properly presented to the
court. The government’s “Gotcha” defense will not stand. Consequently, the court
concludes that summary judgment is inappiedprfor the government at this stage.

CONCLUSION

For the reasons discussed hereingiinernment’s Motion for Partial Summary
Judgment (Docket No. 36) will be denied. Ithfurther be orderethat the plaintiffs’

alternative Motion to Amend the Complaiiitocket No. 43) will be denied as moot.

An appropriate order will enter. % / Z

ALETA A. TRAUGE
United States District’Judge
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