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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

TROY D. HOLT, )
)
PLAINT IFF, ) No. 3:12-00445
) Judge Nixon/Bown
V. )
)
CAROLYN W. COLVIN , )
COMMISSIONER OF THE SOCIAL )
SECURITY ADMINISTRATION )
)
DEFENDANT. )

To: The Honorable Judge John T. Nixon, Senior United States District Judge

CORRECTED REPORT AND RECOMMENDATION

For the reasons explained herein, the Magistrate JREEOMMENDS that the
plaintiff's motion for judgment on the administrative record (the recordpPBB&IIED, and the
Commissioner’s decision &FFIRMED .

l. Procedural History

The plaintiff protectivelyfiled for Disability Insurance Benefits (DIB)n April 07, 2009
(DE 12 pp. 12324; 129.* He claimed an onset date Mfarch 17, 200§DE 12, p. 123. The
plaintiff claimed disability due tdvack problems and numbness in his left(B& 12 p. 133.
On June 16, 2009, the Commissioner deniedDi@ claim (DE 12 pp. 65-6§. On July 06,
2009 the plantiff timely filed for reconsiderationOE 12 p. 71). On August 21, 2009, the
Commissioneagaindenied the clais DE 12 pp. 74-7§. On September 03, 200¢he plaintiff
timely requested a hearing before an Administrative Law J(&lgé) (DE 12 pp. 7879). On

November 23, 201Ghe plaintiff appeared before the AlDavid Ettinger(DE 12 pp. 38-63.

1 Page numbers referring to the record herein reflect the Bates Stamp.

Page 1 of 30

Dockets.Justia.com


http://dockets.justia.com/docket/tennessee/tnmdce/3:2012cv00445/53078/
http://docs.justia.com/cases/federal/district-courts/tennessee/tnmdce/3:2012cv00445/53078/18/
http://dockets.justia.com/

Also appearingvere Rebecca Williamsthe vocational expert (VERandGrayson Cannorthe
plaintiff's representative,E 12 p. 38). On December 09, 2010he ALJdecided that the
plaintiff was not disabled undditle Il of the Social Security Actlfe Act), 42 U.S.C. 88 416(i)
and423d) (DE 12 pp. 1932). On December 17, 201Q@he plaintiff timely requested that an
Appeals Council (AC) review the decisioDE 12 p.15). OnApril 10, 2012, an AC denied the
requestDE 12 pp. 1-6). On May 03, 2012the plaintiff timelybroughtthe instant action (DE
1). On July 16, 2012the defendant filethis answer and the record (DE-12). On August 15,
2012 the plaintiff filed the motion for judgment on theecord (DE 14) and memorandum in
support of the motion (DE )%ursuant to 42 U.S.C. 88 405(g) and 1383(c), seeking judicial
review of the final decision of the Social Security Administration (the S$#pud its
Commissioner, as set out by tAeJ. On September 14, 201the defendant filed a response in
opposition (DE 16). The matter is now properly before the Court.
Il. Review of the Record
A. Relevant Medical Evidence

In 2002 and 2003, the plaintiff presented to Dr. Paul Parsons with pain and numbness in
his left leg (DE 2, pp. 23539). The plaintiff had been under the care of Dr. William Halford
(DE 12, p. 235). On June 23, 20@8, Parsons performeallaminectomy andfusion surgery at
lumbar levelsL5-S1 to treat slippage of thevertebra(DE 15, p. 239).In October 2003, the
plaintiff returned to full work and was “having no complaints of pain....” (DE 12, pp. 240-41).

Dr. Halford sawthe plainiff on May 12 and 23, 2006; July 27 and 28, 2006; January 23,

March 30, August 10, and October 26, 2307 primary carassues (DE 12, pp. 201-13

2 Dorland’s lllustrated Medical Dictionary 1003 (Elsevier 2012) (1900) (bactomy: “Excision of the posterior
arch of a vertebra.”).
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On February 07, 2008, the plaintiff presented to Dr. Halford, who noted obesity, high
cholesterol, allergies, and chronic back p&& (12 p. 199). On February 07, 2008, the plaintiff
also presented to Dr. Parsons with numbness and tingling in his leDiedZ p. 243). Dr.
Parsons treated the plaintiff with medicati@E 12 p. 243). On February 14, 2008, the plaintiff
presented to Dr. Klekamp, a physician in Dargdrs’ medical groupwith worsened left leg
pain and numbness that had had become severe over themarisieeks DE 12 p. 244). Dr.
Klekamp noted mild degeneration at the vertebral level above the level of the previary surg
and offered to “take [tle plaintiff] off work,” but the plaintiff declined DE 12 p. 244). On
Februaryl9, 2008, the plaintiff presented to Dr. Klekamp with worsening back pain and with
buttock pain DE 12 p. 245). Dr. Klekamp refilled pain medication for the plaintiff and refile
the plaintiff a steroid injection, which the plaintiff declind2H 12 p. 245).

On April 03, 2008, the plaintiff presented to Dr. Parsons, widicatedthat the plaintiff
“may reurn to work on May 03, 2008”"..(DE 12 pp. 29798). On April 14, 2008, the plaintiff
presented to Dr. Parsons for a steroid injection to treat back and leddgait?(p. 232).0n
April 30, 2008, Dr. Parsongdicated that the plaintiff should be excused from work “as
needed.” DE 12 pp. 284-86).

On May 09, 2008Dr. Parsons performedminectomiesat L4L5 and foraminotomies
at L5 to treat spinal canal narrowingt thoselevels (DE 15, p. 282 On May 28, 2008, the
plaintiff presented to Dr. Parsons with “minor symptoms of nerve problems in the(lBgs12
p. 256). On June 26, 2008, the plaintiff presented to Dr. Parsons with no nerve symptoms and

occasional back pailDg 12 p. 256). Dr. Parsons noted that he would be in favor of the plaintiff

31d. at 731 (Foraminotomy: “The operation of removing the roof of intervertetwairina,donefor the relief of
nerve pot compression.”).
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getting a driving job, but that he did “not want [the plaintiff] doing/tamg that requires
bending, lifting, stooping or carrying with his backDE 12, p. 256).

On August 07, 2008, the plaintiff reporténl Dr. Parsonghat he “helped a buddy in a
body shop recently and got away with itDE 12 p. 257). Dr. Parsons provided the plaintiff
with a note indicating that the plaintiff could operate commercial vehiBIEs1@ p. 256). On
September 16, 2009, Dr. Parsons completed a form to indicate that the plaintiff wiasvedyie
as of August 07, 2008 and could “return to full duty with no restrictio" 12 p. 252).

On February 09, 2009, an indiscernible provigdeDr. Parsons’ group wrote théte
plaintiff should be “off work for ten days.DE 12 p. 250). On March 26, 2009, the plaintiff
presented to Dr. Paul Buechel at the request of Dr. Parsons for muscle anestengéOE 12
pp. 30106). The plaintiff presented with “numbness, weakness, and pahs left leg,back,
and hip, numbness in his arms, weaknedsisreft foot and lower leg, some numbnesshe
right leg and foot, alteration in his gait, and pain in his right g 12 p. 301). The plaintiff
reported that the pain occurred on a daily bd3is 12 p. 301). Dr. Buechekported that, based
on the test resultshe plaintiff'sarmnumbness had an unknown cause and that the plaintiff may
be a candidate for pain managem&it (12 p. 304).

On September 03, 2009, the plaintiff presented to Dr. Parsons with a chief complaint of
numbnessn his left leg and foot, but without pa{BE 12 p. 337). Dr. Parsons indicated that he
did notthink there would be a solution to the plaintiff's problem but did “encourage him to at
leastget a consultation from a pain management gfo(IpE 12 p. 337). On September 09,
2009, the plaintiff presented to Dr. Sba (DE 12 pp. 32325). Dr. Le ordered physical therapy,
further testing, and a narcotic pain management regiDEnl@ pp. 32425). From September

16 to November 20, 2009, the plaintiff completed weekly physical theEpy 2 pp. 361-71).
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On October 06, 2009, the plaintiff presented to Dr. Le \eithpaindown to his fooand
Dr. Le prescribed an increase in the plaintiff's neuropathic pain medic&i®ri? p. 356). On
Octobe 27, 2009, Dr. Le completed a study in which he found normal results for lgsth le
except for “maybe a trace of...chronic left-3 [nerve root damag€](DE 12 p. 351).

On November 06, 2009, Dr. Halford completed a medical source statement in which he
noted that the plaintiff could, without stooping, frequently carry up ng @ecasionally carry
eleven to twenty, but never carry more than twenty pounds (DE 12, p. 340). Dr. Halford noted
that the plaintiff could sit, stand, or walk for five to ten minutes at a time withéerruption,
could sit for two hours out of an eight hour day, could stand or walk for one hour out of an eight
hourday, could not be at work for eighburs, could use his hands, could operate foot controls
occasionally because of numbness in his feet, could rarely climb stairs s, reould never
climb ladders or scaffolds, could not balance, stoop, kneel, crouch, or crawl, had varying
environment limitations, and could not walk on uneven surfaces (DE 12, pp. B40-45

On November 7, 2009, the plaintiff presented to Dr. Le with pain in his left leg and
neck andDr. Le prescribed pain medicatioBDE 12 p. 34950). From March 25 to July 25,
2010, the plaintiff presented to Dr. John Faccia for pain manage®ErntZ pp. 45, 374432).

The plaintiff switcked providersdue to insurance loss (DE 12, p. 46n May 6 and June 30,
2010, the plaintiff received nerve blocks to treat neuropathy and legaibZ pp. 390, 405).

On January 24, 2011, Dr. Parsons wrote a letter to the plaintiff's attorney andeddicat
that “[h]aving already had two back operaticared one unsuccessful return to work, | do not
believe at this time that [the plaintiff] is going to be able to hold down any tfypmployment

that requires any physical effort at allIDE 12 p. 433).
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B. State Agency Medical ConsultanfAssessments

On lne 16, 2009, Dr. George Cross Il completed a Physical Residualidaahct
Capacity (RFC) Assessment (DE 12, p. 317). He found that the plaintiff could occagsidinall
twenty pounds, frequently lift ten pounds, stand and/or walk, or sit for six hoarseaght hour
day, had no limitation on pushing or pulling, could occasionally climb a ramp or stairs, could
never climb a ladder, rope, or scaffolds, could balance and stoop frequently, coulcraheel
crawl occasionally, had no communicative, visualnipalative, or environmental limitations
(DE 12 pp. 311-14). Dr. Cross found that:

The alleged low back pain radiating down the left leg to the foot worsensdtibg,

standing, bending, and lying down is partially credible. The claimanahadb S| fusion

in 2003 with good results. He developed recurrent symptomshiah he underwent an

L4-S decompressive procedurdhe most current neurologic examinatiors normal.

The alleged exertionand postural limitations and pain are therefore partiallyilcled
(DE 12 p. 314). Dr. Moore reviewed and affirmed this RFC determinaB&i2, p. 318)*

C. Testimonial Evidence
1. Plaintiff and WitnessTestimony

On November 23, 2010, th&lLJ testified on direct examination by his representative,
Cannon(DE 12, p.42). Cannon first gave an opening statement in which he indicated that the
plaintiff's treating physician, Dr. Halford, had completed a medical cgogtatement and the
evidence therein would prohibit the plaintiff from working ftithe (DE 12, p. 42). he plaintiff
then testified that he was forsgven years oldDE 12 p. 42. The plaintiff testified that he first

had back surgery in 200%nd returned to work afterwards, but that he needed a second surgery

in 2008 PDE 12 pp. 4344). The plaintiff tesfied that he takes medication dailRE 12 p. 43)

4 (DE 12 pp. 31718) The record shows that Dr. Moore refers to the RFC deteioninBiom 06/06/09, which
seems to be an error since the RFC determination referred to therein wéestedmp 06/16/09.
5 (DE 12, p. 239) Plaintiff had back surgery first on June 23, 2003.

Page 6 of 30



and he went to pain managemegter his second surgerwhere hereceived“Cymbalta and
stuff like it.” (DE 12 p. 44). The plaintiff testified that he took “Lortab and pain medications like
that.” (DE 12, p. 44). Cannon asked whether the plaintiff had side effects from his medication
and the plaintiff testified that he had loss of memory and instability when wglRiBdL2, pp.
44-45).The plaintiff testified that Dr. Facdlavas currently treating hirfor pain management,
that Dr. Halford had been his primary doctor for ten or fifteen years, anhtleéhaas still under
the care of Dr. Halford in addition to Dr. FacciaH 12 pp. 45-46).

The plaintiff testified that he could sit for a few minutes atre, that the pain in his left
leg and back was constantly present, and that his leg was “always n(d&b12 pp. 4647).
The plaintiff testified thehe stopedtaking Cymalta because of undesirable side effects and that
he did not believe th€ymbaltawas helpful(DE 12 pp. 4647). The plaintiff testified that he
was wableto lift heavyitems that his wife performed the household chores, and that he
normally tooka dailynap (DE 12 pp. 47-48). The plaintiff testified about his daily activities,
staing, “I just hang out. | have a couple of friends and | ususatlground the house and watch
T.V. 1 will go eat lun[ch] with my friend occasionally in Fairview, which ust down the road
[ten miles] from my house.TE 12 pp. 47-48). The plaintiff testified that he was able to mow
his yard on a riding lawnmower, while medicated, for about thirty mintgslg p. 49).

The plaintiff testified that he had his General Education Degree (GED)1@ p. 49).
The plaintiff testified that prior to his seabsurgery in 2008, he was working at Franklin Webb
Printing where he drove a truck, lifted up to seventy pounds, and pushedvélcar to fifteen
hundred pounds of conter(lSE 12 p. 50). The plaintiff testified that after the surgery in 2008,

he wentthrough rehabilitative treatment and returned to work before being reldaBetl2( p.

6 (DE 12 p. 45) Dr. Faccia is incorrectly spelled “Dr. Fasha” in thesept from the hearing.
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44). However, the plaintiff testified that Franklin Webb Printing did not have arsy ‘@ark”
that he could perform and that he was terminated (DE 12, p. 44). Théfptastified that he
thenbriefly worked as a floor sweeper and as a truck driver until his “back went out again”
his doctorindicatedthat he could no longer work as a truck driveE(12 p. 51).

After Cannon’s quédsning, the ALJ questioned thglaintiff. He asked the plaintifivhy
he had been unable to return to his job at Franklin Webb Printing after the surgery in 2008 and
why he was ultimately terminate®E 12 p. 51). The plaintiff testified that despite being “100
percent released” by hghysician to perform his previous work, and despite not being restricted
to light work, the owner of the printing company indicated that there was no light wolkldeai
and that the plaintiff was therefore terminatBdE(12 pp. 5152). The plaintiff tetified that he
had never been to the Division of Vocational RehabilitafidB 12 p. 53). The ALJ asked the
plaintiff whether he had considered jobs with “very few physical demardg.”1¢ p. 54). The
plaintiff testified that he had noDE 12 p. 54).

Cannon resumed questioning the plaintiff and asked whether the plaintiff would have
difficulty performing a “simple little job that didn’t involve a lot of lifting where Jlo®uld sit.”
(DE 12 p. 54). The plaintiff testified that he would have to be off of his medication in order to
drive to any job and that he did not believe he could work for four days doing anythingdeca
he “[could not] make it a full day at homeDE 12 p. 54).

2. Vocational Expert Testimony
The VE testified that the plaintiffgast work as m inserting machine operatos

classified as lighf,urskilled work® (DE 12, p.56). The VE testified that the plaintiff's past work

720 C.F.R. 8 416.967 (“To determine the physical exertion requiremenrkfin the national economy, [jobs are
classified] asedentary, light, medium, heavy, and very hedv{emphasis added).
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as a mailing machine operator is classified as medium, skilled work with an SVRDE 3.2
p. 56). The \E testified that the plaintiff's past work as‘lgght, truck driver” is classified as
medium, semiskilled worlwith an SVP of 3(DE 12 p. 56)!° The VE testified that the
plaintiffs past work as a warehouse worker/local delivery is Wguaassified asmedium,
unskilled work DE 12 p. 56). Howeversincethe plaintiff worlked with things in excess of one
hundred pounds ansince hehad to load and unload the truck by hand, the past work would
actually be classified as a truck driver helper, which is yaavwskilled work DE 12 p. 57).

The ALJ then presented the VE with hypothetical scenarios, considering a higabthet
person of the same age and education as the plaintifijittutarying RFC

The first hypothetical would limit the person to light wavith no climbing of ladders,

no more than occasional climbing of stairs, kneeling, and crawling and no more than

frequent balancing, stooping, or crouching.
(DE 12 p. 57. Pertaining to this hypothetl, the VE testified that the plaintiff coufskrform
only his past work as an inserting machine operdd& 12 p. 57). Besides his past work, the
plaintiff could work as(a) astock marker with 4,000 employed in Tennessee an@,260
employed nationally in this jolb) a cleaner, with 5,000 employed in Tennessee and 260,000

employed nationally in this job; and (c) a bottling line attendant, with 2,000 emplayed i

Tennessee and 100,000 employed nationally in thisDébl@, P. 58)

8 20 C.F.R. § 416.968 (“In ord¢o evaluate [the plaintiff's] skills...occupations are classifiediraskilled, semi
skilled, and skilled’) (emphasis added).

9 SSR 064P, 2000 WL 1898704 The Dictionary of Occupational Title¢DOT) lists aspecific vocational
preparation (SVP) time for each described occupation. Using the skill level definitions in 20 C§8R04.1568
and 416.968, unskilled work corresponds to an SVP-2f demiskilled work corresponds to an SVP e#43and
skilled work corresponds to an SVP e95n the DOT.”) (empasis added).

10 There is some ambiguity related to the plaintiff's past work as a truekrdand whether it would béght or
medium The physical exertion requirements indicated in the Dictionary of@aticunal Titles (DOT) 906.68822,
which describe work as “a truck driver, light,” aremedium...in excess of those for igjht [w]ork.” DICOT
906.683022 (G.P.0.), 1991 WL 68771 @mphasis added). The VE testified that the physical exertion requirement
of the plaintiff's past work as a “light, truck de¥’ would be mediumBE 12 p. 56). The DOT description of the
work as a “truck driver, light” and the VE testimony referring to ghtj truck driver” appear contradictory to the
physical exertion requirement of medium. However, the occupétierandthe physical exertion requirement are
wholly separate considerations.
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The secondhypotheticalould limit the person to sedentary work.

(DE 12 p. 58. Pertaining to this hypothetical, the VE testified thia¢ plaintiff could not
perform any of his past work, or any of the aforementioned jobs, but that he could Wa)laas

cuff folder, with 700 employed in Tennessee and 68,000 nationally in this job; (b) a film touch
up inspector, with 700 employed in Tennessee and 40,000 nationally in this job; (c) a wire
inserter, with 2,500 employed in Tennessee and 80,000 nationally in thiBgdl®(pp. 58-59).

The ALJ asked the VE whether thereudbbe an impact on any of ti@bs identified if a
hypothetical person had to alternate sitting and standing every two hours fot Avéeasnutes
(DE 12 p. 59). The VE testified that there would be no impact on the sedentary jobs identified
(DE 12 p. 59). The VE testified that for the light jobs identified, there would be no impact on the
stock marker job, the cleaner job would be eliminated, and there would fewer bottling line
attendant jobs¥E 12 p. 59).

The ALJ asked the VE whether there would be an impact on the jobs identified if a
hypothetical person had to alternate sitting and standing every hour fasatfive minutes,
instead of every two hour®E 12 p. 60). The VE testified that this would not make any
difference DE 12 p. 60). The ALJ asked the VE whether there would be an impact on the jobs
identified if a hypothetical person had to lie down for four hours of an eight houb&a¥Z p.

60). The VE testified that there would be no jobs available for such a hypothetical person.

Cannon asked the VE whether the medical source statement that Dr. Halford had
completed would permit the plaintiff to perform any of his past relevant ik 12 p. 60).

The VE testified that it would noDE 12 p. 60). Cannon asked the VE whettier medical
source statement would allow for any other wdlE (12 p. 60). The VE testified that it would

not because the statement would allow for only “less than full-time wdE"12 p. 60).
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. Analysis
A. Standard of Review

The issue before the Court, pursuant to 42 U.S.C. 88 486()1383(c)(3)is limited to
whether there is substantial evidence in the record to support the Commissimmiengsf of
fact. “Substantial evidence” fmore than a scintilla of evidence but less than a prepondenance
is such relevant evidence as a reasonable mind might accept as adequate to support a
conclusion.”Carrelli v. Comm'r of Soc. Se390 F. App'x 429, 434 (6th Cir. 2010) (quoting
Cutlip v. Sec'y of Health & Human Sen&b5, F.3d 284, 286 (6th Cir.1994)). The Court “may not
try the case de novo, resolve conflicts in evidence, or decide questions of credibditelli,
390 F. App'xat 434. If there is “substantial evidence” in the record that supports the
Commissioner’s decision and the Commissioner applied the correct legal staheardhe
Court must affirm the Commissioner’s final decision, “even if the Court wouldiel¢ice matter
differently, and even if substantial evidence also supports the [plaintiff'sjgro’s Id. (citing
Mullen v. Bowen800 F.2d 535, 545 (6th Cir.1986) (en banc)).

B. Administrative Proceedings

Disability is defined for Title Il DIB claims as anability to “engage in any substantial
gainful activity by reason of any medically determinable physical or mentairimgra whch
can be expected to result in death or which has lasted or can be expected to lesttiouaus
period of not less than 12 months..42 U.S.C. 88 423(d)(1)(A) and 1382(c)(a)(3)(A0
C.F.R.8 404.1505. The ALJ uses a figeep sequential evaluatidor DIB claims to determine
whether the plaintiff meets this definition of “disabled.” 20 C.F.R. § 404.1520(a)(4)(i)-

I.  If the plaintiff is engaged in substantial gainful activity, the Court will find that the
plaintiff is not disabled.
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i. If the plaintff does nothave a severe medically determinable physical or mental
impairment meeting the duration requirement or a combination of such impairments,
the Court will find that the plaintiff is not disabled.

iii.  If the plaintiff doeshave an impairment(s) thateets or equals one of the listings of
impairments in 20 C.F.R. pt. 404, Subpt. P, App. 1 (Appendix 1) and meets the
duration requirement, the Court will find that the plaintiff is disabled.

iv.  The court considers the plaintiffs Residual Functional Capacity (RFC) and pas
relevant work. If the plaintiff can still perform their past relevant work, the tGuaillr
find that they are not disabled.

v. The Court considers the plaintiffs RFC, age, education, and experience toideterm
if the plaintiff can perfan work other thanpast relevant work. If the plaintiff can
make an adjustment, the Court will find that they are not disabled.

The plaintiff has the burden of proof for steps one to fGarrelli, 390 F. App'x at 435.

The burden shifts to the Commisseorat step five, where the Commissioner must “identify a

significant number of jobs in the economy that accommodate the [plaintiff's] REC a

vocational profile.”ld. To meet the burden, the ALJ may use the medicaational guidelines

in 20 C.F.R. pt. 404, Subpt. P, App. 2 (Appendix 2). 20 C.F.R. § 404.1569.

Appendix 2 is referred to as “the grid,” and provides guidance to the ALJ in determining
whether the plaintiff is disabled or whether significant numberstbér jobs exist for the
plaintiff. Wright v. Massanari 321 F.3d 611, 615 (6th Cir. 2003). “Where the findings of fact
made with respect to a particular individual's vocational factors and RF€dmoinith all of the
criteria of a particular rule [in the grid], the rule directs a conctuagio whether the individual
is or is not disabled.Anderson v. Comm'r of Soc. Set06 F. App'x 32, 35 (6th Cir. 2010)
(quoting Appendix 2 at 8§ 200.00(a)). Otherwise, instead of using the grid alone, Jheaust

consider all relevant facts. 20 C.F.R. § 404.15609.
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C. Administrative Reliance on Vocational Expert Testimony

If a plaintiff's limitations “do not satisfy the exact requirements of the megmadtional
guidelines, the ALJ [is] entitled to rely on the testimony of a VE in reachis decision” aso
whether the plaintiff is disabled or whether the plaintiff is not disabled angh#dicant number
of jobs exist that the plaintiff can perforiRange v. Soc. Sec. Admi@5 F. App'x 755, 757 (6th
Cir. 2004). If an “issue in determining whether Jaiptiff] is disabled is whether [their] work
skills can be used in other work and the specific occupations in which they can be used..., [the
ALJ] may use the services of a VE".20 C.F.R. § 404.1566(e).

What number of jobs in the national economy const#tu Significantnumber” of jobs
is a determination that must be made on a-bgsmase basiBorn v. Sec'y of Health & Human
Servs, 923 F.2d 1168, 1174 (6th Cir. 1990) (citiHgll v. Bowen,837 F.2d 272, 275 (6th Cir.
1988)). The ALJ may consider “thevel of claimant's disability; the reliability of the vocational
expert's testimony; the reliability of the claimant's testimony; the distance ctasmaapable of
travelling to engage in the assigned work; the isolated nature of the jobs; @ agp
availability of such work, and so ond.

D. Notice of Decision

On December 092010,the ALJ denied the plaintiff's claims and made the findings of

fact and conclusions of law enumerated below.

1. Claimant meets the insured status requirements of the AmtighrDecember 13,
2012.

2. Claimant has not engaged in substantial gainful activity since March 17, 2008, the
alleged onset date.

3. Claimant has the following severe impairmentstegenerative disc diseasad
obesity.
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4. Claimant does not have an impairmenicombination of impairments that meets or
medically equals one of the listed impairments in Appendix 1.

5. Claimant has the RFC to performdsatary work except he must be allowed to
alternate sitting and standing every hour; cannot climb ladders; cannetthaor
occasionally climb stairs, kneel, or crawl; and cannot more than frequently dgalanc
stoop, or crawl.

6. Claimant is unable to perform any past relevant work.

7. Claimant was 44 years old on the alleged difigbionset date. The claimant
subsequently changed age category to a younger individual age 45-49.

8. Claimant has at least a high school equivalent education and is able to communicate
in English

9. Transferability of job skills is not material to the determination of disability
10.Considering the claimant’'s age, education, work experience, and residual functiona
capacity, there are jobs that exist in significant numbers in the natcmabray that
the claimant can perform.

(DE 12 pp. 24-27)On December 092010,the ALJ made the specific decisibrlow.

1. Based on the application foxiB filed on April 07, 2009 the claimant is not disabled
under sections 216(i) and 223(d) of the Act [42 U.S.C. 88 416(i}2ag&d)).

(DE 12 p. 28.
V. Claims of Error
A. Weight Given tothe Treating Physician’s Opinion
The plaintiff argueghat the ALJ failed to give adequateveight to the opiniors and

medical source statemeot the plaintiff's treating physicianDr. Halford (DE 15, p.10). The

plaintiff arguesthatthe ALJ decided thaDr. Halford’s opinion was rofully credible “solely
because [the plaintiff] was released to return to wjbsk Dr. Parsonsjand ‘there [was] no
evidence he sought further orthopedic treatment.” (DE 15, p. 10, quoting the)rethed

plaintiff argues that this rationale is an inate recitation of Dr. Parsonsthopedicrecords,
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which, according to the plaintiff, indicate that the plaintiff did return to Drsdter afterDr.
Parsongeleasechim for work and did saccomplaining of the same symptortist he had prior
to surgery(DE 15, pp. 1611). The plaintiff also argues that the ALJ’s rationale “completely
ignores the report of DBuechel.., who also noted ‘[the plaintiffl may well be a candidate for
pain management.” (DE 15, pp. 11, quoting the record

A “treating sourckis a plaintiff's “physician, psychologist, or other acceptable medical
source who provides...or has provided...medical treatment or evaluation and who has, or has
had, an ongoing treatment relationshipith [the plaintiff].” 20 C.F.R. §404.1502 When an
ALJ reviews ‘medical evidence supplied in support of a claim, there are certain governing
standards to which an ALJ must adhere. Key among these is that gefatence is generally
given to the opinions dfeatingphysicians than to those of ntreatingphysicians, commonly
known as theareating physician rule” Rogers v. Comm'r of Soc. Se¢386 F.3d 234, 242 (6th
Cir. 2007) (emphasis added) (citinSR96—2F 1996 WL 374188Wilson v. Comm'r of Soc.
Sec.378 F.3d 541, 544 (6th Cir.2004)).

The recordshows that the ALJ didiot fail to give adequate weight to Dr. Halford’s
opinion, did notuseinaccurate information, and did not ignore a report by Dr. Bueélseh
threshold matter, thelaintiff's argument that the ALJ failed to giaequateweightto Dr.
Halford’s opinion is more properly consideretth the argument abouvhether the ALJ failed
to give good reasons fatiscountingthe opinion, addressed belgtf than with the argument

herein about whether the ALJ inaccurately read or wholly ignored the meehkcatis Whether

1120 C.F.R. 88 404.1502 and 416.902 (An “ongoing treatment relationship" is a sHgiifor which “the medical
evidence establishes that [the plaintiff] see[s], or ha[s] seen, the sotinca fequency consistent with accepted
medical practice for the type of treatment and/or evaluation required &rnfiddical condition(s). [An ALJ] may
consider an acceptable medical source who has treated or evaluated [a plaiptdffem times or only after long
intervals...to be [the] treating source if the nature and frequency ofehengnt or evaluation is typical for [the]
condition(s).”).
12 See infraPart IV.B.
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the weight that the ALJ gave to Dr. Halford’s opinion veakequateturns on whether good
reasonsvere proffered by the ALJ in his weight determination.

The record shows that the ALJ did not rely aminaccurate recitation of DParson’s
recordswhen deciding what weight to give to Dr. Halford’s opiniarsteadthe ALJ considered
the fact that Dr. Parsons reledgbe plaintiff to work postoperativelyn August 2008 but that
the plaintiff subsequently saWr. Buechel and Dr. &sonswith problems(DE 12, pp. 256).
The plaintiff sawDr. Buechel in Marcl2009, at the request of Dr. Parserier “numbnes,
weakness, and pain.” (DE 12, p. 26; citing exhibit 4F). In September 2009, Dr. FHafsangd
the plaintiff that he did not think there was going to be a solution to his problem but scheduled a
pain management consultati@E 12, p. 26; citing exhibit 8F The record shows th#te ALJ
relied on Dr. Parsa@i release of the plaintiff to work and the plaintiff's failure tolséarther
treatment when deciding the credibility of ghlaintiff, not when deciding what weight to give to
Dr. Halford’s opinion: “I give significant weight to [the plaintiff's] taaony....he was released
to work as a truck driver. There is no evidence of any subsequent injury and [thié]phawer
sought further orthopedic treatmentDE 12 p. 26).Therefore, the record provides substantial
evidence that the ALJ did not rely on an inaccurate recitation of Dr. Parsoogise

In addition to the record showing that the ALJ did not rely on an inaccurate recitation of
Dr. Parson’s orthopedic records, the record also shows that the ALJ did not “selelgh Dr.
Parsons' release of the plaintiff back to work when deciding what weight to giveHal@rd’'s
opinion. Instead, the record provides substantial evidence that the ALJ gave other reasons for

discounting the opinion of Dr. Halford, as addressed béfow.

131d.
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The record provides substantial evideticat the ALJdid not ignore the report of Dr.
Buechel. Instead, as mentioned, the ALJ considered the fact that the plaint@frs8wuechel in
March 2009 (DE 12, p. 26, citing exhibit 4F page 301). The record shows that the ALJ also
considered the fact that the plaintiff ultimately “asked for a reféoral pain clinic” (DE 12, p.

26), as Dr. Buechel indicated the plaintiff might want to consider (DE 10, p. 304).

The record provides substantial evidence that the ALJ did not discount Dr. Halford’'s
opinion based on amaccurate recitation of Dr. Parsenpostoperative medical reports) an
exclusive reliance on Dr. Parson’s records, or on ignorance of Dr. Buechdhsanéaecord.

B. Good Reasons for Discounting the Opinion of a Treating Physician

The plaintiff arguesthat the ALJ failed to give good reasons discountirg theopinion
of Dr. Halford because the ALJ’s conclusion, thaDf: Halford fail[ed] to reference any
abnormal medical findings that support his opirilowas inaccuratg DE 15, p. 11, quoting the
record) The plaintiff also arguehat the ALJfailed to considerthe factorsthat an ALJ must
consider when they do not give controlling weight to opinion of a treating physician (DE 15, p.
12). The plaintiff finally argues that the alleged failure by the ALJ to provide good reasons for
discounting the opinion of Dr. Halford was not harmless error (DE 15, pp. 13-14).

According to the treatinghysician rule, and pursuant to 20 C.F.R. § 404.1527(c)(2), “[i]f
[an ALJ] find[s] that a treating source's opinion on the issue(s) of the naiise\erity of [the
plaintiff's] impairment(s) is weklsupported...and is not inconsistent with the other substantial
evidence...[the ALJ] will give it controlling weight. 20 C.F.R. § 404.1527(c)(2YVilson 378
F.3dat544.

“There is an additional proceduraquirement associated with the treating physician rule

[whereby]..the ALJ must provide‘good reasons for discounting treating physicians'
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opinions....”Rogers 486 F.3d at 242 (emphasis added). In other words, if ardaéd notgive

a treating source’spinion ontrolling weight, then the ALJ musgtrovide good reasons for the
weight they do give to the treating source's opinion. 20 C.F.R. §8 404.1527(c)(2). “This
procedural ‘good reasons’ ruleserves both to ensure adequacy of review and to give the
claimant a better understanding of the disposition of his td3enlap v. Comm'r of Soc. Sec.
509 F. App'x 472, 474 (6th Cir. 201@mphasis added) (citingogers 486 F.3dat 242). The
procedural good reasons rule is importgparticularl in situations whee a [plaintiff] knows

that [their] physician has deemdthem] disabled and thereformight be especially bewildered
when told by an administrative bureaucracy tfiaey are]not, unless some reason for the
agency's decision is suppligdWilson, 378 F.3d ab4445 (quotingSnell v. Apfel177 F.3d

128, 134 (2d Cir.1999)).

If an ALJ does nofive a treating source’s opinion controlling weight, then the ALJ must
consider all of the following factors in deciding what discounted weigliv® to the treéing
sources’s opinion: (c)(1) examining relationship; (c)(2)(i) lengtlheftreatment relationship
andfrequency of examination; (c)(2)(iijature and exterof the relationship; (c)(3)upportalte
medical evidence(c)(4) evidence that isansisten with the record; (c)(5) specializatioand
(c)(6) other factors20 C.F.R. § 404.15%Q).

The Sixth Circuit has ruled that the treating physician rule is a mandatocgdural
requirement.Wilson 378 F.3d at 546.A court cannot excuse the denial of anaatory
procedural protection simply becausthere issufficient evidencan the record for the ALJ to
discount the treating source's opinion and, thus, a different outcome on remand is umdikely.
(emphasis added)herefore despite the standard ofview wherebythe reviewing Couris

limited to determiningwhether there isubstantial evidencen the record to support the

Page 18 of 30



Commissioner’s findings of fact, no amount of substantial evidence in the record caraxc
ALJ’s failure to follow the treatig physician rule. To hold otherwise, and to recognize
substantial evidencas a defenséo noncompliance with § 1527([¥2),** would afford the
[ALJ] the ability the violate the regulation with impunity and render the protectionsga@m
therein illusoy.” Id. (emphasis added). However, the Sixth Circuit has also ruled that there are
potential scenarios in which an ALJ’s failure to follow threating physician rulecould
constitute a “de minimis violatiohand therefore Harmless errot.Wilson 378 F.3d at 547

The record showthat the ALJ discountethe weight he gave to Dr. Halford’s opinion
from “controlling weight” to “some weigtit in compliance with the treating physician rule
because the ALJ found a lack of supdortthe opinion of Dr. Hatird anda lack of consistency
between the record and the opinion of Dr. Half@dE 12, p. 25) The ALJ notedthat Dr.
Halford’s medical source statement failed to include “any abnormal nédidiags [to] support
his opinion,” and notedhat “Dr. Halfod’s opinion [was] contrary to the evidence thBr.[
Parsons] released [the plaintifip work as a truck driver...” (DE 10, p. 27endering the
opinion not twell-supported.” and also inconsistent with the other substantial evidente...
and precluding conferment of controlling weight under 20 CFR 8§ 404.152F(d)(@ record
shows that withirDr. Halford’s medical source statement, there wene places in which the
provider was instructed tadentify the medical or clinical findings thatsudpport [the]

assessmeht(DE 10, pp.340-45).0f these places, the record shows that Dr. Halfordsleft

1420 C.F.R. § 404.1527(d)(2) (current version at 20 C.F.R. § 404d)%2)7(2012)).

15 Wilson 378 F.3d at 547 (These potential scenarios include when: (1) “a treatinge’s opinion is so patently
deficient that the [ALJ] could not possibly credit it;” (2) &HALJ] adopts the opinion of the treating source or
makes fidings consistent with the opinion, [in which case] it may be irratetvet the ALJ did not give weight to
the treating physician's opinion, and the failure to give reasonsdigiving such weight is correspondingly
irrelevant;” or (3) “the [ALJ] hasnet the goal of § 1527([c])(2).even though [they have] not complied with the
terms of the regulation.”)d.
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places blank (DE 10, pp. 3415), wrote “reaching and holding objects away from the body
greatly aggravates back pain” in one place (DE 10, p. 342), and wrogéoed to“advanced
lumbar degenerative disc disease, spinal canal narrpd@spite two operationsi two places
(DE 10, pp. 34611). Therefore, the record provides substantial evidence that the ALJ discounted
the weight he gavto the opinion of Dr. Hadird in compliance with the treating physician rule.

The record shows thabr. Halford’'s opinion did not meet the requirements for
controlling weight,and that theALJ thereforeproceeded tgive good reasons f@iving “some
weight” to Dr. Halford’s opinon. Therecord shows that these reasons reflect the factors which
the ALJ must consider when not giving controlling weight to the opinion of artgeatiurce
under20 C.F.R. 8404.1527c). The ALJ considered the (c)(1) examining relationship, when
acknowkdging that Dr. Halford was the plaintiff's “primary care physiciaBE (10, p. 25). The
ALJ considered the (c)(2)(ighgth ofthetreatment relationship aricequency of examination as
well as the (c)(2)(ii) ature and extdrof the relationship, when noting that Dr. Halford saw the
plaintiff in May 2008 and documented that the plaintiff had “obesity with a sederfestyle,
along with degenerative disc disease.” (DE 10, p. 25). The ALJ considered the lac{B)pf (c)
supportake medical evidence an(d)(4) evidence that isansistem with the record, as described
in the preceding paragrapffhe ALJ considered the (c)(5) specialization of the plaintiff's
treating orthopedic doctors and acknowledged that Dr. Halford wamary cargohysician not
a speialist (DE 10, p. 2b While the ALJ could have been more explicit in delineating these
factors, the record provides substantial evidence that the ALJ did considefatiess and did
state the reasoning behind his decision to discount the weight given to Dr. Halfonis opi

The record shows that the ALJ complied with the treating physician rule whessiagse

the opinion of Dr. Halford and providing good reasons for discounting the opinion. Therefore,
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the Court does not need to address whether ardaib comply with the treating physician rule
constituted a de minimis violation of the regulation or harmless error on the gaetAfd.

The record provides substantial evidence that the ALJ dieman finding a lack of
support or consistency between the record and the opinion of Dr. Halford, dwllrtotgive
good reasons for discounting the opinion of Dr. Halfsan “controlling weight” to “some
weight,” did not overlook the testimony of the plaintiff, and did not make his decision inasuch
way so as to thwart even the harmless error exception.

C. New and Material Evidence

The plaintiff argues thaadditionalpost hearing evidence dated January 24, 2011 should
be considered new and material evidence that “relates to the treatment of ithiéf]gdaior to
the hearing and explains what was apparently a misapprehension of the evidémeéAhy.”
(DE 15, p. 14)The January 24, 2011 evidence consists of a letter from Dr. Parsons, in response
to an inquiry from the plaintiff's representatiE 12, p. 433). Dr. Parsons wrote that ghjhg
already had two back operations and one unsuccessful return to work, | do not believe at this
time that [the plaintifflis going to be able to hold down any type of employment that requires
any physical efirt at all” (DE 12, p. 433).

“A district court's authority to remand a cass found in 42 U.S.C. § 405(g).” Hollon
ex rel. Hollon v. Comm'r of Soc. Set47 F.3d 477, 4883 (6th Cir. 2006) “Sentence four” and
“sentence six” of this statute both authorize remahtidlon ex rel. Hollon 447 F.3dat 483.
Sentence four provides that “[tjhe court shall have power to enter, upon the pleadings and
transcript of the record, a judgment affirming, modifying, or reversirg decision of the
Commissioner of Soal Security, with or without remaing the cause for a rehearing.” 42

U.S.C. 8 405(g). Therefore'a district court may order aséntence fourremand.., if it
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determines that a rehearing before the Commissioner is warraritetbllon ex rel. Hollon 447

F.3d at 483. Sentence six provides:
The court may, on motion of the Commissioner of Social Security made for good cause
shown before the Commissioner files the Commissioner's answer, remaiaddhe the
Commissioner of Social Security for further actibg the Commissioner of Social
Security,and it may at any time order additional evidence to be taken before the
Commissioner of Social Securityput only upon a showing that therenisw evidence
which is material and that there is good cause for the failure to incorporatehsu
evidence into the record in a prior proceedingnd the Commissioner of Social Security
shall, after the case is remanded, and after hearing such additional evidenoeldrsd,
modify or affirm the Commissioner's findings of fact or the Commissionetiside, or
both, and shall file with the court any such additional and modified findings toarfac
decision, and, in any case in which the Commissioner has not made a decision fully
favorable to the individual, a transcript of the additional record and testimony upon which
the Commissioner's action in modifying or affirming was based

42 U.S.C. 8 405(g) (emphasis added). Before the district court may order a remand under

“sentence six,” the party seeking a remand must meetitheen of showing(f) that the

evidence at issue is botiew’ and material,” and (ii) that there iggbod cause for the failure to

incorporate such evidence into the record in a prior proceeding.” 42 U.S.C. §;498l(gn ex

rel. Hollon, 447 F.3cat 483.
Evidence is “new” if it was not in existence or available to the claimant at the time of

the administrative proceeding-ollon ex rel. Hollon447 F.3dat 484 (quoting~oster v. Halter,

279 F.3d 348, 357 (6th Cir.200(ipternal quotation marks argtation omitted). Evidence is

“material if “there is a reasonable probability that the [Commissioner] would have reached a

different disposition of the disability claim if presented with the new evidénick.A plaintiff

can show “good cause for the failure to incorporate such evidence “by demonstrating a

reasonable justification for the failure to acquire and present the evidencel@sianadn the

hearing before the ALJId.
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The record shows that the plaintiff has not met the burden of pregeitiof the
prerequisites for a “sentence six” remand. The January 2011 letter is newebiéezas written
after the December 09, 2010 hearing and was therefore not in existence a¢ thiethienhearing
(DE 12, p. 433). However, the plaintiff does sbbwthat theletter was “material.” The plaintiff
does not show that th&LJ would havereached a different decisidihhe had the letter from Dr.
ParsonsThe plaintiff does noshowthat the ALJ had a “misapprehension of the evidence” for
which thelettercould now cure. Instead, the record shows that the ALJ considered the plaintiff's
treatment records and the timeline of care after the plaintiff's secogdrgun June 2008, as
discussed aboy¥ including Dr. Parsasi opinion that nothing further could be done to help the
plaintiffs symptoms and Dr. Halford’s opinion that the plaintiff could not work ahtengur
day (DE 12, pp. 337, 341). The plaintiff does not show and the record does not suggest that Dr.
Parsons’letter would have caused the ALJ to decide the RFC differently than he did with the
records at the hearingvith thoserecordsthe ALJ acknowledged that the plaintiff “attempted to
work as a truck driver after his back surgery,” noted that the plaintiff “never thauoghuit
attempting wek that [was] less physically demanding,” and noted that “[the plaintiff] did not
think he could perform any job on a full time basis.” (DE 12, p. 26). Basedse tacordsthe
ALJ determind an RFC of sedentary work witlestrictions for the plaintiffDE 12, p. 25)The
plaintiff does not show how Dr. Parsotetter would have displaced the decisioraking of the
ALJ based on the recordlsat he had at the hearinbherefore, the record provides substantial
evidence that the plaintiff has failed to show that the letter would constitute “rhatad@nce.”
Further, the plaintiff does not show that rhewvas “good cause for the failure to

incorporaté the letter in the hearing. The plaintiff does not show that ttterlevas unavailable

16 See supr&art IV.A.
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to or unattainable by the plaintiff leading up to the hearing before the ALJ. Tihefpleas not
shown any difficulty in the receipt of records from the office of Dr. Parsons omability to
secure the letter prior to the proceeding. Instead, the plaintiff regitest anAC review the
decisionof the ALJ on December 17, 201DE 12 p. 15) and received the letter from Dr.
Parsons quickly enough tocludeit in that request (DE 12, p. 4)herefore, the record provides
substantial evidence that the plaintiff Hased to show “good cause” for not obtaining the letter
prior to and including the letter in the hearing.

Therefore, the record provides substantial evidence that the January 24, 2011 letter does
not meet the requirements of a “sentence six” remand 42dd.S.C. 8§ 405(g

C. Credibility Determination

The plaintiff argueghat the ALJdid not support higleterminationof the plaintiff's
credibility with substantial evidence (DE 15, p. 15). The plaintiff also arthesthe plaintiff's
testimony deserwk greater deference than it received because it was consistent with
uncontradicted medical evidence (DE 15, p. 15). Finally, the plaintiff arthegaghe ALJ
“concluded that [the plaintiff's] allegations of pain and limitations were nof tukdible ‘sdely
because [the plaintiff] was released to return to work [by Dr. Parsons] la@a@ ‘fwas] no
evidence [the plaintiff] sought further orthopedic treatment” and because thetiffis
allegations were “inconsistent with his limited medical treatmeDE 15, p. 15, quoting the
record). Regarding the latter point, the plaintiff also alleges that “to call &alo surgeries with
residual pain and numbness requiring ongoing pain management care with narcotied ‘lim
medical treatment’ is beyond a l@ogse of the terrh(DE 15, p. 16).

When the ALJ considers the plaintifftgedibility and the plaintiffssymptoms in the

context of making the disability determination, they wsdwo-part process forsymptom

Page 24 of 30



evaluation.SSR 967P, 1996 WL 374186. Firstthe [ALJ] must consider whether there is an
underlying medically determinable physical or mental impairment...that cealsbnably be
expected to produce the individual's...symptonNekt, “the [ALJ] must evaluate the intensity,
persistence, and limiting effects of the...symptoms to determine the extent to thieich
symptoms limit the individual's ability to do basic work activities.” SSR7B6 1996 WL
374186. A plaintiff's symptoms willimit their ability to do basic work activities to the extent
that thesymptoms can reasonably be accepted as consistent with objective medical evidence.
However, objective evidence alone does not always reflect the severity of symptoms. When
information other than objectivevidence is needed to determine thedibility of a plaintiff's
statements about their symptoms, the Aluktralso consider seven specific fact@®.C.F.R8
404.1529(c)The factors are(1) daily activities; (2) location, duration, frequency, and intensity;
(3) precipitating and aggravating facto(d) type, dosage, effectiveness, and side effects of
medication; (5) treatment; (6) measures to relieve pain or other symptoms; afatt¢rs
concerning functional limitations and restrictio@6.C.F.R. § 404.129(c).

“[Plaintiff] [c] redibility determnations with respect to subjective complaints of paih res
with the ALJ” Torres v. Comm'r of Soc. Sed490 F. App'x 748, 755 (6th Cir. 201®juoting
Allen v. Comm'r of Soc. Se&61 F.3d 646, 652 (6th Cir.20Q9)nternal quotation marks and
alteratiors omitted). The ALJ’'s plaintiff credibility determinationsré to be accorded great
weight and deference, particularly since an ALJ is charged with the dabsefving a witess's
demeanor and credibility.Torres 490 F. App'x at755 (6th Cir. 2012)(quoting Walters v.
Comm'r of Soc. Sec.127 F.3d 525, 531 (6th Cir.1997) However, “[iln light
of...uncontradictedand overwhelmingnedical and lay evident®f a plaintiff's symptoms, a

courtmay “decline to give substantial deferencddn] ALJ's unexplained credibility finding.
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King v. Heckler 742 F.2d 968, 975 (6th Cir. 198&&mphasis added). In other words, when
“uncontroverted medical evidence in the record is entg@hgistentvith a witness's testimony,
an ALJ may not disregard that evidencé Anthony v. Astrue266 F. App'x 451, 460 (6th Cir.
2008)(citing Harris ex rel Harris v. Heckler756 F.2d 431, 436 (6th Cir.1995However, when
there is conflicting medical evidence, and ALJ “must necessarily make crgdibilit
determinations. Anthony 266 F. App'xat 460 (citingKing, 742 F.2d at 974 When an ALJ
[has] considered the evidence in the record aralided specific reasons for [theittedibility
findings, [their]decision is entitled to great deference engupported by substantial elence”
Anthony 266 F. App'xat 460 (emphasis added).

The ALJ is not permitted to draw inferences about a plaintiffs symptoms based on
“failure to seek or pursue regular medical treatment” withoutidenag explanations such as
being “unable to affordreatmerit or the plaintiff “hav[ing]been advised by a medical source
that there is no further, effective treatment that can be prescribed and kenlé¢hat would
benefit the individual. SSR 967P, 1996 WL 374186.

The record shows that the ALJ did sopphis credibility determination with substantial
evidence. At step 4 of the disability determination, the ALJ first found that “thentjfflg]
medically determinable impairments could reasonably be expected to cause tleel alleg
symptoms....” (DE 12, p26). The ALJ next evaluatd the plaintiff's statements about the
intensity, persistence, and limiting effectshafr symptoms and found a lack of credibility “to
the extent they [were] inconsistent with the...RFC....” (DE 12, p. 26). The record showsetha
ALJ considered theequiredspecific factors in his credibility determination, in compliance with
20 C.F.R. § 404.1529(c{1) “[plaintiff] underwent back sirgery on June 23, 2003 and again

on June 9, 200§treatment];” (2) [plaintiff] was seen by his pmary care physician...on May
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22, 2008. [frequency];” (3) ‘[plaintiff] returned to [Dr. Parsors] on May 28, 208 with minor
symptoms..[intensity];” (4) “[plaintiff] reported helping a friend work in a body shop with no
adverse effecdaily activities];” (5) “[plaintiff] subsequently was treated by several pain
specialists...but did not receive any fler orthopedic treatment exceptwhen he asked for a
referral to a pain clinic[measures to relieve pain or other symptiph(§) “[plaintiff] testified
that his left leg[location] is constantly[duration] numb and that his pain medication causes
him to be forgetful and to lose his balang¢side effects of medication];” (7)plaintiff] does no
lifting and performs no household chores. He noted spending time with friends &atching
television. [H]e naps most days for one hour. He uses a riding mopaily activities];” (8)
“[plaintiff] attempted to work as a truck driver after his back surgery, but clains back went
out while he was drivingprecipitating andaggravating factors];” and (9)[plaintiff] never
thought about attempting work that is less physically demanding. He did not think heauld
perform any job on a full time basis [factors concerning functional limitations and
restriction$.” (DE 12, pp. 2526). Therefore, the recorgrovides substantial evidenteat the
ALJ supported his credibility determinationcompliance with 20 C.F.R. 8§ 404.1529(c).

The record shows that thd_J’s decision to discount the plaintiff's testimony, giving it
“significant weight” but not full credit, desergesubstantial deference because the plaintiff's
tegimony was not consistent witincontradicteanedical evidence, because the Adohsidered
the evidence, and because the ALJ gave specific reasons for his credadityidation First,
the record shows that the medical evidence was not uncontradicted. The stajecagsuitarg
found that the plaintiff “could perform light work” (DE 12, p. 26), Dr. Le’s testingvged some
symptomatic results but mostly normal iesuDE 12, p. 26), Dr. Halford’s medical source

statemenprovidedthat interalia, although the plaintiff “could sit for two hours out of an eight
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hour day [and]... stand or walk for one hour out of an eight hour diag plaintiff ultimately
“could not be at work foeighthours.” (DE 12, pp. 3446), and Dr. Parsons’ indicated that he
did not think there would be a solution to the plaintiff's prohlerh(DE 12, p. 337). Also, the
recad shows thathe ALJ considered the record and found thatplaintiff's testimony wasot
consistent with theopinions of the state agency consultabézause those opinions actually
“failled] to give adequate consideration to [the plaintiff's] symptoms anticpharly to [the
plaintiff's] pain.” (DE 12, p. 26)The ALJ gave significant weight to the plaintiff's testimony in
determining that the plaintiff was “limited to sedentary work that permits him to altesittatg
and standing every hour” but did not extehdtweight to the plaintiff's testimony that he could
only sit for a few minutes, could not perform any full time job, and had sevedéation side
effects (DE 12, p. 26). The ALJ explained that his reasonsgfeing significant but not full
weight to the plaintiff's testimony included the fact that phentiff had been released to work,
despite unsuccessful attempts, that the plaintiff “had a good recovery fronsttssrigery,” and
the fact that “[tlhere [was] no evidence of any subsequent injury....” (DE 12, p. 26).

The record shows thato tthe extat the plaintiff argues that the ALJ inappropriately
granted only significant weight to the plaintiff's testimosglely because of the fadhat the
plaintiff was released to return to work and did not seek further orthopedic treatiment
argument lack merit. The record shows that the ALJ acknowledged that the plaintiff “made
several unsuccessful attempts at working” after being released and that thensldered these
attempts to “have been unsuccessful work attempts.” (DE 12, p. 24). However, the ALJ then
went on to base his credibility determination, not on the facts about the unfulcegssn to
work alone, but on the required factors ung@rC.F.R. § 416.929(@nd on the contradictions

between the testimony and the re¢c@slexplainedh the two preceding paragraphs
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The record shows thahe ALJ found that the plaintiff's testimony wé&#consistent
with his limited medical treatment.” (DE 12, p. 2@he ALJ could have been more explicit in
explaining his use of the term “limited medical treatment,” especially since thatifpla
continued to see physicians and specialists after his second SGrgedy sincethe ALJ
consideredhis treatment (DE 12, p. 26, citing exhibits 4F, 8F, 10F).1However, thaecord
shows that when thé&LJ considered the plaintiffssymptomsand the plaintiff's “limited
treatment” or “failure to seek or pursue regular medical treatimidsat ALJ did so in compliance
with SSR 967P guidanceThe record shows that the Alwhs aware of the plaintiff's loss of
insurance coverage (DE 12, p. 45) amaisaware that Dr. Parsons had informed the plaintiff that
there was no solution for his problem (DE 12, p. 337) when the ALJ determinpthitht#f's
credibility. In other words, the ALJ considered the plaintiff's ‘tied treatment” but also
consdered the “explanations such as being ‘unable to afford tredtmetite plaintiff ‘hav[ing]
been advised.that there[was] no further, effective treatment that can be prescribed and
undertaken that would benefit the indivitdie&sSR 967P, 1996 WL 374186.

Therefore, the record provides substantial evidence that the ALJ supportedlitigitgre
determination with substantial evidence, ttla¢ ALJ assessed the plaintiff's credibilityy

consideringhe evidence in the recorddprovided specific reasons for his determination.

17 The plaintiff presented to Dr. Halford to discuss weight loss on MayD® 12, p. 197) he presented to Dr.
Parsons wth minor complaints of nerve problems in his legs on May 28, whichvezsdly June 26 and remained
resolved through August 07 (DE 12, pp. Z8&/). On February 09, 2009, an indiscernible provider indicated the
plaintiff should be “off work for ten days.” (DE 12, p. 250) On March 26, 2009, thetifiginesented to Dr.
Buechel with “numbness, weakness, and pain.” (DE 12, p. 304). Om8ept&3, 2009, the plaintiff presented to
Dr. Parsons with numbness in his left leg and foot (DE 12, p. 337).dbso® indicated that he did think there
would be a solution to the plaintiff's problem (DE 12, p. 337). On September 09, 28@8aithtiff presented to Dr.
Le, who ordered physical therapy, testing, and nas@@& 12, pp. 324€5). From September 16 to November 20,
2009, the plaintiff completed weekly physical therapy (DE 12, pp-73§1From March 25 to July 25, 2010, the
plaintiff presented to Spectrum Pain Clinic under Dr. Faccia for paimagement (DE 12, pp. 45, 3432). On
May 6 and June 30, 2010, the plaintiff received lumbar nerve blocks (DE 12, pg03%0,
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V. Conclusion

Therecord providesubstantial evidence to support thiemmissioner’dindings of fact

and the Commissioner applied the correct legal standard.
VI. Recommendation

For the reasons explained abpuwbe Magistrate JulgRECOMMENDS that the
plaintiff’'s motion (DE 15) be DENIED, and the Commissioner’s decision/AeFIRMED .

The parties have fourteen (14) days, after being served with a copy of this Regort
Recommendatio(R&R) to serve and file wrien objections to the findings and recommendation
proposed herein. A party shall respond to the objecting party’s objections to this R&R w
fourteen (14) days after being served with a copy thereof. Fdibufde specific djections
within fourteen (14) days of receipt of this R&R may constitute a waiver of fugppeal.
Thomas v. Arn474 U.S. 140eh’g denied 474 U.S 111 (1986);Cowherd v. Million 380 F.3d
909, 912 (8 Cir. 2004).

ENTERED this 8th day ofAugust 2013.

s/Joe B. Brown
Joe B. Brown
U.S. Magistrate Judge

Page 30 of 30



	IN THE UNITED STATES DISTRICT COURT
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	NASHVILLE DIVISION
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	CAROLYN W. COLVIN,                    )
	COMMISSIONER OF THE SOCIAL      )
	DEFENDANT.                    )
	CORRECTED REPORT AND RECOMMENDATION
	For the reasons explained herein, the Magistrate Judge RECOMMENDS that the plaintiff’s motion for judgment on the administrative record (the record) be DENIED, and the Commissioner’s decision be AFFIRMED.
	I. Procedural History
	II. Review of the Record
	A. Relevant Medical Evidence
	In 2002 and 2003, the plaintiff presented to Dr. Paul Parsons with pain and numbness in his left leg (DE 12, pp. 235-39). The plaintiff had been under the care of Dr. William Halford (DE 12, p. 235). On June 23, 2003, Dr. Parsons performed a laminecto...
	Dr. Halford saw the plaintiff on May 12 and 23, 2006; July 27 and 28, 2006; January 23, March 30, August 10, and October 26, 2007 for primary care issues (DE 12, pp. 201-13).
	On February 07, 2008, the plaintiff presented to Dr. Halford, who noted obesity, high cholesterol, allergies, and chronic back pain (DE 12, p. 199). On February 07, 2008, the plaintiff also presented to Dr. Parsons with numbness and tingling in his le...
	On April 03, 2008, the plaintiff presented to Dr. Parsons, who indicated that the plaintiff “may return to work on May 03, 2008....” (DE 12, pp. 297-98). On April 14, 2008, the plaintiff presented to Dr. Parsons for a steroid injection to treat back a...
	On May 09, 2008, Dr. Parsons performed laminectomies at L4-L5 and foraminotomies2F  at L5 to treat spinal canal narrowing at those levels (DE 15, p. 282). On May 28, 2008, the plaintiff presented to Dr. Parsons with “minor symptoms of nerve problems i...
	On August 07, 2008, the plaintiff reported to Dr. Parsons that he “helped a buddy in a body shop recently and got away with it.” (DE 12, p. 257). Dr. Parsons provided the plaintiff with a note indicating that the plaintiff could operate commercial veh...
	On February 09, 2009, an indiscernible provider in Dr. Parsons’ group wrote that the plaintiff should be “off work for ten days.” (DE 12, p. 250). On March 26, 2009, the plaintiff presented to Dr. Paul Buechel at the request of Dr. Parsons for muscle ...
	On September 03, 2009, the plaintiff presented to Dr. Parsons with a chief complaint of numbness in his left leg and foot, but without pain (DE 12, p. 337). Dr. Parsons indicated that he did not think there would be a solution to the plaintiff’s probl...
	On October 06, 2009, the plaintiff presented to Dr. Le with leg pain down to his foot and Dr. Le prescribed an increase in the plaintiff’s neuropathic pain medication (DE 12, p. 356). On October 27, 2009, Dr. Le completed a study in which he found nor...
	On November 06, 2009, Dr. Halford completed a medical source statement in which he noted that the plaintiff could, without stooping, frequently carry up to ten, occasionally carry eleven to twenty, but never carry more than twenty pounds (DE 12, p. 34...
	On November 17, 2009, the plaintiff presented to Dr. Le with pain in his left leg and neck, and Dr. Le prescribed pain medication (DE 12, p. 349-50). From March 25 to July 25, 2010, the plaintiff presented to Dr. John Faccia for pain management (DE 12...
	On January 24, 2011, Dr. Parsons wrote a letter to the plaintiff’s attorney and indicated that “[h]aving already had two back operations and one unsuccessful return to work, I do not believe at this time that [the plaintiff] is going to be able to hol...
	B. State Agency Medical Consultant Assessments
	On June 16, 2009, Dr. George Cross III completed a Physical Residual Functional Capacity (RFC) Assessment (DE 12, p. 317). He found that the plaintiff could occasionally lift twenty pounds, frequently lift ten pounds, stand and/or walk, or sit for six...
	(DE 12, p. 314). Dr. Moore reviewed and affirmed this RFC determination (DE 12, p. 318).3F
	C. Testimonial Evidence
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	On November 23, 2010, the ALJ testified on direct examination by his representative, Cannon (DE 12, p. 42). Cannon first gave an opening statement in which he indicated that the plaintiff’s treating physician, Dr. Halford, had completed a medical sour...
	The plaintiff testified that he could sit for a few minutes at a time, that the pain in his left leg and back was constantly present, and that his leg was “always numb.” (DE 12, pp. 46-47). The plaintiff testified that he stopped taking Cymalta becaus...
	The plaintiff testified that he had his General Education Degree (GED) (DE 12, p. 49). The plaintiff testified that prior to his second surgery in 2008, he was working at Franklin Webb Printing where he drove a truck, lifted up to seventy pounds, and ...
	After Cannon’s questioning, the ALJ questioned the plaintiff. He asked the plaintiff why he had been unable to return to his job at Franklin Webb Printing after the surgery in 2008 and why he was ultimately terminated (DE 12, p. 51). The plaintiff tes...
	Cannon resumed questioning the plaintiff and asked whether the plaintiff would have difficulty performing a “simple little job that didn’t involve a lot of lifting where [he] could sit.” (DE 12, p. 54). The plaintiff testified that he would have to be...
	2. Vocational Expert Testimony
	The ALJ then presented the VE with hypothetical scenarios, considering a hypothetical person of the same age and education as the plaintiff, but with varying RFC:
	The first hypothetical would limit the person to light work with no climbing of ladders, no more than occasional climbing of stairs, kneeling, and crawling and no more than frequent balancing, stooping, or crouching.
	The second hypothetical would limit the person to sedentary work.
	(DE 12, p. 58). Pertaining to this hypothetical, the VE testified that the plaintiff could not perform any of his past work, or any of the aforementioned jobs, but that he could work as (a) a cuff folder, with 700 employed in Tennessee and 68,000 nati...
	The ALJ asked the VE whether there would be an impact on any of the jobs identified if a hypothetical person had to alternate sitting and standing every two hours for at least five minutes (DE 12, p. 59). The VE testified that there would be no impac...
	The ALJ asked the VE whether there would be an impact on the jobs identified if a hypothetical person had to alternate sitting and standing every hour for at least five minutes, instead of every two hours (DE 12, p. 60).  The VE testified that this w...
	Cannon asked the VE whether the medical source statement that Dr. Halford had completed would permit the plaintiff to perform any of his past relevant work (DE 12, p. 60).  The VE testified that it would not (DE 12, p. 60).  Cannon asked the VE wheth...
	III. Analysis
	A. Standard of Review
	B. Administrative Proceedings
	C. Administrative Reliance on Vocational Expert Testimony
	(DE 12, p. 28).
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	A. Weight Given to the Treating Physician’s Opinion
	The plaintiff argues that the ALJ failed to give adequate weight to the opinions and medical source statement of the plaintiff’s treating physician, Dr. Halford (DE 15, p. 10). The plaintiff argues that the ALJ decided that Dr. Halford’s opinion was n...
	B. Good Reasons for Discounting the Opinion of a Treating Physician
	The plaintiff argues that the ALJ failed to give good reasons for discounting the opinion of Dr. Halford because the ALJ’s conclusion, that “‘Dr. Halford fail[ed] to reference any abnormal medical findings that support his opinion,’” was inaccurate (D...
	C. New and Material Evidence
	C. Credibility Determination
	When the ALJ considers the plaintiff’s credibility and the plaintiff’s symptoms in the context of making the disability determination, they use a two-part process for symptom evaluation. SSR 96-7P, 1996 WL 374186. First, “the [ALJ] must consider wheth...
	The record shows that the ALJ’s decision to discount the plaintiff’s testimony, giving it “significant weight” but not full credit, deserves substantial deference because the plaintiff’s testimony was not consistent with uncontradicted medical evidenc...
	The record shows that, to the extent the plaintiff argues that the ALJ inappropriately granted only significant weight to the plaintiff’s testimony solely because of the fact that the plaintiff was released to return to work and did not seek further o...
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	For the reasons explained above, the Magistrate Judge RECOMMENDS that the plaintiff’s motion (DE 15) be DENIED, and the Commissioner’s decision be AFFIRMED.
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	ENTERED this 8th day of August, 2013.

