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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

EPAC TECHNOLOGIES, INC. )
)
V. ) NO. 3-12-0463
) JUDGE CAMPBELL
THOMAS NELSON, INC. )
MEMORANDUM

Pending before the Court is Defendant’stido to Dismiss (Docket No. 171). For the

reasons stated herein, Defendant’s MotioBRANTED in part and DENIED in part.
FACTS

Plaintiff, a manufacturer and printer of books, brought this action against Defendant, a
publisher of religious books andhet literature, for breach obntract, breach of the implied
covenant of good faith and fair dealing, unfeompetition, promissory fraud, fraud based on
concealment, unfair and deceptive acts under émnessee Consumer Protection Act (“TCPA”),
and negligence.

Plaintiffs Amended Complaint alleges thaetparties negotiated and entered into a multi-
year requirements contract (“the Contract”) undbich Defendant agreed to order and purchase
from Plaintiff, among other things, all its requirements for books printed in formats supported by
Plaintiff. Plaintiff asserts that, in reliance upiwe Contract, it spent mitins of dollars on capital
improvements, new equipment and multi-year leases in order to meet its performance obligations
under the Contract.

Plaintiff also alleges that, during the negotiations between the parties, Defendant and its

executives entered into cert&onfidentiality and Non-Disclosure Agreements (the “NDAS”) with
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Plaintiff which obligated Defendant to maintamnéidential information of Plaintiff, including the
fact that the parties were in discussions about a possible future business relationship.

Plaintiff avers that less than eight montido the Contract, Defendant unilaterally
terminated the Contract, with no legitimate caosqustification. Plaintiff claims that, after
Defendant’s breach of the Contract, Plaintiff tesd that Defendant hadiso unlawfully breached
the NDAs by disclosing Plaintiff’'s confidential pmg and other contract information to LSI, a
competitor of Plaintiff. Plaintiff contends that Defendant used Plaintiff’'s confidential information
to undercut Plaintiff's prices arabtain a more favorable agreemeith LSI. Thereafter, Plaintiff
asserts, Defendant wrongfully terminated its Caxcttevith Plaintiff and did its business with LSI.

Defendant has filed a Motion to Dismiss, askimg Court to dismiss several, but not all, of
Plaintiff's claims.

MOTIONS TO DISMISS

For purposes of a motion to dismiss, the Courstntake all of the factual allegations in the
complaint as trueAshcroft v. Igbal129 S.Ct. 1937, 1949 (2009). To survive a motion to dismiss,
a complaint must contain sufficient factual matéecepted as true, to state a claim to relief that is
plausible on its facdd. A claim has facial plausibility when the plaintiff pleads factual content that
allows the court to draw the reasonable inference that the defendant is liable for the misconduct
alleged.Ild. Threadbare recitals of the elementa ofuse of action, supported by mere conclusory
statements, do not sufficdd. When there are well-pleaded factual allegations, a court should
assume their veracity and then determine whethemptlaegibly give rise to an entitlement to relief.

Id. at 1950. A legal conclusion couched as a factual allegation need not be accepted as true on a



motion to dismiss, nor are recitations af tlements of a cause of action suffici€nitz v. Charter
Township of Comstock92 F.3d 718, 722 (6th Cir. 2010).
UNFAIR COMPETITION
Plaintiff has alleged that Dendant violated the California Business and Professions'Code
through its unlawful, unfair and fraudulent bussects and practices, causing Plaintiff to suffer
serious damage to its business and reputation. Docket No. 168, 11 97-98.
Defendant contends that damages are eodverable under this California law, citing
Section 17203, which provides, in part:
Any person who engages, has engageptaposes to engage in unfair competition
may be enjoined in any court of comget jurisdiction. The court may make such
orders or judgments, including the appointment of a receiver, as may be necessary
to prevent the use or employment by any person of any practice which constitutes
unfair competition, as defined in this chapter, or as may be necessary to restore to
any person in interest any money or property, real or personal, which may have been
acquired by means of such unfair competition.
Calif. Bus. & Prof. Code, § 17203.
The Supreme Court of California has stateat Section 17203 makes injunctive relief the
primary form of relief available under the sti#, while restitution is merely ancillargZlayworth
v. Pfizer, Inc. 233 P.3d 1066 (Cal. 2010). The restitutignalief under Section 17203 is limited
to money or property lost by the plaintiff and acquired by the defendaesno Motors, LLC v.
Mercedes Benz USA, LLZ71 F.3d 1119, 1135{%Cir. 2014).

An order for restitution under this statute is one compelling a defendant to return money

obtained through an unfair business practice to thess®ons in interest from whom the money was

! The Amended Complaint alleges that Plaintiff's principal place of business is in

California.



taken; that is, to persons who had an owneisigpest in the money or those claiming through that
person.Korea Supply Co. v. Lockheed Martin Corg9 Cal.4th 1134, 1149 (Cal. 2003). In
determining what fits into this narrow categoryr@stitution, the object is to restore the status quo
by returning to the actual direct victim any fundswvhich he or she has an ownership interest.
SkinMedica, Inc. v. Histogen In869 F.Supp.2d 1176, 1184 (S.D. @&I12). In order to constitute
restitution, the victim must have at least an tdible vested interest in the money he seeks to
recover.d.

Plaintiffs Amended Complaint alleges that fBedant’s violation of this statute caused
serious damage to its business and reputafidns Count of Plaintiffs Amended Complaint does
not mention restitution. In response to Defendant’s Motion, Plaintiff argues that it is seeking
restitution for the sums it spent improving itsifiies in reliance on Defendant’s assurances that
it intended to perform under the Contract. As natiedve, however, restitution is limited to money
or property lost by the Plaintiind acquired by the Defendaktesnqg 771 F.3d at 1135. In other
words, restitution is confined to the restoration of any money or property which may have been
acquiredby unfair competitionid. Defendant did not acquire the monies Plaintiff spent improving
its facilities.

Plaintiff also contends that it is entitledrestitution in the fornof any profits Defendant
recognized as a result of its wrongfuelch of the Contract. Plaintiff cit€®rea Supplyor the
proposition that an individual may recover profitsfairly obtained to the extent those profits
represent monies given to the defendant or benefitkich the plaintiff has an ownership interest.

As in Korea Supplyhowever, Plaintiff here does not have an ownership interest in the profits it



seeks to recover from Defenda#iorea Supply29 Cal.4th at 1149. As Korea SupplyPlaintiff
is not seeking the return of money that was once in its possession.

Moreover, Plaintiff had no vested interestte profits it now seeks. At best, it had an
“expectancy” of monies from Defendant under the Contract. In order to constitute restitution, the
victim must have at least an identifiable vested interest in the money he seeks to recover.
SkinMedica869 F.Supp.2d at 1184. “The interest maytotontingent upon an uncertain future
event.” Id. As the court irKorea Supplyoted, compensation for a lost business opportunity is not
restitution. Korea Supply29 Cal.4th at 1151.

Plaintiff has not identified any profits which Defendant received as a result of its alleged
violation of the California statute. To the ext¢hat Defendant took its business elsewhere, the
money wagaid by Defendant to the competitor, not received by Defendant.

For all these reasons, Plaintiff has not staedaim for recovery of restitution under the
California statute, and Defendant’s Motion on this issue is granted.

TENNESSEE CONSUMER PROTECTION ACT

Plaintiff's Amended Complaint alleges that Defendant engaged in unfair and deceptive acts
in violation of the TCPA by misrepresenting ansiliosing Plaintiff's pricing and other confidential
information in order to obtain better pricing from LS| and by disparaging the goods, services or
business of Plaintiff by false amisleading representationsfa€t. Docket No. 168, {1119 and 121.
Defendant argues that this claim fails becausenfffaivas a seller of goods or services and not a
“consumer” with regard to the alleged conduct of which it complains.

The TCPA is designed to “protect consunaard legitimate business enterprises from those

who engage in unfair or deceptive acts or practictdee conduct of any trade or commerce.” Tenn.



Code Ann. 8§ 47-18-102(2). “Trade or commerce” nsethie advertising, offering for sale, lease or
rental, or distribution of goods, services property. Tenn. Code Ann. 8 47-18-103(19). A
“consumer” is defined to include any natural pefsamo seeks or acquires goods or services. Tenn.
Code Ann. § 47-18-103(2).

At the time Defendant engaged in the géld misconduct, Plaintiff was not seeking to
acquire or acquiring goods or saws from Defendant. Plaintiff was acting as a seller with regard
to Defendant, offering goods and servite®efendant per their ContraBiee Wagner v. Fleming
139 S.W.3d 295, 301 (Tenn. Ct. App. 20043.this Court held iSouthern Pharmacy Consultants,
LLC v. Smart Fill Mgmt. Group, Inc2015 WL 1428477 at * 4: “The language of the statute and
the cited legal authority are clear that althougkef@ndant may have engaged in a business activity
that involved some underlying unfair or deceptiveoagiractice that harmed an individual or entity,
the TCPA nonetheless only applies if the pifirs a ‘consumer’ as defined by the ActSee also
Hood Land Trust v. Hasting2010 WL 3928647 (Tenn. Ct. App. Oct. 5, 201died in Southern
Pharmacy.

For these reasons, Plaintiff may not bringigsm under the TCPA, and Defendant’s Motion
on this issue is granted.

NEGLIGENCEPER SE
Although the parties talk inies of a claim for negligenqeer se there is no separate cause

of action for negligencper se.To the extent Plaintiff's Ameded Complaint asserts a claim for

2 As used in the Act, “person” includes corporations such as Plaintiff. Tenn. Code

Ann. 8§ 47-18-103(9). Although Plaintiff hasetling to sue as a corporation, aeber, it does
not have a cause of action under the TCPA based upon Defendant’s alleged conduct as potential
buyers. Hood Land Trust v. Hasting8010 WL 3928647 at * 10 (Tenn. Ct. App. Oct. 5, 2010).
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negligence, the doctrine of negligem sepermits Plaintiff to satisfy the breach element of that
negligence action by substituting the violationao$tatutorily-imposed duty for the reasonable
person standardAskew v. Elite Nail2014 WL 4080165 at * 3 (M.Drenn. Aug. 18, 2014) (citing
Brownv. City of Memphis440 F.Supp.2d 868, 875 (W.D. Ter#006)). Because there is no
statutory violation, Plaintiff mapot use the doctrine of negligenuer seto establish a breach of
the standard of care for negligence.

IMPLIED DUTY OF GOOD FAITH AND FAIR DEALING

Tennessee law does not recognize a claim for breach of the duty of good faith and fair
dealing as a cause often in and of itself.First Tenn. Bank Nat. Ass’'n v. Republic Mortgage Ins.
Co, 276 F.R.D. 215, 220 (W.D. Tenn. 2011). Evemptcact imposes upon the parties a duty of
good faith and fair dealing in the performance mterpretation of the contract. However, a claim
based on the implied covenant of good faith and fair dealing is not an independent cause of action
in Tennessee,; it is part of an o&k breach of contract clainEmergency Medical Care Facilities,

P.C. v. BlueCross BEShield of Tenn., In2015 WL 3581305 at * 6 (W.D. Tenn. June 5, 2015)
(citing Jones v. LeMoyne-Owen Colle@®8 S.W.3d 894, 907 (Tenn. Ct. App. 2009)).

Plaintiff argues that it may pledhis claim as an alternative its breach of contract claim
under California law. Under California law, agtwTennessee, all contracts contain an implied
covenant of good faith and fair dealir®@an Jose Production Credit Ass’n v. Old Republic Life Ins.
Co., 723 F.2d 700, 703 {Cir. 1984). California courts areviied on whether to recognize a tort
action for breach of the implied covenant of gdaih and fair dealing outside the insurance

context. See, e.g., Guz v. Bechtel Nat., Ji&cP.3d 1089, 1110 (Cal. 2000).



In any event, the California Supreme Court has held that the covenant of good faith and fair
dealing, implied by law in every contract,nceot impose substantive duties or limits on the
contracting parties beyond those incorporatdle specific terms of their agreeme@éndee v. AT
& T Wireless Mobility LLC2010 WL 4977666 at * 11 (N.D. Cal. Dec. 2, 2010) (citBup).

The Court finds that, under either Tennessee or California law, the implied covenants of
good faith and fair dealing in the relevant agreements in this case create duties only under the
contracts themselves, not as separate causesiari.ad herefore, Plairffis separate claim for
breach of the implied duty of good faith and faating is dismissed, and those arguments shall be
considered as part of the breach of contract claim.

CONFIDENTIALITY AND NON-DISCLOSURE AGREEMENTS

Defendant argues that Plaintiff's claims tethto the Confidentiality and Non-Disclosure
Agreements are barred because of the later Master Services Agreement. The Master Services
Agreement (“MSA”) includes a provision of integration that states:

This Agreement and any exhibits, addenda and amendments hereto, constitute the

entire understanding between the parties reigipect to the subject matter hereof and

supersede all prior and contemporaneous agreements and understandings, whether

oral or written, regarding such subject matter. There are no other understandings,

agreements, representations or warranties relied upon by either party with respect to

the subject matter herein, which are not included herein.

Docket No. 173-3, § 11().

Defendant maintains that this MSA constitutes a “novation” and extinguishes the earlier

NDAs. The MSA provides that it will be governeddoyd construed in accordance with New York



law. Docket No. 173-3, 1 11(b). In interpreting thtegration provision, the Court will apply New
York law?2

Under New York law, parties to an agreentm mutually agree to terminate it by expressly
assenting to its rescission while simultaneously entering into a new agreement dealing with the same
subject matterPenguin Group (USA) Inc. v. SteinbebR7 F.3d 193, 200 (2d Cir. 2008). Once the
earlier agreements are terminated and superceded, the new contract provides all the parties’
obligations and remedies for breadtl. A new agreement will not supercede an existent contract,
however, unless the parties have cleaxjyressed or manifested that intentigirk v. Maple-Gate
Anesthesiologists, P.(80 F.Supp.3d 469, 476 (W.D. N.Y. 2015).

Because a novation has the effect of extinguisthiagrior contract between the parties, the
existence of a novation must never be presur@ethen v. Treuhold Capital Group, L|.€22 B.R.
350, 373 (E.D. N.Y. 2010). The party assertirgribvation’s existence has the burden of proving
that the subsequent agreement was intended as a complete substitute for the parties’ prior
agreementdd. Under New York law, a novation requires (1) a previously valid obligation, (2)
agreement of all parties to a new contract, (8nguishment of the old contract, and (4) a legally
valid new contract.Schuster v. Dragone Classic Motor Cars, |ri8 F.Supp.2d 441, 446 (S.D.
N.Y. 2000).

The Court notes that the Confidentiality aodn-Disclosure Agreeent provides that the
obligations of confidentiality and non-disclosure thereunder shall remain in effect for a period of

five years from the date upon igh the parties cease conducting business, without regard to the

3 Contrary to Plaintiff's arguments, the choice of law provisions in the NDAs do
not affect the expressed choice of law provision in the MSA.
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extent or duration of a business relationship between the parties. Docket No. 173, {1 3 and 9.
Similarly, the Nondisclosure Agreement provideatttine termination of that Agreement will not
relieve Thomas Nelson of its nondisclosure oblmagiand restrictions contained therein, which will
continue for a period of either five or two ye€after that Agreement terminates. Docket No. 173-1,

1 9. The Court also notes that Plaintiff's claimdude breaches of the NDAs which occurred prior

to the Master Services Agreement.

As stated above, a novation nreot be presumed. Although the Master Services Agreement
does include an integration provision, the non{dsare provision does not specifically state that
it supercedes the earlier NDAs. The Court cafindt on this Motion, that the Master Services
Agreement expressed the clear intent of the parties to supercede the NDAs.

Moreover, the purpose of the earlier NDAs was to allow the parties to negotiate freely the
Master Services Agreement without fear of ttisare of Plaintiff's confidential and proprietary
information. The purpose of the Master Serviceee&gent is entirely different. Asimplied by the
name, the Master Services Agreement was a contract for services, the culmination of the parties’
negotiations, the agreement by which Plaintiff vebquetrform services for Defendant and Defendant
would pay for those services.

The Court finds that, for purposes of a Motioismiss, the Plaintiff has sufficiently pled
breaches of the NDAs which were not superceded by the Master Services Agreement, SO

Defendant’s Motion as to this issue is denied.

4 The printed document says five years, but the copy filed with this Court has the

word “five” marked out and “two” written in.
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CONCLUSION
For all these reasons, Defendant’s MotioDigmiss (Docket No. 171) is GRANTED in part
and DENIED in part. Plaintif claims for unfair competition und@elifornia law, violation of the
TCPA, and breach of the implied covenanigobd faith and fair dealing are DISMISSED. In
addition, Plaintiff may not use the doctrine of negliggpeeseto prove the breach element of its
negligence claim.

IT 1S SO ORDERED.

Lodat C ouplnie
TODD J. CAMPBELL
UNITED STATES DISTRICT JUDGE
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