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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

CHERYL PHIPPS and SHAWN GIBBONS, )
)
Plaintiffs, )
)
V. ) Case No. 3:12v-01009
) Judge Lawson/Frensley
WAL -MART STORES, INC., )
)
Defendant. )

This matter is before the Court upon Plaintiffs’ Motion to Compel Production of
Documents. Docket No. 152. Plaintiffs have also filed a Supporting Memorandum of Law.
Docket No. 153. Defendant has filed a Response in Opposition. Docket Nd?Ia68iffs
have filed a Reply as an integrated part of a document titled “Opposition to Befékdl-

Mart’s Motion to Quash the Subpoena to the Hay Group, Inc. and Reply in Support of Plaintiffs’
Motion to Compel Production of Documents.” Docket No. 174. For the reasons discussed

below, Plantiffs’ Motion is GRANTED IN PART and DENIED IN PART.

l. THE DISCOVERY MATTERS AT ISSUE

In thisemployment discrimination class action, Plaintiffs allege that Defendant
discriminated against them because of their genSeeDocket No. 1. Among other claims,
Plaintiffs claim that “[Defendant’s] compensation policies, including its faitarrequire

managers to base pay decisions for individual employees owlptld criteria, such as
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experience or documented performance, have had an adverse impact upon its femgéeemplo
in Region 43.% 1d. at 12.
The instant Motion seeks to compel Defendant to produce:
[A]ll documents related to its analysfsand changes to the
job descriptions, compensation policies, and performance
evaluations used for [Defendant’s] retail positions, in
response to Plaintiff's Requests for Production of
Documents 5, 6, and 7. [Defendant] worked closely with a
third party consultant called the Hay Group on this project,
and thus Plaintiffs refer to this collection of documents as
“Hay Group documents” although that is not intended to
limit the request to documents created by the Hay Gfoup.
Docket No. 153, p. 5.

Defendant responded to Requests for Production Nos. 5, 6, and 7 by objecting on the
basis of the attorney-client privilege and attorney work product doctrine, amongnodner
general objectionsDocket No. 124-3, p. 9-11. Further, in response to Requests for Production
Nos. 5 and 7, Defendant stated that “[ijn addition, [Defendant] objects to this Request on the
grounds that it is overbroad, not proportionate to the needs of this case, and to the ertent it se
documentsttat are not relevant to Plaintiffs’ allegations regarding the challengetqas or the
alleged ‘core group of decisionmakers’ in Region 4i@."at 9.

Plaintiffs contend that these documeats “highly relevant to Plaintiffs’ disparate
impact clains.” 1d. at 5. Defendant has withheld some of the Hay Group documents from

production, and argues that Plaintiffs are not entitled to discoverlibeause: 1) Plaintiffs are

attempting to circumvent the Court’s prior Order mandating production only of réspons

! The Plaintiffs in this matter all allege gender discriminabgrDefendant in Defendant’s stores
locatedin an area of the country defined as “Region 43,” which includes Middle and Western
Tennessee, as well as portions of Alabama, Arkansas, Georgia, andippssiBscket No. 1,

p. 2.

For convenience, the Court will also refer to the documenttheHay Group documents,”
without implicationthat Plaintiffs’ request is limited to documents created by the Hay Group.
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documents that were provided to the Region 43 decision makeéng Bpy Group documents

are protected by attornajient privilege; and 3) the Hay Group documents are protected by the
work product doctrineSeeDocket No. 163. Plaintiffs dispute that the documents are protected
by either privilege or the work product doctrjteit assert that even if they were, Defendant has
waived those protections by producing “some Hay Group documents but not similad relat
documents . ...” Docket No. 153 at 13.

Il LAW AND ANALYSIS

A. Discovery Under the Federal Rules of Civil Procedure

Federal Rule of Civil Procedure 26(b) provides that parties may obtain discovery
regarding any matter, not privileged, that is relevant to the claim or defeasgparty. Fed. R.
Civ. P. 26(b)(5) sets out the steps that a party must take if it withholds informationis¢her
discoverable based upon a claim of privilege or a claim that the informatiastested by the
work product doctrine. The party asserting the privilege or work product protectitimcehas
burden of showing that those protections appyited States v. Roxwort57 F.3d 590, 593
(6th Cir. 2006)United States v. Dakatd97 F.3d 821, 825 (6th Cir. 1999). Fed. R. Civ. P.
37(a) provides that the Court may compel the disclosure or discovery of documents itypprope
withheld after a request has been made uneér R. Civ. P. 34.

B. The Attorney-Client Privilege

Plaintiffs contend that the Hay Group documents are not protected by the atieeney-
privilege because they were not created for the purpose of seeking legal badiviegher for
business purposes: “to create a new compensation structure applicable todbBed¢retail
store employees . . ..” Docket No. 153, p. 11. Plaintiffstgo categories on Defendant’s

privilege log as further proof that the Hay Group documents had a business pudpose.



Plaintiffs also assert that “there is, as of yet, no evidence that the Hay @asuetained at the
direction of counsel, or for litigation purposes . . Id’ at 12. Plaintiffs assert thdDefendant
has withheld documents that “include facts, not mental impressions of coultseit”12.
Defendant responds that it hired the Hay Group to “assist it in respondinglakes
allegations,” and that the documents that Plaintiffs seek “were compiled aretiareat
conjunction with Hay Group’s advising the company through its attorneys during the oburs
the Dukeslitigation.”® Docket No. 163, p. 18. According to Defendant, “[t]he Hay Group’s
work facilitated[Defendant’s] counsel’s ability to advise the companig”at 20 (internal
guotation marks and citation omitted)efendant claims that Plaintiffs have had notic th
Defendant was withholding some Hay Group documents on the grounds of privileget‘at lea
since April 29, 2013 when [Defendant] served its privilege |dgukes IT yet never challenged
that withholding until now, and thus, “[t]he challenge has long since been waived detbtfe
Id.
The Sixth Circuit has established the following elements with regard toetdrant
privilege:
(1) Where legal advice of anyrid is sought (2) from a
professional legal adviser in his capacity as such, (3) the
communications relating to that purpose, (4) made in
confidence, (5) by the client, (6) are at his instance

permanently protected (7) from disclosure by himself or the
legal adviser, (8) except the protection be waived.

3 Dukesis a previous employment discrimination case brought against Defendant orrGaif
thatsought to be a natiomide class actionDukes v. Wal-Mart Stores, In@22 F.R.D. 137
(N.D. Cal 2004). After the Supreme Qotailed to uphold class certification Dukes “[t]he
original Dukesplaintiffs amended their complaint in the Northern District of California,
narrowing the scope of the proposed class to gender discrimination within folviatalegions
covering mostly California.” Docket No. 111, p.cijng Dukes v. Wal-Mart Stores, In2012
WL 4329009, *2 (N.D. Cal. Sept. 21, 2012DPffkes II). A full discussion of these two cases
and their relationship to the current litigation can be found at Docket No. 111.
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Arkwright Mutual Ins. Co. v. National Union Fire Ins. Cblo. 93-3084, 1994 U.S. App. LEXIS
3828, at *17-18 (6th Cir. Feb. 25, 199¢)oting U.S. v. Goldfar828 F.2d 280 (6th Cir. 1964).

The SixthCircuit has further held that “[i]t is, of course, well established that atterney
client communications related to areas other than legal counseling, such asskaciees are
not privileged.” In re Search Warrant Executed at Law Offices of Stepheaasdp. 97-4112,
1999 U.S. App. LEXIS 3861, at *4-5 (6th Cir. Mar. 5, 192%ing In re Grand Jury Subpoena
Duces Tecuni731 F.2d 1032, 1037 (2d Cir. 1984).

As Defendant has asserted the attorcleant privilege, it has the burden of
demonstrating that the privilege applies. Fed. R. Civ. P. 26((89; Grand Jury Investigation
No. 83-2-35723 F.2d 447, 450 (6th Cir. 1983pefendant’s argument that each document
“compiled and created” by the Hay Group is privileged because the Hay Group wasgworki
conjunction, or even at the behest of, Defendant’s counsel is unavailing. Even if these
documents were compiled and created by counsel itself, they would not necessarily b
privileged; rather, they would only qualify for that protection if they thetcriteria discussed
above. Arkwright, 1994 U.S. App. LEXIS at 17-18n those cases, if any, where Defendant can
establish by reference to these criteria that a document is privileged,afesrdBnt may protect
the document from production. Otherwise, the Court finds that the Hay Group documents are
not, as a group, protected by the attornkgnt privilege.

C. The Work Product Doctrine

The work product doctrine states that a party may obtain discovery of documents
otherwise discoverable, and prepared in anticipation of litigation or for trial foy another
party, or by or for that other party’s representative, only upon a showing thattyeqeking

discovery has substantial need of the materials in the preparation of the gastyand thahe



party is unable, without undue hardship, to obtain the substantial equivalent of the snlayerial
other means. Fed. R. Civ. P. 26(b)(3).

The Sixth Circuit has articulated the “because of” test as the standard foridetgrm
whether documents weregpared “in anticipation of litigation.United States. Roxworthy
457 F.3d 590, 593 (6th Cir. 2006). There is a subjective component to this inguay593-

94. A document is not protected by the work product doctrine “if it would have been prepared in
substantially the same manner irrespective of the anticipated litigatidn.”

The Court has further clarified that if a document has more than one purpose, “the fact
that it also serves an ordinary business purpose does not deprive it of protection, but the burden
is on the party claiming protection to show that anticipated litigation was the ditvoe
behind the preparation of each requested documémté Professionals Direct Ins. G&b78
F.3d 432, 439 (6th Cir. 2009nternal quotatio marks and citation omitted). Such documents
do not lose work product protection unless the documents would have been created in essentially
similar form irrespective of the litigatiord.

The Federal Rules malkear that work product protection can extend not only to
documents produced by a party’s attorney, but also to documents produced by a third party:

Ordinarily, a party may not discover documents and
tangible things that are prepared in anticipationtigfation
or for trial by or for another partyr its representative
(including the other party’s attorney, consultant, surety,
indemnitor, insurer, or agent
Fed. R. Civ. P. 26(b)(3) (emphasis added).
The Sixth Circuit employs a burdeifting pracess in order to determine whether a

party may obtain documents that are claimed as attorney work product:

The party seeking discovery must show that the documents
are relevant. The resisting party then must show that it or



its agent prepared the documenanticipation of litigation.
The discovering party must then show that it (1) has a
substantial need for the information, but (2) is unable to
obtain the substantial equivalent of the materials without
undue hardship.

Stampley v. State Farm Fire & Cas. CB&3 F. App’x 467, 471 (6th Cir. 200kjting Toledo
Edison Co. v. G A Technologies, 847 F.2d 335, 339-40 (6th Cir. 1988) re Air Crash
Disaster at Detroit Metro Airport on August 16, 19830 F.R.D. 641, 644 (E.D. Mich. 1989).
1. Relevance

Plaintiffs contend thahe Hay Group documents are relevant because:

[l]n response to a claim of disparate impact focused on this
specific compensation practice, [Defendant] may defend
the policy by showing it is justified by business necessity
42 U.S.C. § 2000e-2(k). The documents sought are those
which would be central to evaluating any claims by
[Defendant] that its policy was job related, valid, and
consistent with business necessity. The documents would
also provide critical informatioabout the implementation

of a “neutralization adjustment” that attempted to eliminate
racial and gender disparities in pay, but only if measured by
the new pay structure, not the prior pay structure.

Docket No. 153, p. 9.
Defendant vigorously disputes that the Hay Group documents are relevant. Bocket
163, p. 13-16. Specifically, Defendant responds that:

Plaintiffs’ own formulation assumes that the restructuring
had an “adverse impact”; they would have to prove this fact
at trial, yet they do natven suggest that the requested Hay
Group documents are necessary to discharge their
evidentiary burden. Instead, they suggest that the Hay
Group documents would pertain to [Defendant’s] defense
of business necessity. But [Defendant] need not mount any
defense if Plaintiffs cannot prove a disparate impact, and
will not rely on documents withheld as privileged to defend
itself in any event.

Id. at 14.



Defendant asserthat Plaintiffs’ Complaint does not contain any factual allegations
related to hationwidepolicies implemented in 2004 that could be alleged to have had a disparate
impact on women in Region 43,” and thus, documents related to any such nationwide policy are
not relevant.ld. (emphasis in original)Defendant argues th§tlhe complaint contains no
allegations based on [Defendant’s] 2004 pay system changes because any eldionlthese
changes would clearly be tinfarred.” Id. at 15. Further, Defendant contends that Plaintiffs
have not connected their claims to the 2004 nationwide pay policy chddges16.

After considering the Parties’ arguments, the Court finds that the Hay Grounmelois
are relevant for the purposes of discovery in this matter. The Court finds #salPlaintiff
alleges, compensation system changes that affected the @anplafyees within Region 43 were
the result oflecisions were madove the level of the Region 43 decisionmakers, with no
discretion left to those decisionmakers to modify or otherwise deviate from theleypgle
decisions, then documents reflecting those decisions are releWairttiffs’ claims of disparate
impact, regardless of whether they were shared with Region 43 decisionmakers

2. Preparation in Anticipation of Litigation

Plaintiffs dispute that thélay Group documents were created in anticipation of
litigation, arguing that they were created in the course of business foessiparposes. Docket
No. 153, p. 11-13. Plaintiffs contend that they are “not seeking to obtain discovery of the
thought processes of [Defendant’s] counsel, but only factual information that purports to
underlay [Defendant’s] major change in compensation policies, and the araalygses
recommendations of human resources consulting professionals retained for nomegisbus

purpcses.” Id. at 1213.



Defendant responds that the Hay Group documents were not prepared in the course of
business, but rather:
At the instruction of [Defendant’s] legal department, the
Hay Group was retained in July 2003 to consult in
connection with the nationwideukeslitigation, including
providing advice on [Defendant’s] pay and promotion
practices. Throughout their engagement, the Hay Group
reported to, and worked in close collaboration with,
[Defendant’s] inhouse legal department and outside

counsel. Plaintiffs’ contrary assertion is simply incorrect
and unfounded.

The documents and communications created by the Hay
Group exist because [Defendant] retained the Hay Group to
assist in responding to timikesallegations and to provide
advice to [Defendant’s] counsel concerning the company’s
pay and promotion systems.

Docket No. 163, p. 21-2@nternal citations omitted).

The Sixth Circuit has identified two factors to consider when assessitigeriae
document was prepared in anticipation of litigatit§h) whether that document was prepared
‘because of’ a party’s $jective anticipation of litigation, as contrasted with ordinary business
purpose; and (2) whether that subjective anticipation was objectively reasorabie.”
Professionals Direct Ins. Cab78 F.3d 432, 439 (6th Cir. 2008jting Roxworthy 457 F.3cat
594. The party resisting discovery bears the burden of demonstrating that the dazasnent
prepared “in anticipation of litigation or for trial. Toledo Edison Co. & Cleveland Electric
llluminating Co. v. G A Technologies, In847 F.2d 335, 339 (6th Cir. 1988). A party may
satisfy this burden “in any of the traditional ways in which proof is produced ingbretr
proceedings such as affidavits made on personal knowledge, depositions, or answers to

interrogatories,” and the proof can be “opposed or controverted in the same maahner.”

“Where an ‘undisputed affidavit . . . is specific and detailed to indicate that the dusuneze



prepared in anticipation of litigation or trial,” then the party claiming wadduct protection has
met its burden.”Roxworthy 457 F.3d at 59 Quoting Toledo Edison C847 F.2d at 341. This
burden is not met “where the ‘only basis’ for the claim is an affidavit containorgtusory
statement[s].”” Id., quoting Guardsmark, Inc. v. Blue Cross and Blue Shield of T208é.

F.R.D. 202, 210 (W.D. Tenn. 2002).

Defendant refers ttwo sworn Declarations in support of its contentizet the Hay
Group documents are protected attorney work product. Docket No. 163, p.@tlngd)ocket
No. 168 (Declaration of Craig Rowley) and Docket No. 169 (Declaration of Derel. Sdoit
Rowley declares that he is a Senior Client Partner employed by the Hay &abbps personal
knowledge about the Hay Group’s work for Defendant. Docket No. 168, p. 1. Mr. Scott
declares tht he is Defendant’s Senior Associate General Counsel and has personal knowledge
“about the circumstances surrounding [Defendant’s] hiring of the Hay Group to tesleskes
lawsuit.” Docket No. 169, p. 1. SworreBlarations arene of “the traditional ways in which
proof is produced in pretrial proceedings.” Taken together, they indicate thédyH@roup
documents were prepared “in anticipation of litigation or trial,” that litigation atehgial trial
being theDukeslitigation.

Plaintiffs have filed the sworn Bclaration ofChristine Webber, who declares that she is
counsel for Plaintiffs in this action and was also Plaintiffs’ counsBlikes Docket No. 175, p.
1. Ms. Webber’s Declaratiatiscusses Plaintiffs’ rewe of documents produced by Defendant
that reference the Hay Group and its work, as well as correspondence betweenethe Part
regarding these documents; however, the Declaration does not controvert Defendant’s
Declarations in their assertions that the IEagup documents were prepared in anticipation of

litigation or trial, save for Ms. Webber’s statement that “[ijn 2017 when | andatlgagues
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reviewed these documents, none appeared to us to be privileged or work-product, and thus there
was nothing to which we believed we needed to alert [Defendant].” Docket No. 175lps3.
document does not undermine Defendant’s contention that the Hay Group documents were
prepared in anticipation of litigation or trial.

In their Reply, Plaintiffs attach furthergoort for their argument that the Hay Group
documents were not prepared in anticipation of litigation: the contract betwesmdBef and
the Hay Group (Docket No. 178); emails and memoranda (Docket Nos. 17%ad@@xcerpts
from the deposition of Defendant’s former Board Vice Chairman, Thomas CoughlikeiDNa.
176-2). Docket No. 174, p. 14Vhile the first of these (Docket Nos. 178, 179, 180), perhaps
unsurprisingly, do not refer directly to tBeikesor any othetitigation, because they show that
the Hay Group was involved with Defendant’s actions regarding pay and promotion decisions
they tend to substantiate Defendant’s claim that the Hay Group was assiseéngdd¢ in
assessing and responding to the allegatiobsikes allegations relating to pay and promotion
decisions.See, e.g.Docket No. 180, p. 2.

Regarding Mr. Coughlin’s testimonthe Court has reviewed the excerpts attached as
Exhibit 5, and does not find that this testimony contradicts Defendant’s assertitrethiay
Group documents were prepared in anticipation of litigation or tHaEDocket No. 176-2.

Based on the portions chosen and attached by Plaintiffs, Mr. Coughlin seems to havly had
vague sense dhe Hay Group’s role and no personal involvemeéda.d. at 45, 14 (“I didn’t
deal directly with the Hay Group, | don't think, at all. | don’t ever recallidgabith them
myself.”) Although Mr. Coughlin agreed with an email he was shstating that the driving
force for“employing he Hay GroupwWag to develop a new job classification and pay structure

that was $ic) internal equity and external competitivene$i$ statement discusses theéving
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force behind employing the Hay Group, not the driving force behind the creatiompairticular
documents that are at issue in this dispute. It is tihahd force that is relevantRoxworthy

457 F.3d at 595. Further, Defendant has not taken the position that all documents relating to the
Hay Group are protected work product; rath&efendant haalready produced around 1,500
documents relevant to the Hay Group’s work.” Docket No. 174, p. 5.

3. Substariial Need and Undue Burden

Once the resisting party has established that the document in question wesdgrepa
anticipation of litigation, the burden then shifts to the party seeking discovemue thiat it has
a substantial need for the materiadlas unable to obtain the substantial equivalent of the
material by other means without undue hards&i@ampley23 F. App’'x at 471. When deciding
this issue, “attention is directed at alternative means of acquiring the itimnrttzat are less
intrusive to the lawyer’s work and whether or not the information might have beeshiedinn
other ways.” Toledo Edison847 F.2d at 340.

In the present case, Plaintiffs have already recdneed Defendant “around 1,500
documents relevant to the Hay Group’s work.” Docket No. 174, p. 5. Plaintiffs have not shown
that they have a substantial need for these particat@amaents; instead, they assert that.”
[Defendantjmaydefend the policy by showing it is justified by business necessity,” and if so,
“[tlhe documents sought are thaoshich would besentral to evaluating any claims by
[Defendant] that its policy was job related, valid, and consistent with businesssig.”

Docket No. 153, p. 9 (emphasis addeBaintiffs present a hypotheticand although the Court
has found that the documents egkevant, in a general way, to Plaintiffs’ claims, Plaintiffs have
not made the more particular showing that would demonstrate substantial need sp¢lodsr

documents.Plaintiff contends that it faces undue hardship because “Plaintiffs cauneate or
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otherwise obtain the documents used by the Hay Group and [Defendant] to set newgsay scal
and promotion criteria,” but Plaintiffs do not need these documents, if such exist,dostieate
that Defendant developed new pay scales and promotion criteria; they Heel émtihe new pay
scales and promotion criteria themselvEarther, b the extent that Plaintiffs seek information
regardingDefendant’s compensation structure, including changes to this structure over time
Plaintiffs can depose the relevant employees of Defendant and ask those gu8stidasgly,
while Plaintiffs contend that “[i]t is not possible, in 2018, to obtain appatgpsamples of
[Defendant] hourly associates and managers who worked for [Defendant] in 2003, tavask the
about their job duties,” Plaintiffs have not established or even argued that they hauecea$
evidence as to hourly associates’ and managayguties, in 2003 or at any other time.
Plaintiffs’ argument that[e]ven if there were enough people still working at [Defendant] with
knowledge of 2003, [Defendant] would not permit Plaintiffs access to them with focus groups
and questionaires like he Hay Group useds similarly unavailing.Docket No. 174, p. 23-24.
Plaintiffs have not shown that current document production and deposition testimony does not
provide “the substantial equivalent of the materials,” rather that Plainbifiscdvpreferto have
such evidence in other formats. This is not a showing of undue hardship, and, particularly whe
coupled with Plaintiffs’ failure to demonstrate substantial need for theialafeloes not
overcome work product protection.

D. Waiver

Plaintiffs ague that Defendant has waived the protection of attochent privilege and
work product (although Plaintiffs dispute that such protections apply) through production of a
small number of documents (some of which are attached as Exhibits to Plaintifishihat

Plaintiffs contend prove that the Hay Group documents were prepared in the course sgpusine
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and not in anticipation of litigation. Docket No. 153, p. 10-P3aintiffs assert that they sent
Defendant a letter on August 31, 2017, “requesting that the parties meet andegaufeing
these documents,” and that the Parties “exchanged further letters and spoke by ghaieg
this dispute” during the fall of 2017. Docket No. 153, p. 7.

Defendant responds that it was unaware that these documentsamgorbducedh the
Dukeslitigation until Plaintiffs raised the issue in the course of correspondence betweeen th
Parties in the fall of 2017, and that it was “[p]Jrompted by Plaintiffs’ discostithe
confidential documents filed under seal with their motion,” filed on December 27, 2017, to send
letters to Plaintiff on January 6 and January 10, 2018, requesting return of the documents
pursuant to the “Stiation Regarding Inadvertent Disclosure of Privileged Material, filed in
Dukeson February 25, 2013 . . . which governed the production from which those documents
came.” Docket No. 163, p. 9-1@ting Dukes No. 01€v-02252, Docket No. 856 (N.D. Cal.

Sept. Feb.dic 25, 2013).

Plaintiffs reply at length in a 3page document that is designated as an oppaosition to
Defendant’s Motion to Quash the Subpoena to the Hay Group as well as a reply to tie insta
Motion. Docket No. 174. Citing Federal Rule of Evidence 502(b), Plaintiffs argue that
Defendant did not take reasonable steps to prevent disclosure of Hay Group documants duri
Dukes lIbecause it produced “around 1,500 documents that reflect upon the Hay Group’s work.”
Id. at 18. Plaintiffs furtheargue that Defendant did not promptly take steps to rectify the error,
because it “did not take any steps to discover its inadvertent production or to clailaese
documents back until years after they were produced, and only did so afterfRlaertiéd them
to certain documents through their Motion to Compddl.” Plaintiffs further assert that

“[Defendant’s] counsel did not object to or seek to claw back similar documentssused a
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deposition exhibits during @ukes Ideposition of Thomas Coughlin,” and that “a brief, one-hour
search of [Defendant’s] production in tBekeslitigation yielded no fewer thafifteen
documents that are near duplicates of the documents [Defendant] now says ageplraaid

has attempted to claw backld. at 1819.
Waiver of the attorney-client privilege has been defined as follows:
As a general rule, the “attornelient privilege is waived
by voluntary disclosure of private communications by an
individual or corporation to third parties. In addition, a
clientmay waive the privilege by conduct which implies a
waiver of the privilege or a consent to disclosure.” The
prevailing view is that once a client waives the privilege to
one party, the privilege is waived en toto.
Tenn. Laborers Health & Welfare Fund v. Columbia/HCA Healthcare C26& F.3d 289, 294
(6th Cir. 2002) (internal quotation marks and citations omitted). Federal Rule of Evidence

502(b) further provides that:

When made in a federal proceeding or to a federal office or

agency, the disclosudoes not operate as a waiver in a

federal or state proceeding if:

(1) the disclosure is inadvertent;

(2) the holder of the privilege or protection took reasonable
steps to prevent the disclosure; and

(3) the holder promptly took reasonable steps to rectify the
error, including (if applicable) followin§ederal Rule
of Civil Procedure 26(b)(5)(B)

In this instance, Defendant asserts that the documents at issue were not ioluntari
disclosed to Plaintiffs; ther, they were inadvertently produced as part of a large production
associated with thBukeslitigation. Docket No. 163, p. 8-10. As is customarily done in such
actions, the Partieappear to have anticipated that inadvertent productions could occur and

stipulated that such productions would be governed by an agreement that allowed thagroduc

party to “claw back” the documents at issi@eeDocket No. 174, p. 21 (“Plaintiffs recognize

15



that the parties entered into a stipulation regarding inadvertent disclosurélefpfd] material
in theDukeslitigation, Stipulation with Proposed Ord@&ukes et al. v. Wallart Stores, InG.
No. 01CV-2252 (N.D. Cal. Feb. 25, 2013), Dkt. 856, which governs the production Dittes
documents in this case and includes a clawback provision.”) Defendant contend®lloatet
the protocol established by that agreement. Docket No. 163, Asli®. whether Defendant
took reasonable steps to prevent the disclosure, the Advisory Committee notes to R 502 st
that:
The stated factors (none of which are dispositive) are the
reasonableness of precautions taken, the time taken to

rectify the error, the scope of discovery, the extent of
disclosure and the overriding issue of fairness.

Other considerations bearing on the reasonableness of a
producing party’s efforts include the number of documents
to be reviewed and the time constraints for production.
Depending on the circumstances, a party that uses
advanced analytical software applications and linguistic
tools in screening for privilege and work product may be
found to have taken “reasonable steps” to prevent
inadvertent disclosure.

Fed. Rules Evid. R. 502, Advisory Committee Note, Subdivision (b).

The number of documents exchanged in discoveryaDtikeslitigation is very high;
Defendant contends that “[d]uring a three-month period, a team of more than 300 contract
attorneys logged more than 55,000 hours to search approximately 26 million [Defendant]
documents (about 2.85 terabytes of data) and review about two million documents for
responsiveness, confidentiality, and privilege.” Docket No. 163, p. 9. Defendant appears to
haveused analytical software applications and linguistic tools in scrgelocuments for

production. See, e.qg., i.cat 11 (“[t]he parties discussed these documents during a September 28,
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2017 telephonic meet and confer discussion about ESI search trgibtiff has only
pointed to a smahumber of documents that Defendant claims are protected by privilege or
work product but were nevertheless inadvertently prodused, e.g.Docket Nos. 176-2, 178-
180. This represents only a tiny fraction of the overall production. The Court finds thaalinde
the circumstances, including the very high volume of documents involved and the use af analyti
software, Defendant took reasonable steps to prevent the disclosure of protecteshttacum

As to whether Defendant promptly took reasonable steps to rectify the erroogutie C
finds that Defendant acted reasonablgmgaging in dialogue with Plaintiffs regarding the
documents over the course of several months, before seeking to claw back the docunments whe
they were attached to Plaintiffs’ Motion to Comp&he Advisory Committee Notes further
state that “[t]he ruleloes not require the producing party to engage in a post-production review
to determine whether any protected communication or information has been produced by
mistake,” although the party must “follow up on any obvious indications that a protected
communication or information has been produced inadvertently.” Fed. Rules Evid. R. 502,
Advisory Committee Note, Subdivision (b). Plaintiffs argue that such obvious indications
existed in the past, such as when “similar documents” were used during the Cougbsitiate
duringDukes Docket No. 174, p. 18. The Court finds that uradethe circumstances, it is not
unreasonable that Defendant did not discover the small number of inadvertently-produced
documents at that time.

Plaintiffs’ argument that Defendant’s production also includes “no fewerfitiegn

documents that are near duplicates of the documents [Defendant] now says ageplraaid

* The term “ESI” stands fdElectronically Stored Information, and a discussion about ESI search
terms in the context of discovery almost certainly implies the use of analyfivedso
applications and linguistic tools.
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has attempted to claw back” is unpersuasive; fifteen “near duplicatesfthe voluminous
production in this case is de minimis, and does not convince the Court that Defendamna failed t
exercise care in producing documents or in attempting to rectify the erradofgorg a small
number of protected documents. Docket No. 174, p. 18-19.

Given that the Parties were engaged in ongoing discussion regarding the doctimaents
Court finds that Defendant proceeded reasonably in invoking the claw-back provisiory in earl
January 2018. In light of that, the Court finds that disclosure of these documents does not
constitute a waiver of any protection to which the documents may be entitled.

E. Court’'s Prior Ruling

Defendant argues that the Court’s prior Order, addressing another MotiomfzelC
filed by Plaintiffs, restricts production to documents connected to the “Region 43
decisionmakers.” Docket No. 163, p. t8ing Docket No. 136, p. 1-3. While the Court found
in that dispute that “in order for a document, policy or practice to be relevant te@denaker
has to be aware of that document, policy or practice” (Docket No. 13&)phére, Plaintiffs
argue that the decisions regarding Defendant’s nevpeosation structure were not made by
Region 43 decisionmakers, “the new structure did not permit regional or local msattage
assign an individual or position to a different pay level than that dictated bywhe ne
compensation structure,” and thus, “whether the core group of Region 43 decisionmakers sa
these documents is not determinative of their relevance to the claims heckét Do. 153, p.
5. To the extent that these decisions were made above the level of the Region 43 decision
makers, as Plairftiassertsthe Court agrees that whether documents were provided to Region 43
decision makers is irrelevant, and therefore finds that its prior Order (Ddoké&B6) does not

restrict Plaintiffs’ ability to discover Hay Group documents.
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[I. CONCLUSION

For the foregoing reasons, the instant Motion (Docket No. 152) is GRANTED IN PART
and DENIED IN PART. Defendant is ORDERED to produce non-privileged, non-pdtect
documents responsive to Plaintiffs’ Requests for Production Nos. 5, 6, and 7, without regard to

whether such documents were shared with the “core decisionmakers” of Region 43

IT 1S SO ORDERED.

o N

Jeffery S. Frensley
United States Magistrate Judge
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