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IN THE UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

DONALD B. INGRAM,

Plaintiff,
3:12-cv-01106

Judge Nixon

Magistrate Judge Griffin

V.

STATE OF TENNESSEE DEPARTMENT OF
LABOR AND WORKFORCE
DEVELOPMENT and KARLA DAVIS,
Individually and in her capacity as
Commissioner of the State of Tennessee
Department of Labor and Workforce
Development,

JURY DEMAND

N N N N N N N N N N N N N N N

Defendants.
ORDER

Pending before the Court is a Motion to Dismiss (“Motion”) (Doc. No. 6), filed by
Defendants State of Tennessee Departroebébor and Workforce Development
(“Department”) and Departmenbmmissioner Karla Davis. Ftre reasons below, the Court
GRANT S the Motion in part an@ENIES the Motion in part.
. BACKGROUND

Plaintiff Donald B. Ingram worked for ¢hDepartment on and off for approximately
twenty-seven years—most recently as thmiadstrator of the Division of Employment
Security—until Defendant Davis, the Departmeainmissioner, terminated his employment on
June 4, 2012. (Doc. No. 11 11 6, 8, 24.)

Under Tennessee law, the commissioner appaintadministrator of the Division of
Employment Security for a four-year term an@skhhe authority to remove an administrator

only for non-performance of duties and respaitisds.” Tenn. CodéAnn. § 4-3-1408(b)(3)
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(2012); (Doc. No. 11 1 9-10.) iBhstatutory provision cames part of the Tennessee
Workforce Development Act of 1999, when thatstlegislature consdated several state
departments and agencies into the Departm@dc. No. 11 § 9); Tenn. Code Ann. § 4-3-1401
(2013).

In 2004, then-commissioner James Negyganted Ingram téhe position of
administrator for the Division of Employmene¢&irity and reappointed him in 2007. (Doc..No
19 11-12.) In 2011, Davis became the Departm@mimissioner and reappointed Ingram to a
third term set to expire on June 30, 201l { 13.)

In his capacity as administrator, Ingram oeerghe distribution of billions of dollars of
unemployment benefits to Tennessee reg&lduring a time of economic recessiold. {| 14.)
However, he alleges that Davis and othersking at her direction “conducted a campaign to
force Plaintiff out of his statory office as Administratorthat included, among other actions,
interfering with the exercise diis authority, instructing emplegs not to obey his directives,
and, ultimately, wrongfully terminating him aneplacing him with an unqualified employee.
(Id. 11 6, 23.) Ingram alleges these actions fmake within the contexif Davis’s “campaign
to drive out qualified Caucasiamployees from the Department of Labor in order to replace
them with persons of minority descentld.( 22.) Ingram is Caucasian; Davis and her two
subordinates named in thatsare African-American. I¢. T 21.)

On September 21, 2012, Ingram filed suit agdirefendants in the Chancery Court of
Davidson County, Tennessee, claiming violatiohEl) Tenn. Code Anrg 4-3-1408(b)(3); (2)
the Tennessee Human Rights Act; and (3) thelgprotection clause of the Fourteenth
Amendment under 42 U.S.C. § 1983. (Doc. No. 1-1.) Defendants removed the suit to federal

court the following month. (Doc. No. 1.)



On November 9, 2012, Defendants filed theirtido to Dismiss (Doc. No. 6), along with
a Memorandum in Support (Doc. No. 7). Bavember 30, 2012, Ingram filed an Amended
Complaint (Doc. No. 11) and a Response toMia¢ion (Doc. No. 12). Rather than require
Defendants to file a new motion to dismiss, plaeties in December 2012 agreed to proceed with
the pending Motion (Doc. No. 15 1), and Defeniddiled a Reply (Doc. No. 16) on January 8,
2013.

. LEGAL STANDARD

To withstand a Federal IRuof Civil Procedurd.2(b)(6) motion to dismiss, a complaint
must allege “enough facts to state a claimeleef that is plasible on its face.”Bell Atl. Corp. v.
Twombly 550 U.S. 544, 570 (2007). Tha@eme Court has clarified tievomblystandard,
stating that “[a] claim has faciglausibility when the plaintifpleads factual content that allows
the court to draw the reasonable infereneg the defendant is liable for the misconduct
alleged.” Ashcroft v. Igbal556 U.S. 662, 678 (2009). Plausibility requires “[m]ore than a sheer
possibility that a defendant has acted unlawfullid?” A complaint that pleads facts “merely
consistent with defendant’s liability . . opis short of the line b&een possibility and
plausibility of entittlement to relief.1d. (quotation marks and citation omitted).

When ruling on a defendant’s motion to dismiss, the Court must “[c]onstrue the
complaint liberally in the Plaintiffs’ favormal accept as true all factual allegations and
permissible inferences thereinGazette v. City of Pontiad,l F.3d 1061, 1064 (6th Cir. 1994)
(citation omitted). The Court must allow “a Mvpleaded complaint [to] proceed even if it

strikes a savvy judge that actuabpf of those facts is improbableTwombly 550 U.S. at 556.



[Il.  ANALYSIS

In their Motion, Defendants raise multiple arguments for why each of Ingram’s three sets
of claims should be dismisse@he Court addresses each in turn.

A. Tennessee Workforce Development Act Claims

1. State Sovereign Immunity

Defendants first argue theite Court should dismiss Ingram’s claims under Tenn. Code
Ann. § 4-3-1408(b)(3), part of the Tennes¥éarkforce Development Act of 1999 (“TWDA"),
because the state enjoys sovereign immunity Boah claims seeking monetary relief. (Doc.
No. 7 at 4-7.)

The doctrine of sovereign immunity issmined in the Tennessee Constitution, which
provides that “Suits may be brought against tle#eSh such manner and in such courts as the
Legislature may by law direct.” Ta. Const. art. I, 8 17. “The traditional construction of the
clause is that suits cannot be brought agaimesState unless explicitly thorized by statute.”
Colonial Pipeline Co. v. Morgar263 S.W.3d 827, 849 (Tenn. 2008).

This immunity applies to suits against staggencies and officers in their official
capacities.ld. The Tennessee Code explicitly prohilfagy suit against the state, or against
any officer of the state acting by aathy of the state, with a vieto reach the state, its treasury,
funds or property.” Tenn. Code Ann. § 20-12(@) (2013). Abseriegislation providing
otherwise, Tennessee courts have interpreisdtatutory provision thold that the state
remains immune from wrongful discharge claifmisreinstatement and monetary damadgese
Cashion v. Robertsg®55 S.W.2d 60, 63 (Tenn. Ct. Ad®97) (holding no state “statute
permittfed] discharged state employees todilé against the state for monetary damages”);

Stokes v. Univ. of Tenn. at Martin37 S.W.2d 545, 546 (Tenn. Ct. App. 1987) (“Clearly



plaintiff's suit seeking reinstatement, back-pamployment benefits, and attorney’s fees, comes
within the purview of the statute.”).

Here, Ingram seeks at least $500,000 in monetary damages and reinstatement against the
Department and Davis, acting in hdter official and indiidual capacities. (Doc. No. 11 at 13.)
Because Ingram has not identified any applicalatist that waives immunity in this context to
allow monetary relief againstetstate directly—and the Court has not found such a statute—the
Court finds that sovereign immunity prevents ttlaim from advancing against the Department
and Dawvis in herfticial capacity.

Ingram attempts to circumvent the sowgneammunity bar by highlighting two state
supreme court rulings€olonial Pipeling 263 S.W.3d 827, argtockton v. Morris & Pierce
110 S.W.2d 480 (Tenn. 1937)—for the proposition gwaereign immunity does not apply here
because Davis actedtra vires (Doc. No. 12 at 15-16.) However, Ingram takes th#sa
vires holdings out of context, and bothses are distinguishable. Stocktonthe court held
sovereign immunity did not apply for two reasonsa tuit seeking to rewer products seized by
the state: First, a replevin action to retrievglaintiff’'s unlawfully seized goods does not “reach”
the state treasury; and second, whgnaintiff alleges a statute usmiconstitutional, state officers
enforcing the statute do not astder the state’s authority stiled by sovereign immunity. 110
S.W.2d at 482—-83. Similarly, i@olonial Pipeling the court held that sovereign immunity does
not apply in aeclaratoryjudgment action against staifficers that challenges the
constitutionality of a statute263 S.W.3d at 853. Specifying ti&tbcktorapplied only to suits
“preventing the enforcement of an unconstitudilsstatute,” the court naie clear this reasoning
would not apply to a suit “for money damages . . . because such a suit would ‘reach the state, its

treasury, funds, or property’” in viation of Tenn. Code. Ann. § 20-13-102l. at 850. By



contrast, here Ingram does not challenge the constitutionality of the TWDA, but attempts to
enforce its provisions by arguing tHaavis violated the statuteColonial PipelineandStockton
simply do not apply.

As a result, the CouBl SMISSES Ingram’s TWDA claim against the Department and
Davis in her official capacity.

2. Absolute Immunity

Defendants next argue the Court should disrthe TWDA claim against Davis in her
individual capacity because shg@ss a statutory grant of absolutemunity. (Doc. No. 7 at 7.)

Under Tennessee law, “[s]tate officers @miployees are absolutely immune from
liability for acts or omissions within the gge of the officer's oemployee’s office or
employment, except for willful, malicious, or crinalnacts or omissions or for acts or omissions
done for personal gain.” Tenn. Code Ann. § 3e8{h) (2012). In order for a plaintiff to
withstand a defendant’s immunity plaintiff must pleadufficient facts in his or her complaint
of willful, malicious, or criminal acts, or acts for personal gdturisch v. Tenn. Tech. Unjw.6
F.3d 1414, 1421 (6th Cir. 1996) (citi@poksey v. Peac¢iNo. 01-A-01-9306-CH00247, 1993
WL 328065, at *3 (Tenn. Ct. App. Aug. 20, 199Gpodwin v. Be|INo. 01-A-019111CV00402,
1992 WL 24988, at *2 (Tenn. Ct. App. Feb. 14, 19%2jiithson v. Tennesséé. 01A01-
9012CHO00453, 1991 WL 95691, at *1 fire Ct. App. June 7, 1991)).

The Sixth Circuit inrPursichnoted that “Tennessee counve not defined ‘willful’ or
‘malicious’ as used in section 9-8-307(h)J’, a statement that this Cadinds holds true fifteen
years latersee, e.g.Phelps v. Newmamo. E2012-01065-COA-R3\; 2013 WL 28393, at *7
(Tenn. Ct. App. Jan. 3, 2013) (holding—withou tourt defining “willful” or “malicious”™—

defendants were not entitled to immunity beeapigsiintiff's complaint included an allegation of



intent and malice by defendants and factualsfasithe allegation) Applying a “reasonable
construction of those terms,” tlRarsichcourt held that immunity applied because the plaintiff
had not established the defenddrdad “a deliberate desire to wroftge plaintiff|.” 76 F.3d at
1421.

Here, Defendants argue that Ingram has heged sufficient facts #tt Davis terminated
his employment with a deliberate desire t@mg him, apart from averring that her condafter
his termination evinced malice. (Doc. No. 7 at 8.)

The Court cannot agree and finds ample allegatof Davis’s intenand malice, as well
as factual basis for the allegations, in Ingrapi&adings. In his Amended Complaint, Ingram
alleges Davis and two of her subordinates “conducted a campaign to force Plaintiff out of his
statutory office” that resulted in Davis “remawjj] Plaintiff from his position for reasons other
than non-performance of his dutesd responsibilities.’(Doc. No. 11 {1 6, 32.) Ingram alleges
this “campaign” included, amorgher actions, interfering withnd undermining his authority,
“making decisions that were within the scopglo$] statutory responsdiities and authority,”
“instructing employees not to follow propereaiktives from [him],” “excluding [him] from
meetings pertaining to his jobi¢reating a hostile work environment,” and “wrongfully and
illegally terminating Plaintiff.” (d. § 6, 23.)

Ingram further asserts that, at his termioati‘Davis evidenced her spitefulness, animus,
malice, and prejudice toward [him] by telling hthrat he would not have the option of resigning
instead of being fired” and “by @tructing a subordinate to try tome up with some reason for
depriving Plaintiff of [his] pasion and other benefits.'ld( { 24.) His termination, he alleges,
was “a result of racially motivated animus byf@®wsdant Davis and thoseting in concert with

her.” (d. T 25.)



Not only does he allege that Davis deliberatadted against him, but he avers her actions
were part of Davis’s broader “campaign to drowg qualified Caucasian employees . . . [and]
replace them with persons wiinority descent,” many of mom were less qualified.ld; 1 18—

22.)

Whether or not the facts as they emergéamirroborate Ingram'’s allegations, the Court
finds Ingram has pleaded sufficient allegatiohsvillful or malicious conduct by Davis to
withstand Defendants’ absolute immunity defeasthe motion to dismiss stage. The Motion is
DENIED on this point.

3. Qualified Immunity

Defendants also argue that Davis enjoys gedliimmunity, such that the Court should
dismiss Ingram’s TWDA claim against Davishar individual capacity. (Doc. No. 7 at 8-9.)

The doctrine of qualified immunity providésat “governmental officials performing
discretionary functions will be shielded fromHikty for civil damages as long as their conduct
does not violate the clearly establed constitutional or statutorights of which a reasonable
person would have known.Cantrell v. DeKalb Cnty.78 S.W.3d 902, 906 (Tenn. Ct. App.
2001) (citations omitted). A statutoright is “clearly establishedif “its contours [are] so clear
that a reasonable official woulchderstand that what he or she is doing violates that right. In
other words, the unlawfulness of the act musamearent in light of the pre-existing lawmd.
(citations omitted).

In assessing qualified immunity at the mottordismiss stage, a “court must accept the
allegations in the complaint as true and dewitiether the plaintiff has alleged a . . . violation
that would infringe upon a clearly ebtished right, as a matter of lawKing v. Betts 354

S.W.3d 691, 708 (Tenn. 2011) (citations omitted)a piaintiff fails to allege facts showing



either a violation or a clearly &blished right, then the court should grant the motion to dismiss.
Id.

Here, the Court finds that Ingram has allegefficient facts to medtis burden. Ingram
has alleged that Davis violated Tenmd€& Ann. 8§ 4-3-1408(b)(3)—which, since 1999, has
granted administrators the rigio a four-year appointment unless fired for non-performance—by
terminating Ingram’s employment on the basiswwimus and not for non-performance. (Doc.

No. 11 11 9, 25-33.) Defendants do not displait Tenn. Code Ann. § 4-3-1408(b)(3)’s
protections applied to Ingramma his position. In addition, Ingram avers that “[he] is widely
known as a capable employment security executie “met all the statory requirements” for
his position and who successfullyvercame many internal obstagldo run the division during
a time of increased demand for unemployment benefiis §{ 14-17.) He ates that he
“performed his duties as Administrator efficigrand competently” and “properly managed the
funds made available to him.ld( T 25.) Despite this adequaterformance, he maintains that
Davis terminated him purely “as a result of racially motivated animud.) (

On the other hand, Defendants’ argument femilssal here amounts to the statement that
“Plaintiff has failed to aver this [decision] wabjectively unreasonabléé&cause the allegations
that he performed “efficiently and competentlygdconclusory and subjective.” (Doc. No. 7 at
10.) Defendants appear to overstep the bountteafMotion by asking t# Court to weigh the
veracity or credibility of Ingrars allegations. At this stage in the process, the Court must
construe the Amended Complaint liberally dakke its allegations asue. Whether his
statements actually are “subjective” is irreletyao long as he has sufficiently pleaded a

violation—which he has.



Thus, the CourDENIES the Motion, as relates to Da¥s qualified immunity under the
TWDA.

4. Private Right of Action

Defendants next argue that Ingram’s DW claim should be dismissed because no
private right of action exists undthe law. Specifically, they gue that Ingram has not shown
an intent by the state legislature to allow induals to enforce the statute, which, they claim,
grants such authority to the CommissioneHafman Resources only. (Doc. No. 7 at 11-12.)

As a threshold matter, the Court notes thathee party has presented a case in which a
court has found or rejected avate right of acton under Tenn. Code Ann. § 4-3-1408, and this
Court has not discoveredhy such case law.

While “[t]he authority to creata private right of action pursoito statute is the province
of the legislature,” “[d]etermining whether a statgteates a private rigbf action is a matter of
statutory construction” for the court8rown v. Tenn. Title Loans, InB28 S.W.3d 850, 855
(Tenn. 2010) (citations omitted). A private rigtitaction may be expressly created or implied
by a statuteld. Where a statute does not expressly createdividual rightthe court “look][s]
to the statutory structure and Igigitive history” to determine “lether the legislature otherwise
indicated an intention to implsuch a right in the statuteld. In doing so, the court considers
three relevant factors:

(1) whether the party bringg the cause of action &n intended beneficiary

within the protection of the statut€?) whether there is any indication of

legislative intent, express anplied, to create or denye private right of action,

and (3) whether implying such a remedy is consistent with the underlying

purposes of the legislation.

Id. at 855-56 (citations omitted). Ultimately, the ptdf bears the burden of establishing that a

private right of action exists under the statuté.at 856.

10



Here, based on tHgrownfactors, plaintiff has met thisurden. Under the first factor,
Ingram has shown he is an intended beneficiath@fbtatute’s protectionslhe statute provides
that the commissioner of labor shall appoinhadstrators in the Dgartment of Labor and
Workforce Development for four-year termsbgct to removal “only for non-performance of
duties and responsibilities.” me. Code Ann. § 4-3-1408(b)(3). Because Ingram served as an
administrator in the Department, he diredignefited from the law’s added job security.
Defendants do not dispute this point.

As to the second factor, neither paries any concrete history—such as hearing
testimony or discussion by law-makers—that woulticate the legislature intended to create or
to deny a private right of action.

Defendants in their Reply argue that, unBeywn “a plaintiff must point to some
‘legislative history that would make it “manifestijear” that the legislature intended to engraft a
private right of action””—and thabecause Ingram has not donefss claim automatically fails.
(Doc. No. 16 at 6.) This appedosbe a mischaracterization Bfown First, Defendants quote
Brownout of context. The sentence quostates that the plaintiffs Brownhad not shown
evidence of any supportive legislative histdyyt does not state that plaintiffs weeguiredto.

328 S.W.3d at 858. (THe&rowncourt noted this absence of Isigitive history insupport of a
private right of action stood in caast to extensive evidence irethill’s legislative history that
(1) it had been passed to provide an enforcéemechanism for prosecus) not individuals; (2)
the legislature had subsequently considered gadteel at least eight amendments to create an
express private right of action under the stgtahd (3) hearing testimony from a proposed
legislative amendment included statements threbtiginal bill did not create a private right of

action. Id. at 858-59.) Second, case law tBedwn cites elsewhere holds that, even if a

11



plaintiff does not show evidence of the legislatsiiatent to create such a right, the court may
determine an implied right existstife other two factors warrant iBrown,328 S.W.3d at 860
n.12 (citingOwens v. Univ. Club of Memphido. 02A01-9705-CV-00103, 1998 WL 719516, at
*11 (Tenn. Ct. App. Oct. 15, 1998) (“While thesite contains nax@ress indication of
legislative intent to create ormga private right of action, a privaaction is consient with the
purpose of the legislation, and indeed comats the remedy in the statute by providing a
mechanism to make employees whole.”)).

At the same time, Ingram argues that the content of the law itself evinces an implied
intent to create a private right of action. Ingrasserts that the legislae “clearly intended to
grant job security to the three Administratfirsthe Department dfabor and Workforce
Development] far in excess of what is affortlether employees, as the statute “insulated the
three Administrators . . . from political andhet pressures by giving them unprecedented job
security.” (Doc. No. 12 at 10-113.) Ingram argues that becauf]his legislative intent can
only be given effect if Administrators have avate right of action ifemoved in violation of
[the law],” the legislature must have intendedreate such a pate right of action. I¢. at 11,
13.) Defendants, in their Rgpldismiss this as Ingram’subjective opinion” only. (Doc. No.
16 at 6.) The Court finds Ingram’s argurhpersuasive, thoughdoes not conclusively
establish intent and more appropriatelgves to bolster his argument under the tl&rdwn
factor.

As to this final factor, Ingram has shown thatrivate cause of action is consistent with
and would help accomplish the goals of Tennd€Ann. § 4-3-1408(b)(3), by providing Ingram
and administrators with a means of enfogcits protections. (DodNo. 12 at 12-13.) Though

the statute provides heightened job protectionadmninistrators, he argues, they do not have

12



civil service protections and dyeocess rights of regular state employees to enforce the
protections through standardizgdevance proceduresld() Without a private right of action,
administrators entitled to the statute’s piions would have noatdardized means of
enforcing them.

For their part, Defendants appear to arguth@r Motion that a private right of action
would be inconsistent with thBAV/DA provisions at issue becaude law establishes the state
“Commissioner of Human Resourdeghe appropriate entity @nforce provisions of this
statute; not Plaintiff.” (Doc. bl 7 at 11.) They base theigament on the statute’s subsequent
sub-section, Tenn. Code Ann. § 4t808(c), which, at the time of Ingram’s discharge, stated in
part:

The transfer of the functions and acieét of the various departments and/or

programs to the department of laband workforce development shall not,

because of the transferesult in any career service state employee suffering loss

of employment, compensation, béte or civil service statusSuch rights,

benefits and compensatishall continue without any impairment, interruption or

diminution; provided, that #h department may engagedisciplinary actions or

reductions in force as provided for in lahhe commissioner of human resources

is authorized to enforce this section arlé determine that the rights, benefits

and compensation are not impairédterrupted or diminished
Tenn. Code Ann. § 4-3-1408(c) (20X2mended 2012) (emphasis addeSge Hodges v. S.C.
Toof & Co, 833 S.W.2d 896, 899 (Tenn. 1999) (“if a statrmates a new right and prescribes a
remedy for its enforcement, then thegaribed remedy is exclusive.”).

However, the Court finds this provision does apply to Ingram or his situation. Falling

within a section of code related to the Depemit’'s consolidation in 1999, the sub-section deals

exclusively with the impact the consolidatimould have on “career service state employees”

! The legislature has revised this provisioneefiize October 1, 2012. Whithe revised statute
(and Defendants’ filings) refer to “preferred see/ employees, the provision applicable at the
time of the termination in June 2012 neféo “career service” employees.

13



and guarantees that they would not lose their “sighénefits, [or] compesation” as a result of
the transfer of programs and services to the Department. Tenn. Code Ann. § 4-3-1408(c). The
sentence relied on by Defendants grantstdmmissioner authoritgnly “to enforce this
section” and determine that these “righttsnefits and compensation are not impaired,
interrupted or diminished.1d. Not only does this authoaion immediately follow the
description of the rights ptected in the wake a@lie consolidation, its lguage (“rights, benefits
and compensation”) hews ctdg to that descriptionld. Thus, the Court finds that provision
grants the commissioner authority limited to the sabtion itself, and not authority to enforce 8
4-3-1408 in its entirety. Because Ingram wasgiféeed as an “executive service employee” and
not a “career service employee,” Tenn. Coda A8 8-30-101(a)(3), (15), (23) (2012), and
because his termination was unrelated tdtbpartment’s consolidation, the commissioner’s
role in enforcing sub-section Tenn. Code A8.-3-1408(c) does not apphnd does not make a
private right of action here @onsistent with the statute.

Weighing the threBrownfactors, the Court finds thatdram has established an implied
right of action exists under Tenno@e Ann. § 4-3-1408(b)(3), and thDENIES the Motion, as
it relates to the private right of action argument.

5. Administrative Exhaustion

Finally, Defendants argue Ingram’s TWD/Aath should be dismissed because he has
failed to allege sufficient facts that he habausted administrative procedures required by Tenn.
Code Ann. 8§ 4-3-1408(c)—the provision dissed above—and the Tennessee Uniform
Administrative Procedures Act (“APA”) in Titlé, Chapter 5 of the Tennessee Code. (Doc. Nos.
7 at 13-14; 16 at 6-9.) SpecifiyalDefendants argue that Ter@ode Ann. § 4-3-1408(c) and

the APA required Ingram to appeal his grievatcthe Department’s “appointing authority” and

14



that he has failed to allege afagts that he completed suchapeal. (Doc. Nos. 7 at 13-14; 16
at 6-9.)

The APA was “designed to clarify and tgi uniformity to the procedure of state
administrative agencies and juditreview of theidetermination.” Tenn. Code Ann. § 4-5-103
(2012). Under its provisions, “[g@erson who is aggrieved by adi decision in a contested case
is entitled to judicial review under this chtap which shall be thenly available method of
judicial review.” Tenn. CodAnn. § 4-5-322(a)(1) (2013) (empha added). The APA defines
a “contested case” as a “proceeding . . . in whiehefbal rights, duties or privileges of a party
are required by any statute amstitutional provision to be deteined by an agency after an
opportunity for a hearing.” Tenn. Code Ann. 8§ 4@2(3) (2013). This icludes “the contested
case hearing to which a regular employee is stalytntitled as the final step in the grievance
procedures under 8§ 8-30-328,” the statutogvmion outlining the pycess by which civil
service employees may file employment grievandéstris v. Corr. Enters. of TennNo. 01-A-
01-9612-CH00543, 1997 WL 671988, at *4 (Tenn. GipAOct. 29, 1997) (citations omitted).

These employee procedures differentiate betw‘regular” or “civil service” employees
and “executive service” employees. While tsgrvice employees are entitled to a full
commission hearing as the final step in theirngiee process (“Step 5”), the final step in a
grievance by an executive service employee cudtemearlier with a review by the agency’s
“appointing authority” (“Step 4> Tenn. Code Ann. § 8-30-8¢) (2012) (repealed 2012);
Tenn. Comp. R. & Regs. 1120-11-.04, .05 (2011) (aded 2012) (state regtilans detailing the
steps of the grievance procedur&he parties agree that Ingram served as an executive service

employee.

15



Here, the Court finds no support in the largguaf Tenn. Code Ann. § 4-3-1408(c) or §
8-30-828 for Defendants’ argument that Ingnaas required to exhaust administrative
procedures under the APA. At the time flam’s discharge, Tenn. Code Ann. § 4-3-1408(c)
provided, in its entirety:

The transfer of the functions and acieét of the various departments and/or

programs to the department of laband workforce development shall not,

because of the transferstdt in any career servicgate employee suffering loss

of employment, compensation, benefits @wil service stais. Such rights,

benefits and compensationadihcontinue without anympairment interruption or

diminution; provided, that #h department may engagedisciplinary actions or
reductions in force as provided for imaThe commissioner of human resources

is authorized to enforce this section asidhll determine that the rights, benefits

and compensation are not impdirenterrupted or diminishedlso, any employee

aggrieved by any impairment in violation of this section shall have the right to

seek redress through the grievanceqadure established in § 8-30-328
Tenn. Code Ann. 8§ 4-3-1408(c) (amended 2012) (emplaaded). As discussed above, this
sub-section deals with and isufned in terms of protectingasé employees from the loss of
“rights, benefits, and compensation” resultirgm the transfer of state programs into the
consolidated Department in 1999ust as the eXipit authorization to theommissioner here is
limited to ensuring these rights “are not impaireg'the transfer, so too is the scope of the
grievance authorization in thast sentence. Its wording—"impment” and “this section’—
mirrors the language describing both the spedifjots protected by thsub-section and the
commissioner’s limited authorityln addition, its placement—nestled within one sub-section of
Tenn. Code Ann. § 4-3-1408, and not asaad-alone section—is telling.

Finding no administrative exhation requirement for a claim under Tenn. Code Ann. §
4-3-1408(b)(3), the CouRENIES Defendants’ Motion, as it relat¢o exhaustion of Ingram’s
TWDA claim.

B. Tennessee Human Rights Act Claim

16



Defendants argue the court should dssringram’s Tennessee Human Rights Act
(“THRA") claim against the Department becausgrbm has alleged insufficient facts to state a
claim. (Doc. No. 7 at 14-17.)

The THRA prohibits discrimination on the basif “race, creed, color, religion, sex, or
national origin in connectiowith employment.” Tenn. Codénn. 8§ 4-21-101(a)(3) (2013).
Tennessee courts have long “lookedederal case law applying the provisions of the federal
anti-discrimination statutes as the basetoranterpreting and applying the [THRA].Graves v.
Circuit City Stores, In¢.No. 03A01-9501-CH-00012, 1995 WL 3716392 (Tenn. Ct. App.
June 21, 1995).

Under the federal Title VII framework, agohtiff alleging employment discrimination
must generally make a four-part showingider to set forth a prima facie case of
discrimination: “1) he is a member of a proezttlass; 2) was qualified for the job; 3) he
suffered an adverse employment decision; andad)replaced by a persontside the protected
class or treated differently than sinilasituated non-protected employee®Neéwman v. Fed.
Express Corp.266 F.3d 401, 406 (6th Cir. 2001).

The Sixth Circuit has modified this framework in “reverse discrimination” cases, where a
plaintiff is a member of the demographicjority claiming employment discrimination.
Treadwell v. Am. Airlines, Inc447 F. App’x 676, 678 (6th Cir. 201Thompson v. City of
Lansing 410 F. App’'x 922, 932 (6th Cir. 2011). Incéua case, “the first prong of the prima
face case is adapted to requhre plaintiff to prove ‘background circumstances [to] support the
suspicion that the defendantl®t unusual employer who discrimates against the majority.”
Arendale v. City of Memphi§19 F.3d 587, 603 (6th Cir. 2008) (citation omitted). Also, under

the fourth prong, a “Plaintiff must show that\ues treated differently than similarly situated
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employees of a different raceRomans v. Mich. Dep’t of Human Sen&68 F.3d 826, 837 (6th
Cir. 2012). Defendants here argudy that Ingram has failed &stablish the first prong of his
prima facie case.

A plaintiff may satisfy the first prong if halleges that the person responsible for the
employment decision was a minoritgambetti v. Cuyahoga Cmty. CoB14 F.3d 249, 257 (6th
Cir. 2002) (holding plaintiff estalshed the first prong based on thegie factor that an African-
American decision-maker promoted African-American employe®si Morris v. Family Dollar
Stores of Ohio, Inc320 F. App’x 330, 33940 (6th Cir. 20087 his court has held that a
plaintiff can demonstrate backgmd circumstances by showing simply that the employer was a
member of the same minority raceths employees he was promoting.”)

Here, the Court finds Ingram has alleged sufficient factual allegations to satisfy the first
prong of prima facie claim at the motion to diseistage. Ingram balleged that he is
Caucasian and that Davis and her two collaloosaare African-American. (Doc. No. 11 |1 18,
21.) These three African-American decision-miakle alleges, engaged in a campaign to
terminate or force out long-term employees, thatly every one” of whom was Caucasian, and
replaced them with African-American employees. (Doc. No. 11 1 20.) Jaaebettj the
Court finds this sufficientCompare Turner v. Grande Pointe Healthcare Cn@81 F. Supp.
2d 896, 911 (N.D. Ohio 2007) (findirfthat the fact that the maijiby of the workforce and
management at [the employer], as well as alhefdecision makers in the instant claim, are
female does ‘support the suspicion that the defetidahat unusual employer who discriminates
against [men]™),with Hout v. City of Mansfield650 F. Supp. 2d 701, 723 (N.D. Ohio 2008)

(finding the fact that “composidn of the workforce . . . was overwhelmingly white and male, as
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well as the fact that the decision-makers vadse white and male, do not constitute sufficient
‘background circumstances’ to satisfy the neagsest element of th prima facie case”).

In so finding, the Court specifically rejed®fendants’ argument that Ingram has failed
to make a prima facie case because he has not alleged any specific “racial slurs, comments,
remarks, harassment, or any other suggestibracial discriminatn, animus, [or] bias” by
Davis. (Doc. No. 7 at 14.) Defendants appearte that Ingram muatlege direct evidence
of discrimination—an indefensible argument ghii of the decades of case law allowing for
circumstantial evidence of dismination to establish a prianfacie case under the burden-
shifting framework.SeeMcDonnell Douglas Corp. v. GregAll U.S. 792, 802 (1973).

In addition, the Court finds Ingram has pledanough facts to establish the remaining
elements of a prima facie discrimination claimvees qualified for his role as administrator; he
suffered an adverse employment decision irfdhm of a termination; and he was treated
differently than African-American employees, whame alleges, were given positions in the
Department for which they did not qualify. As a result, the Co&ill ES the Motion, as
relates to the sufficienayf Ingram’s THRA claim.

C. §1983 Claim

Defendants raise three arguments for wiey@ourt should dismiss Ingram’s claims
under 42 U.S.C. § 1983 against Davis in her individagkcity: (1) Davis is entitled to absolute
or qualified immunity; (2) 8 1983 does not condebstantive rights; an@) Ingram has pleaded
insufficient facts to sustain an equal gaiton claim under 8§ 1983. (Doc. No. 7 at 17-20.)

As to the first and third arguments, Defendants admittedly reiterate the same legal

standards and make the sanguanents regarding Davis’s immitynand the sufficiency of the

19



Amended Complaint as they make angdilngram’s state law claimsld() For the reasons
stated above, the Court finds these arguments ungersuas relates to Ingm'’s federal claim.
As to Defendants’ second argument, theyeat that “[Ingram’sclaim fails because
Section 1983 confers no substaatights,” and yet they acknowleddet Ingram has alleged a
violation of the Fougenth Amendment’s equal protection clause, whmésconfer substantive
rights and receives the same analysis as a Vitldisparate treatment or THRA claimld.(at
17-19.) Seeing no substantive issuargument raised here, the CADENIES the Motion as
to Ingram’s § 1983 claim.
V.  CONCLUSION

For the reasons st above, the CouBENIES the Motion.

JOHNT. NIXON, SENIORJUDGE
UNITEDSTATESDISTRICT COURT

Itis so ORDERED.

Entered this the 10, day of May, 2013.
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