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UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

KEVEN MCCORD and TRACY MCCORD, )
)
Plaintiffs, ) CaseNo. 3:12-cv-1191
) Judge Trauger
v. )
)
GOLDMAN SACHS MORTGAGE CORP., )
MTGLQ INVESTORS, L.P., OCWEN LOAN )
SERVICING, LLC, WILSON & ASSOCIATES, and )
DOES1-10, )
)
Defendants. )
MEMORANDUM

Pending before the court is a Motion Bummary Judgment filed by the defendants,
Goldman Sachs Mortgage Corporation (foan Sachs”), MTGLQ Investors, L.P.
(“MTGLQ"), Ocwen Loan Servicing, LLC (“Ocw@&’), and Does 1-10 (together, the “Mortgage
Defendants”) (Docket No. 39), to which thepitiffs have filed a Response in opposition
(Docket No. 53), and the Mortgage DefendantgeeHded a Reply (Docket No. 55). For the
reasons discussed herein, the motion will be granted.

BACKGROUND*

As an initial matter, the plaintiffs haveilied to comply with both the Federal Rules of

Civil Procedure and Local Rules because theglected to file a proper Response to the

! The facts are drawn from the Mortgage@mlants’ Statement of Undisputed Facts
(Docket No. 41) and the affidavits and exhibitediin support of the paes’ respective briefs
(Docket No. 39, Exs. 1-5; 42, Docket No. 42, Ek& (Affidavit of Brittany Simpson (“Simpson
Affidavit”)); Docket No. 43, Exs. 1-16 (Affidaviof Gina Feezer (“Feezer Affidavit”)); Docket
No. 54 (Affidavit of Keven McCord (“McCord Affidavit))).
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Mortgage Defendants’ Statement of Undisputadts (Docket No. 41). Accordingly, pursuant
to Local Rule 56.01(g), the court deems the entirety of the Mortgage Defendants’ Statement of
Undisputed Facts te undisputed.

The Plaintiffs Purchase a Home

In August 2005, plaintiffs Keven and Tracy McCord, who are husband and wife, decided
to purchase property located at 3414 \Wesik Drive, Murfreesboro, Tennessee (the
“Property”). Before purchasingehProperty, the plaintiffs paid fan appraisal of its value. The
appraisal valued the Property at $200,000, aad\tbCords took out two loans to purchase their
new home.

A. The Loans

The plaintiffs’ 2005 home loans were in ttoeem of two notes, both executed by the
plaintiffs on August 24, 2005. Thedt note (“First Note”) was @cuted in the principal amount
of $143,792 in favor of Long Beach Mortgagengqmany (“Long Beach”). The second note was
executed in the principal amount of $35,948 (‘@&tNote”), also in favor of Long Beach. On
the same day, the plaintiffs executed two deedrust in favor of Long Beach (the “Deeds of
Trust”) to secure the First and Second Notegdther, the “Notes” or “Loans”). Long Beach
was the original lender and se&mr of the Loans and tramsfed $179,740 to Wells Fargo Bank
Minnesota, N.A. (“Wells Fargo”the seller of the Property.

The next day, on August 25, 2005, a Speciatrdray Deed (the “Warranty Deed”)
evidencing the plaintiffs’ purchase of the Prdapevas executed by Wells Fargo. Accordingly,
the parties appear to agree thmcause of this error, at the time that the McCords and Long

Beach executed the Loans and the Deeds of ThestvicCords had not yet acquired title to the



Property from Wells Fargo. Th&arranty Deed was publicly fitlewith the Rutherford County
Register of Deeds on October 12, 2005.

B. The History of the First Note

Around September 22, 2008, Washington MuBhk, F.A. (“Washington Mutual”), a
successor-in-interest to Long Beach, sold ambtiated the First Note to MTGLQ, another
lender (and another of the Mortgage Defants). Around May 21, 2012, MTGLQ sold and
negotiated the First Note to Goldman Sachsld@an Sachs is the cemt owner and holder of
the First Note.

Long Beach, as original servicer of the EN®ote, immediately transferred its servicing
rights to Washington Mutual after gxecution on August 24, 2005. On July 1, 2008,
Washington Mutual transferred teervicing rights of the First Note to Litton Loan Servicing LP
(“Litton”). On November 1, 2011, Litton assign#te servicing rights of the First Note to
defendant Ocwen. Ocwen is the current maggaan servicer for the First Note.

C. The History of the Second Note

About a month after execution of the Second Note, in September 2005, Long Beach sold
and negotiated the Second Note to Goldman Sachs. Goldman Sachs is the current owner and
holder of the Second Note.

Long Beach, the original serécof the Second Note, transferred its servicing rights to
Ocwen in May 2006. In late December 20 Second Note’s servicing rights were
transferred from Ocwen to LittorSubsequently, the servicing rights were transferred back to
Ocwen from Litton on November 1, 2011. Ocwethis current servicesf the plaintiffs’

Second Note.

The Plaintiffs’ Chapter 13 Bankruptcy Proceedings
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On August 22, 2006, the plaintiffs filedChapter 13 bankruptcy petition (the
“Bankruptcy Petition”) with thé&Jnited States Bankruptcy Court for the Middle District of
Tennessee. The plaintiffs’ Bankruptcy Petitimits the Property as an asset valued at $155,000
and subject to secured claims of $189,050.20( Aaintiffs listed Washington Mutual and
Ocwen as creditors. Specifically, the BankoypPetition identifies Washington Mutual as a
secured creditor with a claim of $153,610.14 and/@tcas a secured creditor with a secured
claim in the amount of $1,389.86 and anamsed claim of $34,050.20 on the property. The
plaintiffs declared, under pengalof perjury, that the infornmeon in their Bankruptcy Petition
was true and correct. The plaffgidid not assert in their Bankptcy Petition thathe claims on
the Property were contingeninliquidated, or disputed.

On September 6, 2006, Long Beach filed a podaflaim with the Bankruptcy Court in
the amount of $152,591.16 secured by the Property.piided of claim directsiotices to be sent
to Washington Mutual as the loan’s seeric On August 28, 2006, MTGLQ, on behalf of
Goldman Sachs, filed a proof of claim witike Bankruptcy Couit the amount of $37,128.40
secured by the Property. The proof of claim diraectices to be sent ©cwen as servicer. The
plaintiffs did not object to Long Beashor MTGLQ’s proofs of claims.

On December 31, 2008, Litton filed a NoticeS#rvice Transfer with the Bankruptcy
Court, stating that thgervicing rights for the Second Note had transferred to Litton and that
Litton would service the loan fdMTGLQ. On January 1, 2009, Lath filed a Notice of Transfer
of Claim with the court stating that Wasgton Mutual, as a successor-in-interest to Long
Beach, had assigned the mortgage securing thieNete to MTGLQ. The plaintiffs did not

object to these notices of transfer.



A Chapter 13 Plan was confirmed by tBankruptcy Court on October 10, 2006
(“Confirmation Order”). Paragph 4(d)(iii) of the court’s @nfirmation Order lists Ocwen and
Washington Mutual as possessing lomgntelebts related to the Property.

On February 10, 2009, the Bankruptcy Courtessan Order to Modify the Chapter 13
Plan to modify the continuing payment of the Loans. The plaintiffs made payments on the Loans
throughout the bankruptcy proceedings. O 26, 2011, the plaintiffs were granted a
discharge by the Bankruptcy@rt (“Discharge Order”).

Default and Foreclosure

Shortly after their discharge from bankruptthe plaintiffs bega falling behind on their
mortgage payments. As of December 1, 2@14 plaintiffs owed Ocwen $12,674.96 in past due
amounts on the First Note. As of March2012, the plaintiffs owed Ocwen $1,717.44 in past
due amounts on the Second Note.

Due to the plaintiffs’ failure to make theirqared payments, Ocwen sent the plaintiffs a
Notice of Default on February 15, 2012. On June 14, 2012, Goldman Sachs, through Ocwen,
appointed Wilson & Associates, PLLC (“Wilson”) as a Successor Trustee to the Property.

Following the plaintiffs’ default, Wilson initiated foreclosure proceedings on the
Property. Mr. McCord testified at his deposititvat, prior to the foreclosure, the plaintiffs
attempted to modify the Loans, but were usssful. (Docket No. 39, Ex. 1 at 123-24.) A
foreclosure sale took place &eptember 5, 2012 at the Rutherford County Courthouse in
Murfreesboro, Tennessee. At the sale, Gold®achs purchased the Property for $153,319.51.
The plaintiffs were aware of the September 5, Z0t@closure sale before the sale took place.
Moreover, it is undisputed thatetplaintiffs were unable to palge current balance on the First

Note to prevent a foreclosure salelod Property at the time of its sale.
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The plaintiffs are currently residing aetlProperty without making any payments to
Goldman Sachs and they have not set asigaraoney to make payments on the First and
Second Note$.

IV.  The Action

On October 17, 2012, the plaintiffs filed tlaistion in the Circuit Court for Rutherford
County, Tennessee against some of the partieshad been involved in the mortgage on the
Property and its foreclosure: Goldman Sadh§GLQ, Ocwen, Wilson & Associates, and an
unidentified group of individuals, s 1-10. In their lengthy Comjatd, the plaintiffs alleged a
panoply of claims, including breach of fidugiaduty, fraud in thenducement, common law
fraud, negligence, unjust enrichment, false daceptive trade pctices in violation of the
Tennessee Consumer Protection Act, T.C.A. § 47-18:18&q(“TCPA"), slander of title, and
breach of contract. With the exception of their breafatontract claim, ta plaintiffs’ claims are
related to their contention that the Notes @wid and unenforceable as a matter of law for a
variety of reasons (the “Mortgage Validity claiinsThe Complaint requests quiet title of the
Property, monetary damages, an order declaring thens void, injunctive relief to preclude

eviction from the Property, and vauds other monetary awards.

2 Although the plaintiffs have made noypaents to Goldman Sachs, on December 10,
2013, the court granted the Mortgage Defendantgidvido Compel Plaintis to Make Monthly
Payments into Court. (Docket No. 35.) BegnnFebruary 5, 2014, the phiffs were required
to submit payments in the amount of $1,338.31 ¢oQlerk each month. After the plaintiffs
failed to timely make their second monthlypgent on March 5, 2014, the court further ordered
that the plaintiffs be fined a daily fee of $25 &ach day that the plaifft are late in making
their monthly payments. (Docket No. 58.)

% The court notes that the piéff's “quiet title claim” (Count | of the Complaint) is
actually a remedy and not gpseate cause of actiolsee Goryoka v. Quicken Loan, |ng19 F.

App’x 926, 929 (6th Cir. 2013).



The defendants removed the action is ourt on November 16, 2012. Defendant
Wilson filed a Verified Denial and Answéo the Complaint on November 21, 2012. The
Mortgage Defendants filed an Answer to @emplaint on December 14, 2012 and also pleaded
a counterclaim seeking reformation of the Deedbrat so that they be rendered effective on
August 25, 2005 (the date of execution of the WarrBrtgd transferring titléo the plaintiffs),
or, alternatively, an order providing that Goldn Sachs possesses a valid equitable lien on the
Property.

The Mortgage Defendants filed the pemglimotion on January 17, 2014, supported by a
Statement of Undisputed Facts filed pursuaridd. R. Civ. P. 56 and Local Rule 56.01 and two
affidavits, as well as numerous exhibits. (RetctNos. 39-43, 45.) lapposition, the plaintiffs
filed a memorandum on February 21, 2014 and th€dvid Affidavit. (Docket Nos. 53-54.)

ANALYSIS

The Mortgage Defendants have advancedrséaeguments in support of their Motion
for Summary Judgment. As an initial mattee Mortgage Defendants Ve asserted that the
doctrines of judicial estoppel anés judicatabar the plaintiffs’ Motgage Validity claims
because the plaintiffs failed to bring claims nelijag the enforceability of the Loans during their
August 2006 Chapter 13 bankruptcy proceedingghdralternative, the Mortgage Defendants
submit that the plaintiffs’ various claims should fail as a matter of law because it is undisputed
that the plaintiffs have not esle&shed certain essential elements of each of their claims. Finally,
the Mortgage Defendants also move famsuary judgment on their counterclaim for
reformation of the Deeds of Trust, asserting thatafter-acquired proggrdoctrine requires that
the deeds be reformed and rendered effective on August 25, 2005paditseto the Loans

originally intended.



l. Summary Judgment Standard

Rule 56 requires the court to grant a mofmensummary judgment if “the movant shows
that there is no genuine disputet@asiny material fact and the mawuas entitled to judgment as a
matter of law.” Fed. R. Civ. P. 56(a). If a mogidefendant shows thagtie is no genuine issue
of material fact as to at leaste essential element of the pldirgiclaim, the burden shifts to the
plaintiff to provide evidence beyond the pleadirigst[ting] forth specitc facts showing that
there is a genuine issue for triaMoldowan v. City of Warrerb78 F.3d 351, 374 (6th
Cir. 2009);seealsoCelotex Corp. v. Catretd77 U.S. 317, 322-23 (1986]In evaluating the
evidence, the court must draw all inferenicethe light most favorable to the non-moving
party.” Moldowan 578 F.3d at 374 (citinglatsushita Elec. Indus. Co. v. Zenith Radio Corp.
475 U.S. 574, 587 (1986)).

The Doctrine of Judicial Estoppel Does Not Apply

“Judicial estoppel is an equitte doctrine to be invoked by thisurt at its discretion.”
Pennycuff v. Fentre@nty. Bd. of Educ404 F.3d 447, 453 (6th Cir. 2005) (citiNgw
Hampshire v. Maings32 U.S. 742, 750 (2001)). The doctrgenerally “forbids only the use of
‘intentional self-contradiction . . . ag@eans of obtaining unfair advantageld. (quotingNew
Hampshire 532 U.S. at 751). In their briefs on tissue, neither party idgfies the proper legal

standard for the applicati of judicial estoppé!.

* Additionally, the facts here are particutard distinguishable from the case law upon
which the Mortgage Defendants rely to advanegr gudicial estoppel gument. The parties do
not cite—nor has the court been able to findw~precedent applying the doctrine of judicial
estoppel in a case where, in a prior bankruptcy case, the debtors’ omission was, in reality, a
failure to identify and dispute the enforceabitifya secured claim on an asset due to a likely
clerical error in the transfer of title and execution of loan documents. Instead, all of the cases
cited by the Mortgage Defendants are based upmtabeor’s failure to diclose an asset on her
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Under Sixth Circuit law, tougport a claim of judicial estophehe court must find that
(1) the plaintiffs assumed a position that was conti@the one that thegsserted under oath in
their bankruptcy proceedings; (Be bankruptcy court adopted tbentrary position either as a
preliminary matter or as part of a final dispmsit and (3) thelaintiffs’ omission did not result
from mistake or inadvertenc&ee White617 F.3d at 477-78. Althoughe first two elements
of judicial estoppel are undisputbdre, the parties fail to addeethe third element. The Sixth
Circuit has determined three circumstances underndtebtor’s failure to disclose an asset or
a liability might be deemed mistaken or inadeat: (1) where the debtor lacks knowledge of the
factual basis of the undisclosed claims; (2) wltbe debtor has no motive for concealment; and
(3) where the evidence irddites absence of good faittal.

Here, the record reflects that the plaintiffaldee to dispute the validity of the Loans was
very likely a mistake because, according to a short affidavit submitted by Keven McCord, the
plaintiffs do not recall ever reaang or reviewing the Warranty Degulior to the preparation of
this lawsuit following the foreclosure on tReoperty. (Docket No. 54.) The Mortgage

Defendants have presented no evidence to the cgntiatead, they appe#o rely on the fact

bankruptcy petition.See, e.gWhite v. Wyndham Vacation Ownership, J6d.7 F.3d 472 (6th
Cir. 2010) (plaintiff's failure to disclose sexualrhasment claim as an asset triggered doctrine of
judicial estoppel and barredmgaims as a matter of lawBrowning v. Levy283 F.3d 761 (6th
Cir. 2002) (judicial estoppel did not bar a coigteyn’s successor-in-inteses legal malpractice
claims, where plaintiffs did not disclose the claims at bankruptcy buevdh@ntiffs’ failure to
disclose was consistent witadvertence and mistak&rowning Mfg. v. Mims (In re Coastal
Plains, Inc), 179 F.3d 197 (5th Cir. 1999) (concluding thuticial estoppel pcluded plaintiff's
claims, where plaintiff failed to disclose $10@lan claims against defendant in its bankruptcy
schedule)Duff v. Lockheed Martin Energy Sys., Indo. 06-cv-41, 2006 WL 2473659 (E.D.
Tenn. Aug. 25, 2006) (holding that judicial ggpel precluded platiff’'s employment
discrimination claims, where he had alreaitdf a pending administratcharge against his
employer and failed to disclose his claim as an asset on his bankruptcy petition).
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that the Warranty Deed was a public document aat) therefore, the plafiffs had constructive
knowledge of the discrepancy between the traredfétle (in the Warranty Deed) and the Deeds
of Trust executed to secure the Loans. Hmwethe standard reges that the Mortgage
Defendants demonstrate that itisdisputed that the pldiffs’ failure to dispute the
enforceability of the Loans in their bankraptpetition did not result from mistake or
inadvertencé. They have failed to meet this bundend, accordingly, the court cannot conclude
that the doctrine of judiciastoppel bars the plaintifisortgage Validity claims.

The Plaintiffs’ Mortgage Validity Claims Are Barred by Res Judicata

Courts apply the doctrine oés judicatato promote the finality of judgments, which in
turn increases certainty, discourages multipigdtions, and conserves judicial resources.
Sanders Confectionary Prods., Inc. v. Heller Fin., |83 F.2d 474, 480 (6th Cir. 1992) (citing
Federated Dep’t Stores v. Moitié52 U.S. 394 (1981))Res judicataor claim preclusion, has
four elements: (1) a final decision on the mantghe first action by a court of competent
jurisdiction; (2) the second actiorvibives the same parties, or their privies, as the first; (3) the
second action raises an issue actually litigatedhoch should have been litigated in the first

action; and (4) an identity of the causes of acti®anders973 F.2d at 48Gsee Browning v.

® The Mortgage Defendants appear to davoeind the “mistake dnadvertence” prong
without directly addressing it. Instead, they retee plaintiffs’ reliance on the discovery rule by
focusing on the plaintiffs’ “constructive knowleelgof the Warranty Deed at the time of the
bankruptcy. Despite the partiefiscussion of the discoveryley however, neither party has
identified the relationship between “construetknowledge” and the “mistake or inadvertence”
prong of the Sixth Circuit’s judial estoppel standard, nor htae court been able to find
precedent linking the two inquiries for purposéshe doctrine of judicial estoppel.
Accordingly, here, the court makes no finding@sghe relationship between “constructive
knowledge” and the doctrir@ judicial estoppel.
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Levy 283 F.3d at 771-72. The party assertirgdbfense—here, the Mortgage Defendants—
bears the burden of prooBrowning 283 F.3d at 772.

The Mortgage Defendants argue trest judicataclearly precludes the plaintiffs’
Mortgage Validity claims. The court ags that the first three elementses judicataare
undisputed. First, confirmation of a planrebrganization constitutea final judgment in
bankruptcy proceedingdd. Here, the Bankruptcy Court issued an order confirming the
McCords’ Chapter 13 Plan in 2006, constitutingnal judgment on the merits by a court of
competent jurisdiction. Second, the Sixth Githas determined that creditors—and their
successors-in-interest—are parties toankruptcy order for purposesre$ judicata Sanders
973 F.3d at 481.

The third element afes judicataprohibits parties from bringinglaims they have already
brought or could have broughttine first action. Bankruptcy casrhave original jurisdiction
over all claims arising under the Bankruptcy Co@8 U.S.C. 8§ 1334(b). Such claims, referred
to as “core proceedings,” either invoke a substantive right created by federal bankruptcy law or
could not exist outside of the bankruptd&rowning 283 F.3d at 773. The plaintiffs’ claims
against the Mortgage Defendants are core prongsdiecause, as claims of the debtors against
creditors, they may have altdréhe Bankruptcy Coud’final judgment and therefore, fall within
the jurisdiction of thatourt. Moreover, even if thaaintiffs’ claims were “non-core
proceedings,” the claims are sufficiently rethte the plaintiffs’ bankruptcy so that the
Bankruptcy Court may have referred the mattehéodistrict court for a final adjudication.
Sanders973 F.2d at 481-83. Accordingly, the third elemenesfjudicatais present here.

Finally, res judicatarequires an identity aflaims. ldentity of clans is satisfied if “the

claims arose out of the same transaction or sefigansactions, or whether the claims arose out
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of the same core of operative fact®&fowning 283 F.3d at 774. The Mortgage Defendants
argue that, because the Confirmation Order and subsequent Discharge Order involve the same
facts and issues as the plaintiffs’ Mortgagdidity claims, the identity of claims has been
established. Here, theadtity of claims is shown by the usguted fact that the plaintiffs

verified to the Bankruptcy Court, under pipaf perjury, the validy of the Mortgage

Defendants’ secured claims and never challemgs@ynments or transfers related to the Notes
when they were filed with the Bankruptcy Court.

The plaintiffs appear to arguleat the discovery rule preales a finding that their claims
are barred byes judicata “Under this rule, accrual is dgkd ‘until the plaintiff has discovered
his cause of action.”Gabelli v. S.E.C.--- U.S. ---, 133 S. Ct. 1216, 1221 (2013) (quoting
Merck & Co. v. Reynold$59 U.S. 633, 644 (2010)). Although the discovery rule typically is
discussed in cases assessing accrual of clammifposes of the statute of limitations, courts
have applied the discovery rule to the doctrineesfjudicataand held that the rule prevents
causes of action from accruing until plaintiffs either know or reasorsalolyld know of an act
giving rise to a cause of actiodiles v. United Parcel Serv., Ine&t13 F. App’x 173, 175 (11th
Cir. 2011). Under Tennessee law, notice sufficieritigger accrual od cause of action under
the delayed discovery rule mhg actual or constructiveCarvell v. Bottoms900 S.W.2d 23, 29
(Tenn. 1995) (a plaintiff is deemed to have disred the right of actioifi he has either actual
knowledge of a claim or actual knowledge adc¢ts sufficient to put a reasonable person on
notice that he has suffered an injaya result of wrongful conduct.’§ee also Redwing v.
Catholic Bishop for Diocese of Memphs63 S.W.3d 436, 459 (Tenn. 2012) (discussing accrual

of claim and discovery rule fatatute of limitations purposes).
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The plaintiffs submit the McCord Affidavit teubstantiate this argument, in which Keven
McCord states that, “[p]rior to the conclasiof [the] bankruptcy proceeding, [he does] not
recall receiving or reviewing apy of the Warranty Deed.” (Docket No. 54.) However, as the
defendants point out, the Warranty Deed wasldip document at the time of the bankruptcy
proceeding. Indeed, the documents and factaginse to the Mortgage Validity claims were
available to the plaintiffas of October 12, 2005 (when the Warranty Deed was filed with
Rutherford County)—ten months before the giffmfiled for bankruptcy protection, and nearly
six years before the Bankruptcy Court dischartpedplaintiffs from bankruptcy. Short of the
plaintiffs’ retention of a new attorney in an attempt to set aside the foreclosure sale of the
Property, the record does not iodie that any new events acts triggered the plaintiffs’
overdue decision to contest the validity of the@hs. Accordingly, the pintiffs’ invocation of
the discovery rule is unpersuasiand the court concludes ttia¢ plaintiffs’ Mortgage Validity
claims are barred by the doctrinere$ judicata’

V. The Plaintiffs’ Remaining Claims

In their Complaint, the plaintiffs allege arhaustive list of claims against the Mortgage
Defendants. However, despite the 10 causestadn described in the 60-page Complaint, the
plaintiffs have submitted only a four-paragraphdafiit as evidence in support of their claims.

(McCord Affidavit, Docket No. 54.) Because tbeurt has concluded that the Mortgage Validity

® Even if the Mortgage Validity claims were not barreddsy judicata the court
concludes that it would still gnt the motion for summary judgmeas to the Mortgage Validity
claims because the plaintiffs have failed abrsit any evidence to sulasitiate their sweeping
allegations against the Mortgage Defendartscordingly, the plaitiffs have failed to
demonstrate that there is any gemuissue of material fact &s essential elements of their
claims, and summary judgment is appnate for the Mortgage Defendants.
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claims are barred by the doctrinere$ judicata the court need onlydaress the plaintiffs’
breach of contract claim agairike Mortgage Defendants.

A. The Plaintiffs’ Breach of Contract Claim

Unlike the Mortgage Validity claims, the plaiifs’ breach of contract claim arises from
events taking place in 2012—in particular, allegas that Goldman Sachs and Wilson failed to
provide the notice to the plaintiftsf their right to bring a cou#ction to dispute their default of
the Loans in breach of the Deeds of Trust atejations that Goldman Sachs’ appointment of
defendant Wilson & Associates asuccessor trustee breachdtba-Uniform Covenant of the
Deeds of Trust. The Complaint cites specificatl Paragraphs 21 and 23 of the Deeds of Trust
(Docket No. 1, Ex. 1 (Complaint) Bix. 1 (Deed of Trust).) To &blish a breach of contract in
Tennessee, a plaintiff must show (1) the existence of an enforceable contract, (2) non-
performance amounting to a breach of the contract, and (3) damages caused by the breached
contract. Northwest Tennessee Motorsports Park, LLC v. Tenn. Asphad TbS.W.3d 810,
816-17 (Ct. App. Tenn. 2011).

1. Notice Requirements under Paragraph 21 of the Deed of Trust

Paragraph 21 of the Deeds of Trust setthfoertain requirements of notice for the
Lender. Specifically, it states:

Lender shall give notice to Borrower pritw acceleration following Borrower’s
breach of any covenant or agreement is 8ecurity Instrument . . . The notice
shall specify: (a) the default; (b) the acti@guired to cure the default; (c) a date,
not less than 30 days from the dateribg&ce is given to Borrower, by which the
default must be cured; and (d) that failtseure the default on or before the date
specified in the notice may result irethcceleration of the sums secured by this
Security Instrument and sale of the Pmtype. . The notice shall further inform
Borrower of the right . . . to bring a céwction to assert ghnon-existence of a
default or any other defense®drrower to acceleration and sale.
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(Id.) The plaintiffs allege that the Mortgage Dadents failed to give them notice that they had
the right to bring a court actidon assert the non-existence of default. The Mortgage Defendants
have submitted their Notice of Default letter to fit@ntiffs as evidence in the record. (Docket
No. 43, Ex. 14.) By the plain language of the leitdails to includethe relevant provision
required by the Deeds of Trust; accordingly, ppegrs to be clear that a breach occurred.
However, the plaintiffs have failed to submit aawdence as to the thielement of their claim:
damages. Indeed, the record indicates thgpldiatiffs have not suffered any damages due to
the breach. Despite the breachs iindisputed that thaaintiffs were aware of the foreclosure
sale before it took place. Moreover, it is updited that, even if the notice requirements were
fully complied with, the plaintiffs would not hayeid the balance due. It is further undisputed
that the plaintiffs were incapabté paying the balance of the Laato prevent a foreclosure sale.
The plaintiffs have submitted rorther evidence to demonstrdkat they incurred damages,
and, therefore, no genuine issue of material facteasto that essential element of their claim.
Accordingly, summary judgment is appropriate for the Mortgage Defendamdsthe plaintiffs’
breach of contract claim premised on Paragraph 21 of the Deeds of Trust.

2. Appointment of Successor Trustee Provision

The plaintiffs further allege that Goldm&achs breached Paragraph 23 of the Deeds of
Trust, which provides: “Lendeat its option, may from time to time remove Trustee and appoint
a successor Trustee.” (Daat No. 1, Ex. 1 at Ex. 1.) The pl&ifs appear to claim that breach
occurred because Goldman Sachs m@she lender at the time that it appointed Wilson &
Associates as Successor Trustee in June 201i8.allégation is unsuppad by the record and
without merit. First, as the Mortgage Defendambint out, the Deed dfrust expressly permits

the assignment of the Loans at Paragraph 19or8ed is undisputed th&oldman Sachs is the
15



V.

current owner and holder of the Loans, and the Mortgage Defendants have submitted
documentary evidence of proper assignmentseof.tfans since their execution. Therefore, the
plaintiffs have failed to demonstrate any issfienaterial fact as to whether a breach of
Paragraph 23 occurred.

Even viewing the evidence in the light most fealde to the plaintiffsthe plaintiffs have
failed to demonstrate genuine issoésnaterial fact as to essaitelements of their breach of
contract clainf. Accordingly, summary judgment foratMortgage Defendasis appropriate.

The Mortgage Defendants’ Counterclaim forReformation of the Deeds of Trust

Finally, the Mortgage Defendants have regegshat the court grant summary judgment
as to their claim for a reformatiarf the Deeds of TrustSpecifically, theyequest that the court
alter the date of execution of the Deeds of Trushatch the date of execution of the Warranty
Deed (the date that the plaintiffs acquirek tio the property) on éhgrounds of the after-
acquired property doctrine.

1. The After-Acquired Property Doctrine

The after-acquired propgrdoctrine instructs:

" The plaintiffs also mention—but do not appéo plead—a violation of T.C.A. § 47-23-
106(a) in the breach of contract section of@wnplaint. T.C.A. § 47-23-106 sets forth duties
of Mortgagees and Lenders, and provides:

(a) Each creditor shall notifits debtors of the creditor’s change of address,
within fifteen (15) days of such changkaddress, if failure to so notify may
result in a debtor being assessed late@s or additional interest for failure
to timely submit payment.

T.C.A. 8 47-23-106. This section expressly pregithat it may be éorced by the Tennessee

Division of Consumer Affairs or the Partment of Commerce and Insuranée. 8 47-23-
106(c). Accordingly, the platiffs have no right of @mon under the statute.
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If a grantor having no titleg defective title, or an estate less than that which he

assumes to grant, conveys with watyaor covenants of like import, and

subsequently acquires the title or estaltéch he purported to convey, or perfects

his title, such after-acquireat perfected title will inue to the grantee or to his

benefit, by way of estoppel.
Barksdale v. Keislingl3 Tenn. App. 699, 704 (Tenn. Ct. App. 1931). Although infrequently
invoked, the doctrine directs thatttedugh the plaintiffs did not havgle to the Property at the
time they executed the Deeds of Trust and the ,adue title inured tthe lender, Long Beach,
at the very minute that th@aintiffs acquired the titlg,e., the day that the Warranty Deed was
executed, August 25, 2005. In shagplication of this doctrine would lead to the same result as
the requested reformation of the Deeds of Trust. Howeveldhniggage Defendants have failed
to cite—and the court has been unable to findyqarecedent granting reformation of a contract
on the grounds of that particular doctrir®ithough, without guidingrecedent, the court
declines to grant reformation on such groumigls,court will grant summary judgment as to

reformation on the grounas mutual mistake.

2. Equitable Reformation of a Contract in Tennessee

“Pursuant to Tennessee law, a court in equitygler certain circumstances, will reform an
instrument or deed when it fails to reflect thee intent of the parties. The error in the
instrument must have occurrbdcause of the mutual mistaketloé parties or because of one
party’s mistake induced byétother party’s fraud.’'Holiday Hospitality Franchising, Inc. v.
States Res., Inc232 S.W.3d 41, 51 (Tenn. Ct. App. 2008 mutual mistake requires all
parties to the contract or instrument to hawigpated in the error and labored under the same
misconception.”ld. Here, it is self-eviderthat both parties intendddr the Deeds of Trust to
secure the Notes, and both parties, by misti@ied to discover the error until around the time

that this lawsuit was filed. The parties demonsttdheir true intent as to the Deeds of Trust
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over the course of nearly seven years betwieerxecution of the Loans and the plaintiffs’
default: the plaintiffs made payments on thmortgage from August 2005 until default in 2011,
including during the bankruptcy geeedings; both parties alertee tBankruptcy Court as to the
secured claims on the Property; and the M@gggaefendants sent vatis communications to
the plaintiffs during the relevant period rediag assignments of the Loans and servicing
transfers, which the plaintiffs did not disputénally, it is an undisputethct that the Deeds of
Trust were executed for the purpose of securing.dams. Accordingly, the court finds that the
remedy of reformation is appropigain this context, and the Mgage Defendants’ counterclaim
for reformation of the Deeds of Trust will be granted.

CONCLUSION

For the reasons stated herein, the Mortdagkendants’ motion for summary judgment

Aot toomep——

will be granted.

An appropriate order will enter.

ALETA A. TRAUGE
United States District’"Judge
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