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UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

ROBERT S.JACKSON, )
)
Plaintiff, ) CaseNo. 3:12-cv-1215
) Judge Trauger
v. )
)
O'REILLY AUTOMOTIVE STORES, )
INC., )
)
Defendant. )
MEMORANDUM

Pending before the court is a Motion Bummary Judgment filed by the plaintiff
(Docket No. 16), to which the defendant hdedfia Response in opposition (Docket No. 21), and
the plaintiff has filed a Reply (Docket No. 23or the reasons stated herein, the plaintiff's
Motion for Summary Judgent will be denied.

BACKGROUND

Overview'
The plaintiff, Robert Jackson, is a 78ay-old former employee of the defendant,
O’Reilly Automotive Stores (“O’Reilly”). Prior tdnis work at O’Reilly, Jackson drove semi-
trailer trucks long distances for Roadway Express for over 28 years. In 1993, while working for

Roadway Express, Jackson suffered a hearlattollowing his hedrattack, Jackson was

! Unless otherwise noted, the facts are drawn fitwerplaintiff's statement of undisputed facts
(Docket No. 19), the defendant’s responses thdi2bcket No. 22), and ¢ghexhibits filed in
support of the parties’ submissions (Docket M8, Exs. 1-14; Docket No. 21, Exs. 1-7).
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diagnosed with high blood pressure and Typeabeties. He retired from Roadway Express in
2005 after doctors disqualified him from driving sdmailler trucks due tdis blood pressure.

Jackson began working for O’Reilly on Alp4, 2008, at a store in Murfreesboro,
Tennessee as a part-time Delivery Specialistthatime he was hired by O’Reilly, Jackson was
scheduled to work from 8:00am to 5:00pm. (KetdNo. 18, Ex. 1 at 105.Jackson testified at
his deposition that, at the time he was hired, he alde to perform the tias of his job without
any accommodation.

Jackson’s medical conditions require him to take medication. Jackson testified that he
took 27 pills per day during the relevant time pdri (Docket No. 18, Ex. 1 at 72.) He takes his
pills three times a day: first, around 7:00anmewline wakes up; second, around 4:00pm in the
afternoon (although his doctor recmends that he take leecond round around noon); and
third, around bedtime.ld. at 41-45.) Jackson testified thattipically eats food with his pills
and, when he does not take his pills on time, he may become grodgst 44.)

At all relevant times, O’Reilly employed three delivery drivers (including Jackson). At
some point in time, Jackson’s supervisor, Ydainnis, scheduled the drivers to work in a
staggered schedule: the first from 7:00am @®gm; the second from 8:00am to 5:00pm, and the
third from 9:00am to 6:00pm. SometimeZ@10, McGinnis changed Jackson’s hours to 9:00am
to 6:00pm. Jackson testified that this change occurred because of a recurring late customer
delivery. (Docket No. 18, Ex. 1 at 104, 11393ckson typically made between 27 and 30
deliveries per day. (Docké&lo. 18, Ex. 1 at 66.)

October 18, 2010 Disciplinary Action

On October 18, 2010, Jackson was written up sypeervisor as part of a disciplinary

action. According to O’Reilly’s corrective action form describing the event, on October 7, 2010,
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Jackson was scheduled to work until 6:00dDocket No. 18, Ex. 2.) At 5:55pm, a delivery
order came in and Jackson refused to take the drdackson disputed tluetails of the write-up
at his deposition, testifying thatvitas “right at 6:00” when he reiwed the order and that he had
refused to deliver the order because he was sepgosend his shift. (Docket No. 18, Ex. 1 at
129.) On the disciplinary formadkson’s supervisor wrote, “This not the first instance this
has happened and is not acceptable.” The sigpefurther wrote, “Vé do not stop delivering
until there are no deliveries to takeIt.}

At his deposition, Jacksdastified that he tolthis coworker that he would not take the
delivery because “[he] was supposed to clock 06t@Q,” and he “still got to clean up the back
end and lock it up so [he could] leave.” odket No. 18, Ex. 1 at 131-34.) Jackson further
testified that, upon refusing the delivery, he ditted his coworker thalhe needed to leave
because of his diabetedd.j Additionally, Jacksomestified that he refused to take the order
because it was past his scheduled time to leavk aral he “work][s] [his] life in a schedule, and
[he] keep[s] it.” (Docket No. 18, Ex. 1 at 133.)

Jackson Engages with O'Reilly’s Human Resources Department

A. Alexis Brown
Ten days after his supervisor completieel corrective action fan, on October 28, 2010,

Jackson called Alexis Brown, a human resousseployee at O’Reilly. It is undisputed that

% The parties dispute whether Jackson refusedckettee delivery before after his shift ended
at 6:00pm. The record also demonstrates dackson’s recollections of the event are
inconsistent. Jackson testifiatlhis deposition that he wastai the store delivering to a
different customer at 5:55pm and, thereféw@did not learn of #5:55pm order until around
6pm or later. (Docket No. 18, Ex. 1 at 1381pwever, Jackson sent a letter to the O'Reilly
Human Resources Department on NovembeQ@%0 recounting the event and stating that he
declined the delivery at “5 til six.(Docket No. 18, Ex. 6 at 2.)
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Jackson reported to Brown that he is a dialsgtdt has to eat at certain times. The parties also
agree that Jackson reported to Brown that, bedaibas to eat at specifimes, he cannot work
past 6:00pm. SeeDocket No. 18, Ex. 3.) Brown informeldckson that she would investigate
his situation further with thieelp of Tim Shaw, O’Reilly’s Diision Human Resources Manager.

B. Tim Shaw

On October 28, 2010, Shaw contacted Jacla$tn receiving an email from Alexis
Brown. Shaw wrote a report summarizing hiswersation with Jackson. (Docket No. 18, Ex.
4.) Shaw wrote:

When | spoke to Jackson he stated tieahad no problem working until 615 PM,

but does not want to be forced to w@K [overtime]. He was referring to OT

being anytime [sic] after his scheduled sbif6PM. [Shaw] explained that OT is

anything over 40 hrs/wk and he stated tunderstood but “does not like eating

cold food,” and referred to being ldte dinner. He bwught up diabetes but

stated that it (diabetes) waet the reason he couldn’t wogast 6PM. He stated

that his reason was that he had a family life.
(Id. (emphasis added).) At hileposition, Jackson did ndispute the contemf Shaw’s report
and confirmed that he had statbdt his reason for restrictifgs hours was his family. (Docket
No. 18, Ex. 1 at 173.) Jackson funthestified that he fied, like, everythingo keep from using
diabetes as a crutch.’Id()

C. Jessica Spurgin

Later on October 28, 2010, Jessica Spurgin, I3Releave of alsence coordinator,
called Jackson to discuss his concerns and hiscadecondition. According to a report drafted
by Spurgin on the day of the call, Jackson inforfnedthat he needed to work a certain schedule
due to his medication and meal requiremefi@ocket No. 18, Ex. 5.) Spurgin replied that

O’Reilly would “consider any possible accommodations he might need due to his medical

condition,” but, first, O'Reilly rquired medical documentation to show exactly what Jackson’s
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medical needs were. Jackson replied that hddwepeak to his doctor and see what he could
get. Spurgin then informed Jackson thatoeilld not be scheduled to work past 6:00pm until
the issue was resolved. Following their cosa#ion, Spurgin sent an email to Billy Lynn,
Jackson’s direct supervisor, informing himhafr request for Jackson’s medical documentation
and her plan to limit Jackson’s schedule ungl tatter was resolved. (Docket No. 18, Ex. 7.)

At her deposition, Spurgin testified thagr decision to limit Jackson’s schedule upon
learning of his condition was a “temporagcommodation that [she] was making while
[Jackson] obtained documentation” from histdoc (Docket No. 18, Ex. 13 at 51.) Jackson
testified that he recalled spking to Spurgin on October Z&)10, but did not recall Spurgin
requesting medical documentation. (Docket NoEk8].) It appears that Jackson did not
provide any medical documentation to Spurgitowing their call, despite some follow-up
conversations.

D. Jackson’s November 15, 2010 Letter

On November 15, 2010, Jackson sent a lett€’Reilly’s human resources department.
The letter, in relevant paidjscussed his change of stafid hours from 8:00am-5:00pm to
9:00am-6:00pm. Jackson wrote:

This is part of the confect [sic] | am having with both Jeffery J. Hobbs and Billy

Lynn, the D.M. [district manager]. They want me to stay beyond my scheduled

time, even if a delivery is called in avé minutes till | am to clock out. | told

them that after six is my time and | gonh@. They said that they will pay me

overtime. There is no over time [sic]ypBr me because | am not full time and |

get less than 40 hours a week. | haveday planned every day | come to work,
and don't plan to change at tlast minute, because of health.

| set my schedule for my medication, andreato stay alive. That is one reason
for not working on any last minute overtime.



| know that customers are important to business. | do what | can to promote
our business, in accordance to my work schedule. | commit myself to my job
from scheduled time to start, to time toigh, at this time my service to my job is
important. After scheduled time, my lifets my commitment to my family, and
GOD.
(Docket No. 18, Ex. 6 (emphasisanginal).) The letter alsoxplained that, by the end of his
workday, Jackson felt exhausted and that it eiHigult for him to drive 30 miles home.ld.)
At his deposition, Jackson testified that, whemhate the letter, he vgareferring to occasions
when he sometimes had to take naps on theadittee road during his drive home, and that
“every day [he] would take a littleat nap” during slow periods bfs shift at O’Reilly. (Docket
No. 18, Ex. 1 at 210.)

V. The Fitness for Duty Test

On November 29, 2010, Jackson’s superyisgnn, emailed Spurgin to inquire if
O’Reilly could send Jackson to his doctor in order to have his doctor complete a “fithess for
duty” form. According to Spurgin, the fitness for duty form is used by O’Reilly to address an
employee’s ability to work. (Bcket No. 18, Ex. 13 at 17.) Lynn wrote to Spurgin, “The reason
| am asking this is because Robert told me hieas taking 27 pills a day, and that sometimes he
has to pull over to the side of the road and fasa few minutes.” (Docket No. 18, Ex. 7.) Lynn
further wrote, “Also on the day of the ston@entory at 981 [Jacks’s store] Kenny Criss
witnessed Robert taking several pfism an unmarked bottle.”ld.) After receiving Lynn’s
email, on the same day, Spurgin directed Jact®eisit his doctor and gpiested that his doctor
complete a “fitness for duty” form for Jackson.

A. The Delivery Specialist Job Description



At the time that she directed Jackson tdahis physician to obtaia completed “fitness
for duty” form, Spurgin also instructed that O’Reilly’s job description for the Delivery Specialist
job (the “Description”) be serb Jackson’s physician in coaction with his physical exam.
(Docket No. 18, Ex. 13 at 25.) The Descriptiotslife essential job functions of the position
and includes a chartedtifying the general physical requiremte of the job in an eight-hour
workday. The Description includes a caveat: STjob description indicas the general duties
and physical requirements of work performedédmn members with thaesignation. It should
not be interpreted asceamprehensive inventory of all dutieesponsibilities, qualifications, and
physical requirements required of a team memabsigned to this job.(Docket No. 18, Ex. 13
at 22-23.) In its “Physical Reqements” section, the Descriptidirects that, in an eight-hour
workday, an individuaiust be able to:

Stand for 1-2 hours;

Walk for 1-2 hours;

Sit for 5-6 hours;

Bend or stoop for 5-6 hours;

Reach above shoulder level for 1-2 hours;
Push or pull for 1-2 hours;

Squat for 1-2 hours;

Crouch for 1-2 hours;

Kneel for 1-2 hours;

Lift weight of up to 10 Ibs for 5-6 hour&;1-25 Ibs for 3-4 hours; and 26-60Ibs for 1-2
hours; and

e Grasp objects using$hands for 3-4 hours.

(Id. at 23.) The requirementsrther note that the job regas exposure to changes in
temperature and humidity, driving automotivgment and forkliftsand the wearing of
personal protective equipment.

B. Jackson’s Fitness for Duty Form



Jackson’s physician, Dr. Chris Beckman, signed Jackson'’s fitness for duty form on
December 16, 2010. (Docket No. 18, Ex. 8.) DaclBnan indicated on the form that he would
permit Jackson to return to work as o tiext day, December 17, 2010, with the permanent
restrictions of the maximum mber of hours required (in the S@iption) for all job tasks.

(Id.) Dr. Beckman directed that Jackson couldkaor a maximum of 8 hours per day but that,
“due to [Jackson’s] health and medical conditions, he is not capable of working overtidhe.” (

V. Aftermath and Termination

At some point after she hadceived Jackson'’s fitness for duty form, Spurgin contacted
district manager Lynn to discuss Jackson. Spurgin testified at her deptsit she contacted
Lynn because “the physical requirements in tiedescription are generphysical restrictions”
and “they can vary from store to store,” so sReded to contact Lynn to uncover “exactly what
Mr. Jackson’s needs were and what he needbd #ble to do in his position.” (Docket No. 18,
Ex. 13 at 30.) It appears that,some point in this conveson, Lynn and Spurgin discussed
possible accommodations for Jackson. Lynn t@dr&§in that Jackson worked at Lynn’s lowest-
volume store and was not qualified for any other positions attine. Lynn and Spurgin also
discussed the size of the stdney many deliveries the store kes per day, and the amount of

time that delivery drivers stand and walk during their shifts.

% Specifically, Dr. Beckman prescribed that Jamk could stand for a maximum of 2 hours per
day; sit for a maximum of 6 hours per day; kneesquat for a maximum of 2 hours per day;
bend or stoop for a maximum oh@urs per day; push or pull farmaximum of 2 hours per day;
walk for a maximum of 2 hours per day; and graspqueeze for a maximuaofi 4 hours per day.
(Docket No. 18, Ex. 8.) These limitations werkeaal required by the Beription. In other
words, they were not limitations on his abilityperform the job, as deribed in the written
Description, at all.



VI.

VII.

Based on their phone conversati Spurgin informed Lynn that O’Reilly would not be
able to accommodate Jackson. On January 6, 3pligin sent a letter to Jackson to inform
him that his employment would be terminaté®ocket No. 18, Ex. 9.) The letter stated:

The essential functions of a Deliveé®pecialist require frequent standing,
walking, kneeling/squatting, and pushing/pudlinit has been determined that you
are unable to perform the essentuaidtions of your pagson with these

restrictions. After consulig with operations, it hasekn determined that you are
not qualified for any other positions and you have not identified any other
accommodations or alternate positions which would allow you to continue
working. As a result, a termination Hasen processed effective January 5, 2011.

(1d.)

Jackson Files a Complaint with the EEOC

At some point after his termination, Jack$ibed a complaint again€’Reilly with the
Equal Employment Opportunity Commission (“EEQ. O’Reilly communicated with the
EEOC regarding Jackson’s charge. (Docket No. 22.)] After an investigtion and attempts at
mediation, the EEOC found reasonatéeise to believe that vidians of the Americans with
Disabilities Act (“ADA” or the “Act”), 42 U.S.C. § 1210&t seq. had occurred with respect to
some matters in Jackson’s charge. (DocketiNai.7.) The EEOC sent Jackson a Right to Sue
Notice dated October 2, 2012d.)

The Action

Jackson filed the Complaint againsiR@illy on November 12, 2012, alleging that
O’Reilly discriminated against him, retaliated against him, and failed to reasonably
accommodate his disability in violation of the AlBocket No. 1.) The plaintiff filed his

Motion for Summary Judgnmé on December 15, 2013.



ANALYSIS
The plaintiff has filed a motion for summgndgment as to his failure to accommodate
claim. In his motion, the plaintiff also refersa wrongful discharge claim, but both parties fail
to substantively address the wronigfischarge claim in their lfs. Accordingly, there is no
basis upon which to grant summary judgment on the wrongful discharge claim, and the court
limits its analysis to the plairftis failure to accommodate claim.

l. Summary Judgment Standard

Rule 56 requires the court to grant a mofensummary judgment if “the movant shows
that there is no genuine disputet@asiny material fact and the mawuas entitled to judgment as a
matter of law.” Fed. R. Civ. P. 56(a). If a mogidefendant shows thagtie is no genuine issue
of material fact as to at leaste essential element of the pldirgiclaim, the burden shifts to the
plaintiff to provide evidence beyond the pleadirigst[ting] forth specitc facts showing that
there is a genuine issue for triaMoldowan v. City of Warrerb78 F.3d 351, 374 (6th
Cir. 2009);seealsoCelotex Corp. v. Catretd77 U.S. 317, 322-23 (1986)In evaluating the
evidence, the court must draw all inferenirethe light most favorable to the non-moving
party.” Moldowan 578 F.3d at 374 (citinjlatsushita Elec. Indus. Co. v. Zenith Radio Corp.
475 U.S. 574, 587 (1986)).

At this stage, “the judge’function is not . . . to weigh the evidence and determine the
truth of the matter, but to determine whettieere is a genuine issue for trialftl. (quoting
Anderson v. Liberty Lobby, Inet77 U.S. 242, 249 (1986)). Bltlhe mere eistence of a
scintilla of evidence in support of the [non-moving party’s] position will be insufficient,” and the

party’s proof must be motlan “merely colorable.’Andersorv. Liberty Lobby477 U.S. 242,
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249, 252 (1986). An issue of fact is “genuinefyaiha reasonable jury could find for the non-
moving party. Moldowan 578 F.3d at 374 (citingnderson477 U.S. at 252).

. Jackson’s Failure to Accommodate Claim

The ADA provides, in pertinent part, thatvewed entities, including private employers,
shall not “discriminate againstoaalified individual with a didaility.” 42 U.S.C. § 12112(a)
(2005). The Act defines “discrimination” todlude “not making reasonable accommodations to
the known physical or mental limitations of an othisenqualified individual with a disability.”

Id. The Act further defines “reanable accommodation” to include:

(A) making existing facilitiesised by employees readily accessible to and usable
by individuals withdisabilities; and

(B) job restructuring, part-time or mdid work schedules, reassignment to a
vacant position, acquisition or modificatiohequipment or devices, appropriate
adjustment or modifications of examiimans, training materials or policies, the
provision of qualified readers or interpges, and other similar accommodations
for individuals with disabilities.

Id. § 12111(9).
Jackson premises his claim upon direct eme. Accordingly, the claim should be
analyzed under the following framework:
(1) The plaintiff bears the burden es$tablishing that he is disabled;

(2) The plaintiff bears the burden of establishing that he is “otherwise qualified” for the
position despite his disability;
a. Without accommodation from the employer;
b. With an alleged “essential” job requirement eliminated; or
c. With a proposed reasonable accommodation.

(3) The employer will bear the bden of proving that a challengjgob criterion is essential,
and therefore a business necessity, or that a proposed accommodation will impose an
undue hardship upon the employer.

Kleiber v. Honda of Am. Mfg., Ina485 F.3d 862, 869 (6th Cir. 2007).
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O’Reilly does not contest that Jackson is disabled. The parties’ dispute centers on (1)
whether Jackson is “otherwise qualified” fas position, despite his disability; (2) whether
Jackson proposed a reasonadeommodation; and (3) wheth@’Reilly engaged in a good
faith interactive process to determine if Jackson could be accommodated.

A. Otherwise Qualified for the Job

An ADA plaintiff is “otherwise qualified” if he is disabled but, nonetheless, with or
without reasonable acoonodation, can perform the essential functions of the employment
position he holds. A job functias essential if its removalauld “fundamentally alter” the
position. 29 C.F.R. 8§ 1630.2(nThe central issue here is whet Jackson’s physician-ordered
limitations—including restrictions to walkingtanding, and his ability to work overtime—
prohibit Jackson from performing the essentl functions of a Delivery Specialist. Although
Jackson relies on the Descriptimndemonstrate that, even whils restrictions, he was fully
capable of performing the essehjab functions of his position, #re is testimony in the record
from Jackson’s supervisors thihe written description is onlkyeneric and that the requirements
of the Delivery Specialist position exceeded tliuneements of the Description and, thereby, the
restrictions set by Jacksorpysician. (Docket No. 18, Ex. Hl 30 (Lynn testified that
Jackson’s standing and overtime restrictiongdad@reclude him fronperforming his job);
Docket No. 18, Ex. 12 at 37 (McGirs testified that the Delivergpecialist role cannot be
limited to set eight-hour shifts because the canypmust serve its customers before delivery
drivers go home).) Indeed, even Jackson hihasirhitted at his deposition that, “off and on,”
his position at O’Reilly required him to excete physical restrictions set by his physician.
(Docket No. 18, Ex. 1 at 255.) Accordingly, twmuiries arise, both afhich are disputed by

the parties: first, whether working overtime quakfas an essential function of Jackson’s job,
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and second, whether Jackson could perfornesisential functions of his position with or
without an accommodation.

The regulations instruct courts to considdist of factors taletermine whether a
particular function is essentiahcluding (but not limited to):

® The employer’s judgment aswhich functions are essential;

(i) Written job descriptions prepared bef@advertising or interviewing

applicants for the job;

(i)  The amount of time spent on tjod performing the function;

(iv)  The consequences of not requiring ith@umbent to perform the function;

(V) The terms of a collective bargaining agreement;

(vi)  The work experience of pasttumbents in the job; and/or

(vii)  The current work experience isicumbents in similar jobs.

29 C.F.R. § 1630.2(n)(3). The inquiry into whethéuraction is essential isighly fact specific.
See Hoskins v. Oakland Cnty. Sheriff's Depa7 F.3d 719, 226-27 (6th Cir. 2000). Indeed, the
Sixth Circuit has noted that “[w]hether a job ftina is essential is a question of fact that is
typically not suitable for resolutioon a motion for summary judgmentkeith v. Cnty. of
Oakland 703 F.3d 918, 926 (6th Cir. 2013) (citiKgohart v. Saturn Corp.251 F.3d 573, 585
(6th Cir. 2001)).

As evidence of his qualifications for the esgdrfunctions of his pason, Jackson relies
solely upon O’Reilly’s written Delivery Specisl job description and testimony from his
supervisors that the written description providegod general description of his role. Jackson
argues that, because Jackson could perform théduadisted in the job description, including
the physical requirements sectionsiundisputed that he coutérform the essential functions
of the Delivery Specialist job. Jackson furthegues that, because working over eight hours a

day is not listed in the writteshescription, it cannot be considdran essentifinction of the

Delivery Specialist role.
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However, the written description is only one factor to be considered. Courts also
consider the employer’s judgment in asdertay the essential functions of a jobenczak v.

Ford Motor Co, 215 F. App’x 442, 444 (6th Cir. 2007iHere, the record contains ample
testimony from Jackson’s supervisor, Lynn, and from Jackson himself, indicating that they
considered the Delivery Specidlisle to require working morhan eight hours per day and
walking and standing for more than 2 hoursqey. (Docket No. 18, Ex. 1 at 255; Docket No.
18, Ex. 10 at 30-31.)

At this stage, the written job descriptiomé is insufficient to establish the essential
functions of the Delivery Specialist role. MoreoyJackson has failed to demonstrate that there
IS no genuine issue of material fact as to histgho perform the essential functions of his job.
Consequently, Jackson has failedieanonstrate that he is othwse qualified to perform his
job—an essential element of his claim. Accogly, he has failed to deonstrate that he is
entitled to judgment as a matter of law his failure to acaomodate claim.

B. The Parties’ Additional Arguments

Because the court has determined that a gerigsue of material fact exists as to
whether Jackson is otherwise qualified to perforsnjob, the court need natidress the parties’
other arguments, including O’Reilly’s assertioattdackson failed to request a reasonable
accommodation and Jackson’s assertion that O’Rfaillgd to engage in the interactive process
related to his requested accommodation. Howewen if the court had concluded that no issue
of fact exists as toatkson’s ability to perforrthe essential functions bfs job, the court finds
that additional genuine issuesroéterial fact exist so as to preclude summary judgment.

1. Employee’s Burden to ProppfReasonable Accommodation
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It is well settled that, iIADA cases involving allegations affailure to accommodate, it
is the plaintiff's burden to propose an accoodation that is objectively reasonableeith, 703
F.3d at 927 (citindlleiber, 485 F.3d at 870). The Sixth Circhas directed that the employee’s
initial burden to demonstrate objectivaasonableness requires a showing that the
accommodation is “reasonable in the sense bodfficeicious and of proportional to costs.”
Monette v. Elec. Data Sys. Cqrp0 F.3d 1173, 1183 (6th Cir. 1996ge Keith703 F.3d at 927.
Reasonableness of a regieglsaccommodation is gentlyaa question of factKeith, 703 F.3d at
927.

Jackson argues that, as an accommodatioreduested that he not be required to work
past 6:00pm in his initial conveson with Spurgin, and, therefothat he has demonstrated his
initial burden. However, the record is urarl@s to both Jackson’s request for accommodation
and the reasonableness of such a proposednatcadation. First, Jackson fails to present
evidence to show that limiting his workdayeight hours is objectivglreasonable. Although
Spurgin testified that her decision to limit Jaak$o eight-hour shifts wite he obtained medical
documentation for his condition was a f@rary accommodation, both testimonial and
documentary evidence support O'Reilly’s arguntieat the delivery of parts beyond a scheduled
eight-hour shift is an essential part of its retail business. Consgqugmirgin’s temporary
accommodation for Jackson may not have begectibely reasonable in the long run. Second,
the record is inconsistent as to the imtef, and reason for, Jackson’s request for
accommodation. Although Jackson submits thatheested an accommodation in his initial
conversation with Spurgin and discussed histhedlis undisputed that Jackson told other
O’Reilly representatives that he requediedlock out at a scheduled time each dagbecause

of his health, but because of his familglifThese inconsistencies undermine Jackson’s
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argument that a jury necessarily would findtthe proposed a reasonable accommodation under
the ADA. Because the parties vigorously digpwhether Jackson proposed an accommodation
and whether any proposed accommodation wasmnehte, genuine issues of material fact

remain that must be doessed by the factfinder.

2. Failure to Engage in the Interactive Process

Finally, the ADA requires that an employemgage in a mandatory interactive process
with a disabled employee, including “commeation and good-faith exploration of possible
accommodations.’Keith, 703 F.3d at 929 (internal citations omitted). “The purpose of this
process is to identify the precise limitations Hsg from the disabilityand potential reasonable
accommodations that could overcome those limitatioid.(citing Kleiber, 485 F.3d at 871).

In this circuit, it is settledhat a failure to engage inghinteractive process is not an
independent violation of the ADAd. The plaintiff must show that a reasonable
accommodation was possible and, additionally, traethployer failed to engage in a good faith
interactive process and, thereby, failed to accommadbatplaintiff's disabity. Here, even if it
was undisputed that Jackson was otherwiséfapaabfor his job, Jackson has failed to
demonstrate that he proposed an objectivelgarable accommodation. Moreover, the record
contains contradictory evidence as to whether O’Reilly engaged in the interactive process with
Jackson. Accordingly, even if there was no quegifanaterial fact as to Jackson’s ability to
perform the essential functions of his job, #ntlwas undisputed that Jackson proposed a
reasonable accommodation, O’Reilly’s participaiiothe interactive process remains an issue
for the factfinder to determine at trial.

Because of the foregoing, the plaintiffsh@ot met his burden on summary judgment of

proving that he is entitled jadgment as a matter of law.
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CONCLUSION

For the reasons stated herahe plaintiff's motion for summary judgment will be

A Homg—

denied.

An appropriate order will enter.

ALETA A. TRAUGER
United States District Judge
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