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UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

DERYL L. BAKER and SHERI L. BAKER )

Plaintiffs,
CaseNo. 3:12-cv-01222

V. JudgeAleta A. Trauger

N N N N N

JP MORGAN CHASE BANK, N.A., ET AL., )

)
Defendants, )

MEMORANDUM AND ORDER

In an April 30, 2014 Report and Recommeiata(Docket No. 96) (“4/30/14 R&R”),
Magistrate Judge Knowles recoranded that the court grant ttlefendants’ Motion to Strike
the plaintiffs’ First Amendelarified Complaint (Docket No. 60). In a May 6, 2014 Report &
Recommendation (Docket No. 100%/6/14 R&R”), the Magistratdudge recommends that the
court grant the defendants’ Rul2(b)(6) Motions to Dismiss the Clarified Complaint (Docket
Nos. 52, 54, and 58), to which the plaintiff haat responded. The plaintiff has filed timely
Objections to both motions (Docket Nos. Ei®l 104), to which the defendants have filed
Responses in opposition (Docket Nos. 105-107).

BACKGROUND

After multiple defendants moved for a more definite statement of the plaintiff's
Complaint under Rule 12(e) (Docket Nos. 10 amyl the Magistrate Judge granted the motions
and ordered the plaintiff to fila “clarified Complaint.” (DockeNo. 35 at p. 3.) In compliance
with that Order, the plaintiff filed a “Cldied Complaint.” (Docket No. 45.) After two
defendants filed motions to dismiss the Cladf@omplaint under Rul&2(b)(6) (Docket Nos. 52

and 54) — and one day before defendant PriR&sgidential Mortgage, Inc. (“PRM”) moved to
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dismiss the Clarified Complaint (Docket No. 58bhe plaintiff filed aFirst Amended Clarified
Complaint (“FACC”) (Docket No. 56) without leawf court. Defendants J.P. Morgan Chase
Bank, N.A. (“Chase”), Merscor@nd MERS filed a Motion to Strike the FACC under Rule 12(f)
(Docket No. 60), which defendants Shellie Vile# and Wilson & Associates LLC (collectively,
“W&A”) joined (Docket No. 61). By contrst, PRM filed a Motion to Dismiss the FACC
(Docket No. 62), to which the plaintiff respomdi@ a “Motion in oppogion” with a supporting
legal brief (Docket No. 66 and 6%)The defendants’ motions undRule 12(b)(6) and 12(f) are
fully briefed.

The plaintiff's Objections do not address tinerits of the Magistrate Judge’s findings
concerning the substance of thaiptiff's claims. Therefore the Magistrate Judge’s substantive
recommendations are unchallenged. As tqthitiff's two non-substantive objections, the
court finds both to be without merit.

ANALYSIS

l. The Magistrate Judge Had Authority to Address the Rule 12(b)(6) Motions

The plaintiff is incorrect that the Magistrate Judge lacksthority to make a report and
recommendation concerning the defendants’ RA(®)(6) motions. Both the underlying statute
and the Federal Rules of Civilddedure authorize the Magistrate Judge to make a report and
recommendation concerning the defants’ Rule 12(b)(6) motionsSee 28 U.S.C. §
636(b)(1)(A) and (B); Rule 72(b), F.R.C.P.

Il The Magistrate Judge’s Rule 12(fRuling Was Not Clearly Erroneous

! This document was not in fact a “motion, raltigh it was entered asenn the docket. As a
housekeeping matter, the court will order the clerk to teamdbcket entry.
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The plaintiff contends thahe Magistrate Judge erredricommending that the court
deny the defendants’ Rule 12(f) motions takstthe FACC because the plaintiffs’ FACC was
not an “amended pleading” for purposes of Riliéa). When reviewing a magistrate judge’s
nondispositive ruling, the court ajpgd a “clearly erroneous oostrary to law” standard of
review. Fed. R. Civ. P. 72(&)8 U.S.C. 8 636(b)(1)(A).

The court will uphold the Magistrate Judgeeeommendation for several reasons. First,
the plaintiff did not raise this argument to agistrate Judge, even though the motions were
pending for nearly six months. The plaintiff tefare waived the right to assert this argument
for the first time in the context of her objectiorS8econd, the Magistradeidge relied on relevant
legal authority from the defendantghich the plaintiff did not combvert, that a pleading filed in
response to a court order pursuant to Rule I&{e$titutes an “amendg@ieading” filed “as a
matter of right” for purposes of Rule 15(eBecause the Magistrate Judge relied on
uncontroverted legal authty (from the Fifth Circuit and frona trusted treatise) on an issue that
appears to be one of first impression within thdtSCircuit, the court finds that the Magistrate
Judge’s decision was not “clearlyr@neous” or “contrary to law?” Finally, as explained herein,
even if the court were to consider the FA@® plaintiffs’ claims as set forth in the FACC

would have failed for essentially the same reasarnhose set forth in the Clarified Complaint.

2 If the court had addressedkttmteraction between Rule 12@)d Rule 15(a) in the first
instance, the court may have reached a differentlusion than did the Mstrate Judge on this
particular (and peculiar) legasue. However, the court’s rew of the Magistrate Judge’s non-
dispositive ruling is highly deferential, particularly where thentitiidid not raise this argument
to the Magistrate Judge in the first place. Thaeefthe court’s conclusion that the Magistrate
Judge’s findings concerning the Rule 12(f) rans were not “clearlyreoneous” should not be
construed as a prediction of how, if a non-movydagty were to raise a timely and legally
supported objection to a similar motion, the courtild decide this ledassue in the first
instance.



1. Substance of the Magistrate ddge’s Rule 12(b)(6) Findings

The court agrees with the Matrate Judge’s unchallengegtommendations that (1) the
claims under 42 U.S.C. § 1981, 42 U.S.C. § 1888, the Fourteenth Aemdment are plainly
without merit; (2) Tennessee does not recogniegotaintiff's claim for “recoupment,”; (3) the
usury claim must fail because the st rate charged was not usuribuasid (4) the plaintiff
lacks standing to enforce the referenced Consent Order.

With respect to the FDCPA claims agdi@hase, MERS, and PRM, the Magistrate
Judge found that those entities are not “debectdrs” under the FDPCA. As an initial matter,
the Magistrate Judge incorrectly stated that attempts to foeeaioa mortgage do not constitute
“debt collection” activity; recently, the gh Circuit expressly held the opposit@lazer v.

Chase Hom Fin. LLC, 704 F.3d 453 (6th Cir. 2013)Nevertheless, thMagistrate Judge
correctly concluded tt these entities do nqualify as “debt colletors” under 15 U.S.C.
1692a(6), which exempts from its coverage “aryson collecting or attempting to collect any
debt . . . to the extent such activity . . . (iii) cems a debt which was not in default at the time it
was obtained by such person; of) @oncerns a delmbtained by such person as a secured party

in a commercial credit transaction involving theditor.” Here, MERS executed and recorded

% Having concluded that the Magistrate Judgemmendation to grant the defendants’ Rule
12(f) motions was not clearly erroneous, the caadd not address the nsrof the Magistrate
Judge’s findings regarding the substance opthmtiffs’ claims, whit the plaintiff has not
challenged in her Objections and did not chajkebefore the Magistrate Judge in the first
instance. However, the court briefly addressegtibrits of the 5/6/14 R&R in this section for
two reasons: (1) to correct one misstatemetdwf(albeit a harmless one) by the Magistrate
Judge and (2) in the interest of completeness.

* The plaintiffs’ FACC would have omitted the usury claim.
> The court has identified this misstatement of $avsponte.
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releases of the Deeds of Trastissue in November and Deceanl2008, just after the plaintiff
took out the loan and well before defaultingtbe debt incurred. Therefore, MERS is not a
“debt collector” under the mumstances presente8ee McLaughlin v. Chase Home Fin. LLC,
519 F. App’x 904, 908-909 (6th Cir 2013). Also, PRMswhe secured party in the original loan
agreements with the plaintiff, meaning thasihot a “debt collector” under 15 U.S.C. § 1692a
either® Finally, Chase was assigned the Note teetbe plaintiff defaulted on her debt and,
therefore, was a “creditor” ¢he plaintiff. Therefore, under the circumstances presented here,
Chase is not a “debt collect under the statute eithérTherefore, subject to the legal
clarification noted herein, thmourt agrees with the MagisteaJudge’s findings and his
recommendation that the FDCPA claims agaWiERS, Chase, and PRM must fail. Finally,
even if it were appropriate for the court tmsider them, the FACC allegations could not, and
do not, change this conclusion.

With respect to the FDCPA claim against Wg&the plaintiff doesiot dispute that the
Notice of Trustee Sale containedormation about the debt thiiifilled the requirements of 15
U.S.C. 8§ 1692g, thereby precludihgr from pursuing W&A. Furthermore, the plaintiff does not

dispute that W&A had no duty to investigate tinmderlying merits of the lender’s request to

® The FDCPA does not apply to “creditors,” wéie defined to include “any person who offers
or extends credit creating a debtto whom a debt is owed, bsiich term does not include any
person to the extent that he re@svan assignment or transferaadiebt in default solely for the
purpose of facilitating debt @ection of such debt for another.” 15 U.S.C. § 1692a(4).

’ See Bridge v. Ocwen Fed. Bank, FSB, 681 F.3d 355 (6th Cir. 2012) (“Fan entity that did not
originate the debt in question atquired it and attempts to collewst it, that entity is either a
creditor or a debt collector depending ondleéault status of the debt at the time it was
collected.”);Montgomery v. Huntington Bank, 346 F.3d 693, 699 (6th C2003) (“A creditor is
not a debt collector for purposesthe FDCPA and creditors anet subject to the FDCPA when
collecting thei accounts.”)



conduct a foreclosure sale. Therefore, evéhnefcourt were toansider them, the FACC
allegations could not have cured, and didawte, these uncontroverted deficiencies.

Finally, the court agrees that the stawitémitations precludes the plaintiff from
recovering under the FDCPA for any actiuityat occurred before October 19, 2011, which
appears to encompass most of the timeline of events set forth in the Complaint.

This leaves only the breach of contraetitli against PRM and the RICO claims against
all defendants. As the Magistrate Judge correctly found — based on documents that were
attached to the Clarified Complaint, incorporagdeference, or constitute public records over
which the court may take judicial notice — tleeord conclusively demonstrates that PRM
performed under its comtct with the plaintiff Even if the court were to consider them, the
FACC allegations do not cure this fatal deficiemtyhe plaintiff's breach of contract claim
against PRM. As to the RICO claims, the FACC waduhave added two allegations that provide
dates and times for allegedly idulent activity by Chase, appargrin an effort to cure the
plaintiff's failure to plead the RICO allegationsth particularity in the Clarified Complaint.
Although these allegations may haween a step in the rightrdction, they would not have
cured the Rule 9(b) deficiencies in the pldiis RICO allegationswhich do not coherently
explain the relationship among thkeged conspirators or thdaBonship between the alleged

acts of fraud and the nature of the conspiracy.

8 As PRM has pointed out, it apgrs that the plaintiff has fundamentally misconstrued the nature
and mechanics of her refinancing arrangement RRM. The funds from the refinancing were
to be used to pay off the plaintiff's preus loans — which is exactly what happened.

® To the extent the plaintiff alleges that PRMise of a warehouse lendenstituted a breach of
contract, the Sixth Circuit has implicitly rejectdtht theory as a basis for a breach of contract
claim. See Union Planters Bank, N.A.v. Continental Casualty Co., 478 F.3d 759 (6th Cir. 2007).
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CONCLUSION

For the reasons stated herghg plaintiff’'s Objections ar® VERRULED and, subject
to the clarifications set forth herein, the dilstrate Judge’s 4/30/IR&R and 5/6/14 R&R’ are
herebyACCEPTED and made the findings of fact and clustons of this court. The Clerk is
directed to term all pending motions on tlecket. The plaintiff's claims are hereby
DISMISSED. Entry of this Order shall constitute judgment in the case.

It is SOORDERED.

Enter this § day of June 2014. % /%’%—’_
-r'-r

ALETA A. TRAUGER
United States District Yudge




