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IN THE UNITED STATES DISTRICT COURT
FOR THEMIDDLE DISTRICT OF TENNESSEE

Stephen Henry, )
)
Mr. Henry, )
)
VS. ) Cv. No. 3:12ev-1282
)  Magistrate Judge Brown by consent
Federal Reserve Bank of Atlanta )
)
Defendats. )
MEMORANDUM

l. INTRODUCTION AND BACKGROUND

The facts presented here for summary judgment are simple and succinct. The Federal
Reserve Bank of Atlanta (“the Bank”) operated a branch in Nashville, Tennessehilyrd1,
2011. (Defendant’'s Statement of Material Fact (‘DSMPT, 341, p. 1 § 2.) Stephen Henry
(“Mr. Henry) was employed by the Bank in its law enforcement department from December of
2004 until May 31, 2011. (DSMF at pp:2111 34.) During histenure thereMr. Henrys
fitness and performance evaluations were exemplaBlaintiff's Statement of Material Fact
(“PSMF) at pp.5-7 11 1017.) In February of 2008Ir. Henry was promoted to Sergeant, a
lower management position in the law enforcement department, and had many bdgpmnii
addition to being a law enforcement offi. (PSMF at pp. 4 11-8.) These responsibilities
included repairing and maintaining fire arms, being a first responder, and itoposn the
Bank’s pistol team. (PSMF app4 11 7-8.)

Mr. Henryis concededly an “extremely religions” individualvhen greeting otherdr.
Henry often responed that he was blessed, he displayed an Israeli flag in his automobile, kept
religious symbols in his locker, and attended a faith based Univer$tyMK at pp. 226 {9

70-73.) IndeedMr. Henrys religious cawvictions were apparent in higofessionalife. He did
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not condone or tolerate typicdaiv enforcement culturehe avoided interactions with his -co
workers where off color jokes or negative comments were made, and hisu®ligeliefs
“mandated” hathe correct and reprimarsdibordinates and pedrsorder to enforce the Bank’s
policies as informed by the tenets of his faifbomplaint, DE 1, p. % Y 2529.) As a result
Mr. Henrys otherwise stellar performance evaluation from 20/E38 punctuated by a comment
thatMr. Henrywas*rigid” during“interpersonal exchanges.” (PSMF at gl®1 24, 26.)

Over time,Mr. Henry noted an increase in tens®owith his coworkers. Mr. Henry
returned from paid time off in early 2011 and claimed that some shirts left on toplothes
may havebeen moved. Mr. Henry observed that Chief Nalleyr. Henrys commanding
officer, appeared upset whevir. Henry reported that he would not attend a pistol team
breakfast, and, later, stared at him whén Henry entered a room. Likewise, Mr. Henry
overheard comments by one lieutenant that gave Mr. Hearynpression that plans were being
made to wreck his car, yet another lieutenant stared at hir.asenry entered the room, and
some individuals riadrawn their middle finger across their forehead when being addressed by
Mr. Henry. Lastly, at some point in 2011, Chief Nalley told Mr. Hetirgt he was intimidating.
(Defendant’'s Memorandum in Support of Summary Judgment (“Defendant’s M”), B2 30
8-9.)

In June of 2010, the Bank announced plans to the Nashville branch staff that it would
cease operations by the middle of 2011. (DSMF at p. 2 1 7.) Nearly all of the branfth’s sta
including those individuals in the law enforcement department, would undergo an involuntary

separatiort. (DSMF at pp. B 1 8.) The Bank finalized its closure plans in January of 2011,

! Mr. Henrydenies that nearly all of the Bank’s Nashville staff would be segghfedm service. However, the

basis asserted for the denial is that some officers were dlldavestay on beyond the July 31, 2011 for
retirement benefit vesting purposes and threerahwloyees transferred to other branches. (DSMF at pp. 3,



including plans to augment the “Bank’s Involuntary Separation Policy” such thegparated
employees would receive a “minimum of siponths’severancepay. (DE 36.)

In August of 2010Mr. Henryrequested accommodation of his religious beliefs and his
desireto conduct a religious ministry during his @fburs (DSMF at p. 3 1 10.) According to
the recordMr. Henry requested thaemot be contacted at home “unless a clear operational need
existed which could not wait until he returned to duty, and that appropriate personnel @l notivi
so that no one would inadvertently call and interrupt [his] ministry.” (PSMF at p. 11 1 28.) Th
Bank agreed to Mr. Heniy request anchotified him as such via email, and Chief Nalley
verbally agreed to this reque¢sDSMF at p. 4 1 11; PSMF at 41-12 1 2829, 32) In
subsequent requestglr. Henry asked that his eworkers refrain from asking about his wife,
children, and personal lifer from commening on Mr. Henrys admiration of firearms (PSMF
at p. 17  46.)According toMr. Henry, these commentaere accusations @ovetousness and
sin, which areoffensive tohis religious views (PSMF at p. 17 1 46.)

Despite the Bank’s concessiam officer inMr. Henry’s chain of command called his
homeon December 15, 2010, to inquire about Mr. H&nshirt size for a pistol team-3hirt.
(DSMF at p 4 § 12.) The individual left a voicemail fér. Henry, which Mr. Henry later
returned. (DSMF at p. 4  12.) In response to Mr. Heragmplaints over the telephone call,
the Bank’s district EEO officer confirmed thdtr. Henrywas not to be called during his off time
unless there was an operational need. (DSMF at p. 13-3%.B4Despite Mr. Hentg renewed
request, another d¥ir. Henrys co-workers called his home late on the evening of March 21,
2011,to inform Mr. Henryof a last minute changa uniform for the next day. (DSMF at p65

19 1516.) Mr. Henry’s wife answered the telephone and handed the receiver to Mr.dreery

11 11 8, 35.) Even in a light most favorablévto Henry, these few occurrences do not undermine claims that
“nearly all” employees would be subject to involuntary separation.



the individual identified himself. (DSMF at p-&Y{ 1516.) Again,Mr. Henryobjected to the
call via email on Mech 22, 2011 and through the Bank’s EEO officer on Mardh 28SMF at
pp. 1415 {937-38.)
Believing that it had “adequately and appropriately respondétt.télenrys concerns,”
the Bank contracted with an outside mediat@ritical Response Associate¢$DSMF at p. 6 |
19.) On April 1, 2011, Ms. Carol Beavers met with Mr. Heang listened to his reports of
“unusual job tensions, malice, and bad faith.” (DSMF at p. 7 1 20.) As a MsuHenrywas
placed on paid administrative leave pending an investigation. (DSMF at p. 7 @2RApril 6,
2011, Ms. Beaverssubsequentlyecommended thadir. Henry remain on paid administrative
leave until theBank’s planned closure date of July 31, 2011, and the Bétirkatelydecided to
accept and implemethat recommendation(DSMF at p. 8 11 223.) Mr. Henrywas informed
of this new occurrence on April"er 7" of 2011. (DSMF at p. 9 1 25.) In resporige, Henry
fled a complaint with the Bank’'s EEO hotline on April 7, 20ldlleging religious
disaimination. (DSMF at p. 9 1 26.) The Bank was unable to confirm Mr. Henry’'s complaint
through its investigation and informed plaintiff as such on May 17, 2011. (DSFM at p. 10 1 29.)
On May 18, 2011Mr. Henry filed claims of religious discrimination wviitthe Equal
Employment Opportunity Commission. (PSMF at p. 24 § 67.) On May 31, 2011, Mr. Henry
received notice from the Bank that he was being separated from service effeatidate.
(PSMF at p. 25 1 68.) The separation notice providatMr. Henry would receive his full pay
and benefits through July 31, 2011, the planned closure datewamd receivethe same
severance package as all other involuntarily separated employees. (PBNI5 & 68; DSMF
at pp. 1011 7 3031.) However, the severance package offered to Mr. Heolhyded a waiver

that, while not requiringvr. Henry to forego existing or future EEOC claims, requindd.



Henryto “waive [his] rightto recover monetary or other damages” from those claims. (PSMF at
p. 25 9 68.)Mr. Henryrefused to sign the waiver. (DSMF at p. 10 § 31.)

On June 7, 2011, Mr. Henfifed a charge ofetaliationagainst the Banwith the EEOC.
(PSMF at p. 33 1 93.) The EEOC was unable to substantiate Mr. Henry's claims, and, on
September 21, 2012, tl@mmission issued a right to sue letter on those claims. (Complaint,
DE 1-1, p. 1.) Mr. Henryiled the instant action in federal District Court for the Middle District
of Tennessee on Dec. 7, 2012, allegifayms ofhostile work environmerdndretaliation. (DE
1.) the Bankfiled answer on January 14, 2012 (DE 4), and, by Order dated February 1, 2012, the
parties consented to Jurisdiction by a U.S. Magistrate Judge. (DE 24.) AiteetHiscovery,
the Bankfiled the instant motion for summarydgment on November 11, 201BK 30), to
which Mr. Henry filed response on December 27, 2013. (DE 34.) Finally, the Blaakits
reply on January 17, 2014. (DE 37.)

This cause is properly before the Court.

. STANDARD OF REVIEW

Summary judgment is appropriate where there is no “genuine dispute as to anglmat
fact and the movant is entitled to judgment as a matter of laviller v. City of Calhoun
County 408 F.3d 803, 8123 (6th Cir. 2005) (quoting Fed. R. Civ. P. 56(c}.“genuine issue
of material fact” is one which, if proven, could lead a reasonable jury to return at\ferdhe
nonmoving party.Anderson v. Liberty Lobby, In&477 U.S. 242, 248 (1986). The burden rests
with the moving party to establish the absence of a factual disjalitat 249-50.

In deciding whether summary judgment is appropriate, the court “must look beyond the
pleadings and assess the proof to determine whether there is a genuine adgdlfoiSowards

v. Loudon County203 F.3d. 426, 431 (6th Cir. 200@grt. denied531 U.S. 875 (2000). In so



doing, the district court must “draw all reasonable inferences in favor of theomorgparty” in

its analysis of the pleadings, affidavits, and record as a wigdelie v. City of Clevand, 718

F.3d 596, 599 (6th Cir. 2013) (citinfdatsushita Elec. Co., Ltd. v. Zenith Radio Cpd¥5 U.S.

574, 587 (1986)). Normally, “[tlhe moving party need not support its motion with evidence
disproving the nomoving party’s claim, but need only shothat ‘there is an absence of
evidence to support the nomoving party’s case.” Hayes v. Equitable Energy Res. CP66

F.3d 560, 566 (6th Cir. 2001) (quoti@glotex Corp. v. Catretd77 U.S. 317, 325 (1986)).

The nonmoving party is not entitled to trial solely on the basis of the pleadings
themselves, but must provide more than conclusory allegations, speculation, and unatdaktanti
assertions. See Lujuan v. Nat'l Wildlife Fed;m497 U.S. 871, 888 (1990). Rather, at the
summary judgment stage, the party opposing summary judgment “must prefemataie
evidence’ to support his/her position; a mere ‘scintilla of evidence’ is insuifici®ell v. Ohio
State University351 F.3d 240, 247 (6th Cir. 2003) (quotidgderson477 U.S. at 252). Ithe
context of claims brought under 42 U.S.C. § 1983, the evidence relied upon by the nonmoving
party must fairly raise a genuine dispute regarding the deprivation of awioisally protected
interest by an individual or individuals acting under cabstate law.See Miller 408 F.3d at
812.

. ANALYSIS
A. PLAINTIFF'S RELIGIOUS DISCRIMINATION  CLAIM

“Title VII of the Civil Rights Act of 1964” prohibits employers from discrimiimay
“against any individual . . . because of such individual’s race, color, religion, sex, anahati
origin.” Harris v. Forklift Sys. 510 U.S. 17, 20 (1993). To establiahprima facie case of

religious discrimination, a plaintiff must



show by a preponderance of the evidence: (1) that [he] was a member of a

protected class; (2) that she was subjected to unwelcome [religious] hemgssm

(3) that the harassment was basedhisreligion or religious beliefs]; (4) that the

harassment unreasonably interfered with [his] work performance yingea

hostile, offensive, or intimidating work environment; an (5) that there is a basis

for employer liability.

Thornton v. FedExpress Corp.530 F.3d 451, 455 (6th Cir. 2007) (relying blafford v.
Seidney 183 F.3d 506, 512 (6th Cir. 1999)).

To substantiate hifostile work environment claims, Mr. Henngust show that his
religion isthe “but for” cause of any harassing condwdtilliams v. GMC 187 F.3d 553, 565
(6th Cir. 1998) (quotingdenson v. City of Dundeé82 F.2d 897, 904 (11th Cir. 1982)), and that
conductwasbothso “severe or pervasiv@g to create an environment that a reasonable person
would find hostile or abusive, anfthat Mr. Henry] subjectively regard[edt] as such.
Thornton 530 F.3d at 455 (quotinBlack v. Zaring Homes, Inc104 F.3d 822, 826 (6th Cir.
1997)). However, even when considering the totality of the circumstances praseatkght
most favorable toMr. Henry, the allegedly harassing conduct cited My. Henry is neither
attributable to his religion nor so “severe or pervasive'tashange the conditions of his
employment.ld. (qQuotingHarris, 510 U.S. at 23).

The only conduct complained of br. Henryis that he received two phone calls at his
home after requesting an accommodation for his religiousfeghat some shirts lefitop his
locker while off dutymayhave been movedhat Chief Nally,Mr. Henrys commanding officer,
seemed upset with him, referredMin. Henry as intimidating, and stared at him as he entered a
room; that two lieutenants with whom Mr. Henmprked stared at him or made comments that
causedhim to believe they wanted to wreck hist@amobile; some of Mr. Henr\g co-workers

drew their middle fingers across their forehead when being reprimandeithbgnd thatMr.

Henrywas referred to as “rigid” during interpersonal interactions with ckerer Each of these



incidentsis devoid ofany obviousrelation toa particular religion offaith, andMr. Henry does
not associate them directly with the tenants of his faith

Rather,Mr. Henry infers some religious animus on the part of hismookers fromthe
fact that they know he iextremelyreligious conjoined withhis perceivedworkplace tensions
However, there must be more than a subjedtiferencebetween the conduct of his-earkers
andMr. Henrys faith. SeeBowman v. Shawnee State UnR20 F.3d 456, 463 (6th Cir. 2000)
(affirming ruling from below that “nonprobative” conduct based upon the allegedindiisation
may be disregardedlundy v. GMC 101 Fed. Appx. 68, 712 (6th Cir. 2004)declining to
consider conduct that was “not demonstrated” to reference or be baseliymn). While it is
well established tha¥ir. Henry s coworkers kne&v of his deeply held religious convictions, their
conduct has the appearance of being the product of Mr. Hantsactable demeanor, his desire
to avoid unnecessarynteractions wih them either while on duty or off, his disdain of law
enforcement cultureand, most importantlyhis attempts taenforce the Bank’s policies adr.
Henryviews themthrough the lens difis faith Title VIl protects Mr. Henrys religious beliefs
and the practices his faithandatesbutit does not licens#r. Henryto impose those beliefs on
others through a selective application of the Bank’s policies.

Even were there some obvious connection between this conducMantienry's
religion, the incidents citedre not nearly so “extreme [as] to amount to a change in the terms
and conditions of employmentHafford, 183 F.3d at 5123 (quotingFaragher v. City of Boca
Raton 524 U.S. 775, 788 (1998))n assessing whetheorduct alleged is sufficientl{ysevere
and persuasivelb cause a change in the conditions of employnoentits are directed take a
totality of circumstances approach in thednsideation ofthe conduct’s frequen@ndseverity;

“whether it is physically threatening or humiliating, or a mere offensiterance;” and whether



the conduct imposes an unreasonaiolierferenceupon Mr. Henrys work performance. Id.
(quotingHarris, 510 U.S. at 23)Here,Mr. Henrys claims fail the “severe and pervasivest.

Although Mr. Henry worked at the Bank since 20@hd held a management position
since 2008, his claims of harassment were not manifest until sometime aBanthannounced
its decision to close the Nashville branch in late 2010. Futthefew instancesited supraat
p. 7areof a garden varietyather than extreme or severé/hile theseacts maybe subjectively
viewed as humiliating or offensive, they were isolated and did not thrpaysical harm, either
directly or indirectly. At mog, any perceived harassment simply actetetogender[] offensive
feelings in” Mr. Henry rather than to shift the conditions dfr. Henrys work environment.
Faragher, 524 U.S. at 787 (quotirgogersv. EEOC 454 F.2d 234, 238 (5th Cir. 1971)).

In sum, noreasonable juror could objectively draw a causal connection between the
conduct of Mr. Henr\s co-workers and his faith. Further, the conduct alleged by Mr. Heasy
not severe and pervasive. Thus, Mr. Hemag failed to make out@ima faciecase ofreligious
discrimination. As such, there being no dispute as to any material fact, the Barikléesl to
judgment as a matter of laown this claim
B. PLAINTIFF'S RETALIATION CLAIM

Title VII prohibits discrimination against an employee “because he has aneldarge”
against his employer. 42 U.S.C. § 20@0a). To establish claim of retaliation Mr. Henry
must demonstrate “that: (1) he engaged in activity protected by Title VII; (Bxdreise of his
civil rights was known; (3) thereafter, the defendant took an employment actioneatbv@dr.
Henry]; and (4) there was a causal connection between the protected activity andetise adv
employment action Warf v. U.S. Dept. of Veterans Affaiigl3 F.3d 874, 880 (6th Cir. 2013)

(quotingNguyen v. City of Clevelan@29 F.3d 559, 5683 (6th Cir. 2000) (internal quotations



omitted)) In Mr. Henry’s case, the partiesncede thair. Henrys EEOCclaims are protected
activity, those claims were pending before the EB@@n hewas separated from servicethv
the Bank, and that the Bank was aware of those charges. There is disagreenessr;, lasato
whetherthe Bank’sconduct of Mr. Henry'sseverancavas a materiallyadverse employment
actionand whether there is a causal connection between any adverse action and Mr. Henry's
exercise of protected activity

According tothe Bank “[a] materially adverse employment action must generally ‘inflict
direct economic harm.” (Defendant’s Motion for Summary Judgment, DE, 0 18) (quoting
Freeman v. Potter200 Fed. Appx. 439, 442 (6th Cir. 2006)). Hetee Bankasserts that
because Mr. Henryreceived full pay and benefits for the entire period that he was out of work
up to and including” the datof the Nashville branch’s closur#r. Henry cannot establish a
“direct economic harmi Further, the Bank argues that the decision to involuntarily separate Mr.
Henry from service was made in January of 2011 well ahead of his exercise of iaitigsact
protected by Title VII. As such,Mr. Henry's claim must fail. While, on these facts, no
reasonable juror could find that the acceleration in Mr. Henry's separatierwdat materially
adverse, the acceleration of Mr. Henry’s separation is not the only action takesn Bgnk that
can constitute an adverse action in violation of Title VII's agtiliation provision.

In EEOC v. Sundance Rehab. Co#66 F.3d 490, 502 (6th Cir. 2006), the United States
Court of Appeals for the Sixth Circuit considered similar claims to thosgepted here. At
issuein Sundancevas anoffer of severance pagonditioned upon a waiver of righto pursue
future claims, either with the EEOC or individually, after the date of separatd. at 49293.
According to the EEOC, such provisions have “a chilling effect [that impsiiohy$ undermines

the Commission’sability to enforce [Title VII]; Id. at 494,and arean obvious “preemptive

10



strike against future protected activityld. at 497. Central to the EEOC’s argument was the
holding iINnEEOC v. Bd. Of Governors of State Coded Univs, 957 F.2d 424 (7th Cir. 1992)
where the EEOC successfully pressed clasingilar to those presented hareregard to an
individual who was denied the arbitration provision afadlective bargaining agreement after
filing a complaint with the EEOCSundance466 F.3d at 497.

While theSundanceourt agreedhat the facts presentedBd. of Governorgstablished
facially retaliatory conductd. at 498 it disagreed with the proposition that simply conditioning
severance benefits on a waiver of rights to pursue protected activity was faetaligitory.
What distinguishedd. of Governordrom the claims presented Bundancewas the right to
arbitration denied th&d. of Governorglaintiff that was “part and parcel of the employment
relationship.” 1d. at 49798 (quotingHishon v. King & Spalding467 U.S. 69, 65 (1984)).
According to the Sundance court, “employees of SunDance [were not] deprivegttoh@rby
the offering of the Separation Agreement. Those who [chose] to accept it [ve&ez] dff, by
receiving a benefithat was not ‘part andparcel of the employment relationship Id. at 501.
Under this same reasoning, the court found that the EER@iled to establish prima facie
case for retaliation. Id. at 50103. Under this same reasoningpwever, Mr. Henry has
successfully stablishedat leasta prima faciecase of retaliatiomand likely a claim oper seor
facial retaliation

In a light most favorable to Mr. Henry, thecord reflects that theank“finalized its plan
for [his] involuntary separatidnfrom the Bank’'s employ in January of 201{Defendant’s M.,
DE 302, p. 4.) That plan included “the customary benefits provided by the Bainkoluntary
Separation Policy. (Federal Reserve Bank Memorandum of Januarg@®#dl (“Memo”), DE

36, p. 1.) Further, in order to “continue to operate efficiently and within an effective control

11



environment and [maintain] the physical security of the building,” the Bank’s dBoér
Governors had approved “a minimum of six months’ severance pay to all staff wiéhin th
impacted areas.” (Memo at p. 1Thus,unlike the plaintiff inSunDanceseverance pay was a
“part and parcel of the employment relationshigien the Bank decided to separate Mr. Henry
from service early.The Bankconcedes that the severance paclafgred toMr. Henryon May
31, 2011, conditionelis severance paypon his‘waive[r of] his rights to recover money from a
Title VII Civil Rights Act” claim and that Mr. Henry has not been padthy severance pay
(PSMF, DE 372, p. 25 1 68.)Thus, Mr. Henry has alleged an adverse employment act taken in
connection with his exercise of protected activity; establishipgraa faciecase of retaliation
under Title VII. As such, a triable issue remains and summary judgment for tlkeiBBa
improper.

The Court notes that the Bank was extremely careful in its attempt to hes&ld¢harges.
The fact that the Bank structured Mr. Henry’s separation gugthee werderminated on July 31,
2011 is ample evidence of that fact. However, it is beybadCourt’'s comprehensidrow the
Bank concluded that it could alter the terms of Mr. Henry's employment and sepéneough
conditioning his severance pay on a waiver of his rights to collect finandnaliytcshis EEOC
claims be substantiatedWhile the Bank’s “refusal to pay [Mr. Henry] severance pay that [he]
was otherwise not due or promisegihen [he] did not sign the waiver” would have avoided
liability for retaliation, the Bank’s conduct here left Mr. Henry worsketlodn he was prior to
receiving the Bank’srevisedoffer of severance paySundance466 F.3d at 502As such, even
in a light most favorable to the Bank, the undisputed facts establishedligarthis case with
Bd. of GovernorandEEOC v. Cosmair, Inc., L’'Oreal Hair Care Dj\821 F.2d 1085 (5th Cir.

1987) likely establishing @er seact of retaliation in violation of Title VII.
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The Bank will be Ordered to Show Causky: 1) its attempt to secure a waiver of Mr.
Henry’'sright to recover financially under Title VHt the expense of his severance pay isanot
per seact of retaliationand2) why the Court should not grant Judgment in favor of Mr. Henry
sua spont®n the undisputed facts presented heésee Employers Ins. Of Wausau v. Petroleum
Specialties69 F.3d 90, 105 (6th Cir. 1993) (noting that “district courts are widely acknowledged
to possess the power to enter summary judgnsrasponteso long as the party was on notice
that he had to come forward with all of [his] evidence.”).

V. CONCLUSION

For the foregoing reasonte Banks motion for summary judgment as kir. Henrys
claims of religious discrimination will b &6RANTED and those claims will b®ISMISSED
with prejudice. The Banks motion for summary judgment as Mr. Henrys retaliationclaims
will be DENIED. Further, because the Bank’s conduct appears to constipge seact of
retaliation a separat® RDER will enterrequiringthe Bankto SHOW CAUSE why the Court
should not granjudgmen in favor of Mr. Henryon his retaliation claimard, if so, what

damages would be available to him.

/s/Joe B. Brown
Joe B. Brown
Magistrate Judge
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