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UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

JANE DOE, JOHN and MARY DOE, Parents )
and Legal Guardians of the Minor Child, JUNE )
DOE; JOHN and MARY DOE, Parents and )
Legal Guardians of the Minor Child, SALLY )
DOE,

CaseNo. 3:13-cv-00328
Judge Aleta A. Trauger

Plaintiffs,
V.

RUTHERFORD COUNTY, TENNESSEE,
BOARD OF EDUCATION,

e N

Defendant.

MEMORANDUM

Following a jury trial, the jury entered a vestin favor of the defendant on all counts
other than plaintiff Jane DoeTtle IX retaliation claim. Peding before the court are several
post-trial motions and related requests for castduding the plaintiffs’ Motion for New Trial
(Docket No. 202), the defendant’s Post-TrialtMno for Costs (Docket No. 184), plaintiff Jane
Doe’s Motion for Attorney’s Feeocket No. 197), Jane Doe’sIBdf Costs (Docket No. 199),
and the defendant’s Bill of Costs (Docket No. 20Epr the reasons stated herein, the various
requests for fees and costs will be granted in part and denied in part, the court will award Jane
Doe $3,105.53 in pre-offer of judgment fees and egps and nominal damages, the court will
award the defendant $12,289.65 in post-offer of judgment expenses against Jane Doe only, and
the court will deny an award of costs to tefendant relative to June and Sally Doe.

BACKGROUND

. The Parties, the Claims, and the Trial Verdict
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This case involved claims by Jane Doe, JDoe, and Sally Doe (the “Doe Sisters”).
During the relevant time frame, the Doe Sisteese enrolled in, and played basketball for,
Siegel High School (“SHS”), a school overseerthry defendant, the Rutherford County Board
of Education (the “RCBE"}. The basic facts of this caseaet forth in the court’'s August 18,
2014 Memorandum, familiarity with whids assumed. (Docket No. 117.)

Briefly, in their Second Amended Compla(itocket No. 30), the Doe Sisters alleged
that Allison Bush, whose father coaches SHf#isketball team, “goosed” them during pracfice,
that the school did nadequately respond when the Doe Sigt@estheir parents) reported this
activity to SHS and RCBE offials, and that the coach reté#id against the Doe Sisters for
reporting the alleged sexual assaults. Each sissarted a claim for discrimination and a claim
for retaliation under Title IX, 20 U.S.C. § 1682.

On August 18, 2014, the court denied the deémt’'s Motion for Summary Judgment.
(Docket No. 118.) On September 30, 2014, a jury trial began on all six clamsvo per
plaintiff). The jury began its deliberations October 6, 2014. On October 7, 2014, the jury
rendered a verdict, finding in favor of the defendamtll claims other than Jane Doe’s Title IX

retaliation claim. With respetd Jane Doe’s retaliationaim, although the jury found the

! Two of the Doe Sisters, June Doe and Sallg,[Beere minors as oféhdate they filed the

initial Complaint. Their parents appeared iisttase as their legal guians. Although not
addressed by the parties, June Doe may have rettethade of majority as of the date of this
opinion. In this Memorandum, tleurt will generally refer to #nDoe Sisters as the “plaintiffs”
for the sake of simplicity. Alsdp protect their identies, the court will refer to each of the Doe
Sisters using pseudonyms: “Jane Doe” is thestblsister, “June Doe” is the middle sister, and
“Sally Doe” is the youngest sister. For thengareason, many of the docket entries in this
litigation are under seal.

2 As set forth in testimony at trial, the conduct involved attempts by Allison Bush to swipe or
poke her hand along or near the buttocks of eachSster, perhaps in an effort to press one or
more fingers into the anus or rectum. Amongeoterms, the parties have referred to this
conduct as “goosing” or “corn-holing.”



RCBE liable for retaliation, the fjy awarded her only nominal damages of $1.00. The verdict
form was docketed on October 8, 2014 (Docket N/8), and the court entered the judgment on
October 9, 2010. (Docket No. 180).

[I. Post-Trial Motions and Bills of Costs

A. Motion for New Trial

On November 5, 2014, the plaintiffs filecetinstant Motion for New Trial under Rule 59
(Docket No. 202), in support of which they have filed a Memorandum of Law (Docket No. 203).
The plaintiffs essentially assert three argumdgisthe verdicts against Jane Doe (on her sexual
harassment claim) and against Jane DoeSatigt Doe (on their sexual harassment and
retaliation claims) were against the weight & dvidence; (2) it is “reasably probable” that
defense counsel’s reference to evidence excluded by the court in his closing argument influenced
the jury’s verdict, and (3) the jury’s awardrmdminal damages on Jane Doe’s retaliation claim
bears no relationship to the evidefice.

The defendant has filed a Resp®irs opposition. (Docket No. 217.)

B. RCBE's Motion for Costs

On October 20, 2014, the RCBE filed a Motfon Costs (Docket No. 184), in support of
which it has filed a Memorandum of Law (Dk&t No. 185), the Affidavit of D. Randall

Mantooth (Docket No. 186) (attaching a 4/25Rile 68 Offer of Judgment (Ex. 1) and a

% The judgment was entered on the dockeDotober 9, 2014, although the document itself is
dated October 10, 2014.

* Although it is not clear in the Motion for NeWial itself, the Memoradum in support of the
Motion for New Trial demands that Jane Doe fierded a “new trial.” Given that the jury
found for Jane Doe on the issue of liability, i clear whether theourt could order a new
trial on a verdict irfavor of the moving party as to liabilityAt any rate, agxplained herein, no
new trial is warranted as to Jane Doe’s retaliation claim.
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5/13/13 Rule 68 Offer of Judgment (Ex. 2)), amdassociated proposed Bill of Costs (Docket
No. 189, Attach. No. 1). In the motion, the RCBE demands an award of all compensable
litigation costs under 28 U.S.C. § 1920 (whichndd include attorney’ees) that it incurred
after May 13, 2013, the date on whiit served its second Rule 68 Offer of Judgment (the “Offer
of Judgment”) on the plaintiff.To keep the record cleargtisourt will generally refer to the
RCBE’s request for costs under 8 1920 as its radae$post-offer expenses.” In the motion,
the RCBE also argues that, even though she'sevailing party” under 42 U.S.C. § 1988 (the
applicable fee-shifting statute),n&Doe is not entitled to any attey’s fees or litigation costs
(as defined under § 1920) incurred after M8y 2013 by operation of Rule 68. The court will
refer to these types of charges“pre-offer fees” and “pre-offexpenses.” Finally, the RCBE
argues that, regardless of tred’s decision concerning the RW68 motion, Jane Doe is not
entitled to recover any litigatioexpenses or fees (pre- or poffer) because the verdict was
only a “technical victory.”

The plaintiffs have filed a Response in ogpons to the defendant’s Motion for Costs
(Docket No. 190), in support of which they have filed a Memorandum of Law (Docket No. 191)
and declarations from the Doe Sisters and theients (Docket Nos. 192-195) attesting to their
inability to pay any monetary award agaitietm. Among other arguments, the plaintiffs
contend that the Offer of Judgment was ambiguous and, therefore, matkfattive because it

consisted of a lump-sum, un-apportioned offer of $30,000.

® The defendant originally attempted to fitee Bill of Costs as a separate docket ergeg(
Docket No. 187), then refiled dis an attachment to the pemgiMotion for Costs (Docket No.
189).

® The parties agree that the RCBE'’s eadipril 25, 2013 Offer of Judgment, which was
conditional, is irrelevant to theourt’s analysis. Referencestbe “offer” or to the “Offer of
Judgment” will therefore refer only to the May 13, 2013 Offer of Judgment.
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The RCBE has filed a Reply (Docket No. 206)support of which it has filed certain
written or evidentiary materialgd(, Exs. 1-3) and the Affidavit of D. Randall Mantooth.
(Docket No. 207.)

C. Jane Doe’s Motion for Attorney’s Fees

Plaintiff Jane Doe has filed a Motion fottérney’s Fees (Dockédo. 197), in support of
which she has filed a Memorandum of Law (DddKe. 198) with supporting declarations from
her attorneys and asso@dtlegal professionalgd(, Attach. Nos. 1-7). Jane Doe’s counsel
claims to have incurred $328,955 in attorney’s fadhis case, of which her counsel seeks to
recover only half — $164,477.50 — “basmuthe results obtained.”

The RCBE has filed a Response in opposif{@ocket No. 214), which incorporates its
arguments concerning its separate Motion for Casid,in support of which it has filed several
trial transcript excerpts (Docket Nos. 2P83). The RCBE argues that (1) the Offer of
Judgment precludes Jane Doe from recovering attorney’s fees incurred after May 13, 2013; (2)
regardless of the effect of the offer of judgmehg is not entitled teecover attorney’s fees
because she achieved only a technical victorg;(@heven if the Offer of Judgment was not
valid and the court finds that Jane Doe maypvec some attorney’s fees, the fee award should
reflect a substantial deduction from the feepiested because (a) atteyrKnox’s time entries
were excessive, (b) Jane Doetmeys duplicated effts, (c) some of the time entries reflect
work that either was not related to the litiga or that related only to claims on which the
plaintiffs did not prevail, and (d) any remainiogmpensable fees shoulither be denied or, in
the alternative, substantially reduced to reflecteninimis‘results obtained.”

D. Competing Bills of Costs



The Doe Sisters have filed a Bill of &s under Rule 54(d) (Docket No. 199) with
supporting documentation (Docket No. 20@a&h. Nos. 1 (Bills) and 2 (Subpoends)Jhe
RCBE has filed Objections to Praiffs’ Bill of Costs. (Docket No. 205.) The RCBE argues that
the Offer of Judgment precludes Jane Doe frecovering her post-offer expenses. The RCBE
asserts — and the Doe Sisters do not contest — that the Plaintiffs’ Bill of Costs reflects only
$351.20 in pre-offer expenses, to which she magrtiled as a prevailing party. In the
alternative, the RCBE argues that, if the coumtl$i that the RCBE is liable for Jane Doe’s post-
offer expenses in spite of the Offer of Judgmtrd,court should award only expenses related to
proving Jane Doe’s retaliation claim.

The RCBE has filed its own Bill @Zosts (Docket No. 201) with supporting
documentationid., Attach. Nos. 1 ($282.93 in witness fees)$9,115.45 in transcript fees), and
3 ($2,891.27 in fees for exemplification arapging)). The RCBE incurred all of these
requested expenses after May 2@13. The plaintiffs have file@bjections to Defendant’s Bill
of Costs. (Docket No. 204.) They contendttRule 68 does not obligate them to pay the
defendant’s post-offer expensewldhat the court should exercdiscretion under Rule 54(d) to
deny the defendant’s expense request. Among tahtars, the plaintiffs reiterate that they
would be financially unable to pany monetary award against them.

MOTION FOR NEW TRIAL

Because ordering a new trial would moad tkmaining motions, the court will first

address the plaintiffs’ Motion forldew Trial under Fed. R. Civ. P. 59.

’ Although it was filed on behalf afll “plaintiffs,” the recovery otosts necessarily must relate
only to Jane Doe, who is the only plaintiff taepail on one of her claims. As discussed herein,
both sides’ briefs gloss over mag distinctions between Jai®e, who is a prevailing party
under 28 U.S.C. § 1988, and her sisters, wkmat prevailing parties. The court has
endeavored to identify these distilons where they are relevant.
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. Legal Standard

Rule 59(a) provides that, following a jury trial, the court may grant a new trial on all or
some of the issues “for any reason for whicha treal has heretofore been granted in an action
at law in federal court.” FedR. Civ. P. 59(a) (current 2015¥5enerally, a court may grant a
new trial under Fed. R. Civ. P. 59(a) “if the vetdgcagainst the weight of the evidence, if the
damages award is excessive, dhd trial was influenced by @udice or bias, or otherwise
unfair to the moving party.Conte v. Gen. Housewares Cqrpl5 F.3d 628, 637 (6th Cir.
2000). The burden of demonstrating the necess$igynew trial is on the moving party, and the
ultimate decision whether to grant such relied imatter vested within ¢hsound discretion of the
district court. Clarksville-Montgomery Cnty. Sch. Sys. v. U.S. Gypsuneeb.F.2d 993, 1002
(6th Cir. 1991). When a plaiff moves for a new trial solely on the basis that the verdict was
against the weight of the ewdce, a trial court may compared weigh the opposing evidence.
Conte 215 F.3d at 637. However, the court may noasale the jury’s uelict simply because
the court believes that another outcome is more justifieshhof v. City of Grand Rapid494
F.3d 534, 543 (6th Cir. 2007). “The court isattcept the jury’s verdict if it is one which
reasonably could have been reachdd.”(internal quotation omitted}ee also Powers v.
Bayliner Marine Corp.83 F.3d 789, 796 (6th Cir. 1996) (stafithat district court should deny
motion for new trial, “if the verdict was oneathreasonably could beached, regardless of
whether the trial judge might haveached a different conclusion ieeshe the trier of fact”).

“[A] verdict should not be considered unreadaeasimply because different inferences and
conclusions could have been drawn or because other results are more reash@aMéytkoff
& Assocs., Inc. v. Std. Fire Ins. C836 F.2d 1474, 1487 (6th Cir. 1991).

[l. Weight of the Evidence




The plaintiffs’ argument that the jury’smfilings were against the great weight of the
evidence is without merit.
A. Discrimination Claims of the Doe Sisters
Title IX can support a claim against a femldunding recipient premised on student-on-
student harassment, provided that the pifaidlemonstrates the following elements:
(1) The sexual harassment was so severeagefw, and objectively offensive that it
could be said to deprive the plaintiff atcess to the educational opportunities or
benefits provided by the school;
(2) The funding recipient had actual knodtge of the sexual harassment; and
(3) The funding recipient was deliberately indifferent to the harassment.
Vance v. Spencer Cnty. Pub. Sch. D&31 F.3d 253, 258-59 (6th Cir. 2000) (citiDgvis Next
Friend LaShonda D. v. Monroe Cnty. Bd. of Ed6@6 U.S. 629 (1999)). Here, the request for a
new trial on the sexual harassment claims must beeddf, relative to eeh of the Doe Sisters,
the jury reasonably could have found that angof these elements was not met.
Based on the evidence presented at trialjuhy could have founthat the plaintiffs
failed to establish any of the three elements pyeponderance of the evidence. For example, as
to the first element, the evidence showed or suppa reasonable inference that (1) the alleged

harassment of the Doe Sisters dat recur after it was reported to a school official (Coach

Bush) by Mr. Doe, (2) the nature of the harassment, even if offensive, was not “Se¢@isie

8 In their brief, the plaintiffs contend that they had to find that the harassment was “severe”
and “objectively offensive” because it involvpdnetration of the Doe Sisters’ rectums or
vaginas. There are several problems withalisertion. First, Sally Doe admitted that no
penetration occurred. Second, as to JanedndeJune Doe, Allison Bush testified that no
penetration occurred, thereby dieg a genuine dispute of factrfthe jury to resolve. Third,
even if some degree of penetoatioccurred relative to Jane Daed June Doe, the Does cite to
no authority that the jury wagquiredto conclude that the conduct was so objectively offensive
8



Doe Sisters continued to atteschool, continued tparticipate meaningfly on the basketball
team, and continued to earn grades roughly etgnv#éo what they were achieving during their
previous home schooling; and (4) Jane DoeJame# Doe never intended to graduate from SHS
in the first place. In light of these and athéacts presented through competent testimony at
trial, the jury reasonably calihave concluded that the siaghcidents of alleged sexual
harassment of the Doe Sisters — which occurred only a handful of times over a few days and
stopped after they were reported to Coach Busire not so “severe, pervasive, and objectively
offensive” that they deprived the Doe Sisterggfial access to the educational opportunities or
benefits provided at SHS by the RCBE.

The jury also reasonably cahave concluded that the D8esters did not prove “actual
notice” of harassing conduct. The jury was instied that an institution has actual notice when it
“has knowledge of facts sufficidp indicating substantial dangey a student so that the
institution can reasonably beid#o be aware of the dangerThe evidence did not show that
SHS or RCBE officials were awaof “goosing” or similar type of harassment at SHS before
Mr. Doe reported it to Coach Bush approximatelp weeks after the underlying incidents.

After Mr. Doe first reported that conduct, thed8isters never experienced it again. In light of
these and other facts presented at trial, therpasonably could have concluded that the RCBE
did not have actual notice of potential harassrbefdrethe incidents occurred or actual notice
that the Doe Sisters faceaantinuing risk of harassmeatter it occurred.

Third, the jury reasonably calihave found that, even if the other elements were met, the

Doe Sisters did not prove thie school was deliberately indifferent to the harassment.

and severe that its occurrence deprivedCtbe Sisters of equal access to educational
opportunities at the school.



Deliberate indifference means that the defendaagponse to the alleged harassment, or lack of
response, was clearly unreasonablkgint of the known circumstance¥ance 231 F.3d at 260.
In Vance the Sixth Circuit explained the limitations a deliberate indifference claim premised
on peer-to-peer harassment as follows:

The recipient is not required to “remedsexual harassment nor ensure that students

conform their conduct to certarales, but rather, the rggent must merely respond to

known peer harassment in a manner thabtsclearly unreasonable. The deliberate

indifference standard does not mean thaipients can avoid liability only by purging

their schools of actionable peer harassmoetihat administrators must engage in

particular disciplinary action. The standaloks not mean that recipients must expel

every student accused of misconduct. Victimsdohave a right to particular remedial

demands. Furthermore, courts should eebad guess the disciplinary decisions that

school administrators make.

The Supreme Court has poinedeminded us, however,dhthis is not a mere

“reasonableness standard” tiv@insforms every school disciplinary decision into

a jury question. In an appropriate cabere is no reason why courts on motion

for a directed verdict could not identifyresponse as not “clearly unreasonable”

as a matter of law.
Id. (internal citations and quotations omitted). Ha®detailed in the RCBE’s brief, in Mr.
Doe’s initial conversation witiCoach Bush (which Mr. Doe rexted), Mr. Doe reported the
harassment but specifically told Coach Bushtaatvolve the police or the school board in the
matter. Within three school days after MPme (who apparently did not agree with her
husband’s initial approach) notified the SH#Eipal, SHS investigated the incident by
conducting interviews of the Dd&isters, the alleged perpetnaéllison Bush), and two other
teammates alleged to have knowledge of the uyidgrincident. SHS determined that a private
one-game suspension of Allison Bush was an appropriate punishment, and Allison Bush in fact
sat out a game. Based on testimony from RyaddBridgeman, the jury reasonably could have

concluded that he (the principaimply forgot to send out a promised letter to parents

concerning the incident and that, when the RC&dtized the mistakeraonth later, it was not
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“clearly unreasonable” to refrain from sending the letter when no intervening “goosing” of the
Doe Sisters had occurred. Finally, after theepes met with the RCBE’s Director of Schools
and other officials, the RCBE conducted a sedaomdstigation, released a report, and reached
the same conclusion it had reached backamedhber 2012. The fact that the school did not
formally discipline Allison Bush was a factorrfthe jury to considelut the Sixth Circuit has
made clear that “victims do not have ghti to particular remedial demanddd. In light of all
the facts, the jury reasonablgudd have determined that the mm&r in which the school handled
the incident, including its multiple investigati® and the one-game suspension of Allison Bush,
was not “clearly unreasonablelight of known circumstances.”

B. Retaliation Claims by the Doe Sisters

The court instructed the jury that, to pré\an a retaliation claimgach plaintiff had to
show (1) that she engaged in conduct protegtetkr Title 1X, (2) that the RCBE knew of the
protected activity, (3) that she waubjected to an adverse antat the time, or after, the
protected conduct took place, and (4) the defenddetsion to take the alleged adverse action
would not have happened but for the report of sexaissment. The jury also was instructed
that, to establish “but for” caation, the jury would have to find that the RCBE would not have
retaliated against each plaintiffgdhe had not complained of the activity, but everything else had
been the same.The jury found that June Doe andl®oe both failed to establish their

respective retadition claims.

° After the court raisd the issue in its August 18, 208&morandum, the parties submitted

briefs disputing whether Title 1X retaliationatins are governed by the “motivating factor” or

the “but for” causation standardSdeDocket Nos. 143, 155, and 159.) The court ruled that the

“but for” causation standard walibpply. At the pre-tal conference, the court suggested to the

parties that the court could submit the retadiattlaim for resolution under each standard, so as
11



June Doe and Sally Doe argue that the evadendisputably establishes that the coaches
kicked them off of the SHS g#&' basketball team in retaliati for reporting the harassment.
The evidence on this issue was equivocal: thenpies did not present competent evidence that
their lockers necessarily wetedeaned out”; indeedhe record contained testimony indicating
that June and Sally Doe removed all of tipeirsonal belongings frothe lockers after the
February 8 game, leaving only school propefyrthermore, even it we the case that the
lockers were cleaned out, the evidence didcootlusively establish who may have cleaned
them out, let alone whether a school or distfétial did so. June Doe also tweeted that,
among other things, she had played her “lastdaatie for Siegel #bye #bye,” which reasonably
gave one of her coaches the impression trehsld quit. Finally, none of the Doe Sisters
attended practice the following week, and thegde no attempt to communicate with the
coaches or the administration to notify them thaytiwould not be attendingractice. In light of
these facts, the jury reasonably could hasectuded that school offials did not take any
adverse action against the Doe Sisters in thepfiase or that, even if they were removed from
the team, it was not a consequence of the fattthie Doe Sisters had complained about sexual
harassment.

C. Comments by Defense Counsel in Closing

If a counsel’s closing argumewas improper and thereas'reasonable probdity” that
the jury’s verdict was influeced by the improper conduct, it should be set asdark v.

Chrysler Corp, 436 F.3d 594, 609 n.19 (6th Cir. 2006).

to preserve an alternative verdict for appé&die parties mutually agreed not to adopt that
approach.
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In its rulings on the Motionm Limineg the court granted the phdiff's motion to exclude
records produced by Motlow State Communityl€ge regarding June Doe’s enrollment as a
student athlete there. At trial, June Doe testified on daemtnination that she suffered from
stress and mental issugige to a lack of trust iadults and peers dueher experience at SHS.
During a sidebar, defense counsel sought peromgsom the court to gestion June Doe about
her experiences at Motlow, arguingtlit was relevant to show thiagr “trust” issues might have
resulted from June Doe’s experience at Motlokather than from her experiences at SHS. The
court initially permitted defense counsel to cortdutmited inquiry on cross examination in this
regard, specifically to ask whwdr anything happened at Motldat may have contributed to
June Doe’s anxiety and trust issueSedDocket No. 209, Transcript Excerpt B.) In a second
sidebar prompted by defense counsel to further clarify the approge@te of questioning, the
court indicated that June Dbad opened the door sufficiently dimect examination to permit
defense counsel to question her about whetreehatl been threatened by fellow teammates at
Motlow, and to follow up about whether that inaiieelated to her anaty and trust issues.
(Docket No. 210, Transcript Excerpt C.) Dhgithe ensuing cross examination, June Doe
admitted that her Motlow teammates threatened her and treated her badly, that her coach made
her feel uncomfortable by talkirtg her and putting his hand onrleg, and that she reported the
coach’s conduct. (Docket No. 213, Transcript Excerpt F.)

During closing argument, defense counsel addeshe Doe Sisters’ asserted damages as
it related to claimed mentahd emotional distress. (DockKeb. 212, Transcript Excerpt E.)
Counsel pointed out that SHS adults had helphee: Doe promptly to “get her out of jams”
multiple times; counsel then began to contraseIboe’s SHS experiences with her experiences

at Motlow, where “she had a similar problerer with her teammates” and “also had a trust
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problem with her coach . . ..” At this poiptaintiff's counsel object and the court sustained
the objection on the grounds that the argunaexg not based on proof in the record. The
plaintiffs now contend that the defense statemeas improper. Without explanation, they state
that there is a “reasonable probbay” that this shgle allegedly improper statement “influenced
the jury’s decision.”

As an initial matter, this argument presumatgiates only to June Doe’s claims, not to
those of her sisters. As the RCBE points dafgnse counsel’s statement in closing arguably
was based on June Doe’s cross-examinatstmieny already in theecord, although it does
appear that counsel may have been about tg isti@ matters excluded by the court before he
was cut off. Thus, in hindsight, the court ig nonvinced that the s&nent in the record was
improper in the first place.

Even it were arguably improper, the stagatnonly related to June Doe’s claimed
damagesnot to the RCBE's potential liability und@&itle 1X for discrimination or retaliation
against June Doe. Logically, tleeis no reasonable basis to belidvat the statement influenced
the jury’s verdict for the RCBE diability as to June Doe’s claim$ndeed, the jury made a
liability finding against the RCBE on Jane ®s retaliation claim buawarded her nominal
damages, indicating that the jury understoaddistinction between liability and damages.

Finally, even assuming that the statetneas improper and could have had some
residual effect on the jury’s liability findings woerning June Doe’s claims, the statement was a
minor one in a lengthy closing argument. Theeze various legitimate reasons why the jury
may have found against June Doe, and thetmals no reasonable @ability that this
particular statement influenced the jury’s findings.

D. The Nominal Damages Award
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Jane Doe appears to argue that she is ehtdla new trial because the jury awarded her
only nominal damages. She claims, without @tato the record, thahe established in her
direct testimony that she was embarrasse&enior Night, that her testimony was
uncontroverted, and that her proven embarrassneeesssarily entitles her to more than nominal
damages.

The jury was entitled to determine whetllane Doe’s testimony concerning the extent
of her embarrassment was credible; it was p&siiolie for the jury to discredit that testimony,
and the court may not re-weigh the evidence dtamis own assessment of the credibility of
witnesses. See Sykes v. Anders@25 F.3d 294, 305 (6th Cir. 2010)he jury also could have
determined that Jane Doe’s embarrassmeet) étrue, was minor or otherwise had no
compensatory monetary value. Finally, jing/ could have concluded that Jane Doe’s
embarrassment related to her parents’ condugemior Night, rather than any conduct by the
RCBE’s employees or SHS officials.

For all of these reasons, the plaintiffs’ Motion for a New Trial will be denied.

MOTIONS AND REQUESTS RELATED TO EXPENSES AND ATTORNEY'’S FEES

|. Rule 68 and § 1988

The parties’ remaining motions concern #tlecation of litigation expenses and fees.
All of these requests relate, @me form or another, to théect of the Offer of Judgment.

“Rule 68 permits a party defending againstanalto make a pretriaettlement offer,
and if the claimant rejects the offer but tledntains a judgment that is less favorable, the
claimant ‘must pay the costs imced after the offer was made.HMescott v. City of Sagingw
757 F.3d 518, 527 (6th Cir. 2014) (quoting FedCR. P. 68). The rule encourages early

settlements by increasing the risk to claimaritsontinuing to litigate once the defending party
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has made a settlement offdd. Thus, claimants who refuse a settlement offer and later fail to
receive a more favorable judgment must not galy their own post-offer costs, but also the
defending party’s post-offer costkl. If applicable, the rule immandatory and leaves a district
court without any discretion to deny costd. “By encouraging compromise, Rule 68
discourages both protracted litigation and vexatious law susllory v. Eyrich 922 F.2d

1273, 1277 (6th Cir. 1991). The rule prompts bothigmtd a suit to evaltathe risks and costs
of litigation and to balance them againg tikelihood of success updnal on the merits.Id.

Notably, Rule 68 does not define the term “costs.Marek v. Chesnythe Supreme
Court held that “the term ‘cost; Rule 68 was intended to reft all costs properly awardable
under the relevant substantive stator other authority.” 473 8. 1, 9 (1985). “Thus, absent a
congressional expression to the contrary, whegaunderlying statute defines ‘costs’ to include
attorney’s fees, we are satisfiedBuees are to be included as costs for purposes of Rule 68.”
Id.

In Marek the Court applied these principlesato action implicatingas here) the § 1988
fee-shifting statute for civil rigistclaims. Section 1988 provides thie court, in its discretion,
may allow the prevailing party . . . a reasonable attorney’adgmrt of the cosi§” 42 U.S.C.

§ 1988 (emphasis added). Based on this language, the Supreme Court concluded that, because
“Congress expressly included attey's fees as ‘costs’ avallée to a plaintiff” under § 1988,

such fees are subject to the cdsftsg provision of Rule 68.” Tus, “[c]ivil rights plaintiffs . . .

who reject an offer more favorable thahat is thereafter recovered at tridllwot recover

attorney’s fees for services performed after the offer is rejécteld (emphasis added§.

19In Hescott the Sixth Circuit considered whetheplaintiff who rejects a Rule 68 offer of
judgment and later recovers a lépgorable judgment must algay its adversary’s attorney’s
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As the Sixth Circuit explained iMallory:

Marek v. Chesnyf] has exposed civil rights plaintiffs to an additional risk in
rejecting a Rule 68 offer. In the absence of a Rule 68 offer, the prevailing party in
a civil rights action is entitled to an avd of attorney fees under 42 U.S.C. §

1988. Yet undeMarek Rule 68 “costs” have beepmstrued to include all costs

that may be awarded under the relevanttsuihise statute . . . . Therefore, as was
the case iMarek if the plaintiff in a civil rghts action under 8 1983 rejects an

offer of judgment under Rule 68, procedals¢rial and wins a judgment less

favorable than the offer, the defendant islradile for the plaintiff's attorney fees,
even though 8§ 1988 awards to the prevailingypattorney fees as part of costs.

922 F.2d at 1278’ In Mallory, the court further explained Wwathe offer of judgment must
affect a plaintiff's settlement calculus:

The rule announced Marekbecomes relevant to this case because under 42
U.S.C. § 1973(e), attorndges are included as “costas they are under § 1988.
As a result, the plaintiffs in this case fa@dadditional risk if they had rejected
the defendants’ offer of judgment: by retjeg the offer and then subsequently
prevailing but somehow receiving a “lessdaable” judgment atrial, they would
have been required to bebeir own attorney fees; feés which they would have
been entitled absent the Rule 68 offer. Therefdegek provided an additional
significant inducement for the plaintiffs to accept the offer of judgment made by
the defendants in the case.

1d.*?

fees from the offer date forward. 757 F.3d at 52fe Sixth Circuit obserd that, in a typical
case, § 1988 only authorizes a prevailing cights defendant to recover its fees where the
plaintiff's action was “frivolous, unremnable, or without foundationfd. at 529 (quoting
Hughes v. Rowel49 U.S. 5, 14 (1980)). In light of thaistinction, the courheld that, “because
§ 1988 is not a two-way fee-shifting statuReile 68 cannot force @revailing civil-rights

plaintiff to pay a defendantisost-offer attorneys’ fees.Id. at 528 (internal quotation omitted).
Here, because the RCBE concedes that thetifigimction was not frivlous, unreasonable, or
without foundation, the RCBE has metjuested its fees as parttloé recoverable “costs” under
Rule 68. SeeDocket No. 185 at p. 2 n.2 (citindescott 757 F.3d at 529).)

1 AlthoughMarek andMallory addressed § 1983 actions, the partiere do not dispute that the
same principle applies to tiptaintiffs’ Title IX action.

12 Marekhas generated a substantiadip of scholarly debate about the purposes of Rule 68, its
use as a “settlement promotion toolridats application to civil rights caseSee, e.g.Jay
Horowitz, Rule 68: The Settlement Promotion Ttalt Has Not Promoted Settlemergs
DeNVERU. L. Rev. 485(2010);Michael Solimine & Bryan Pachec8tate Court Regulation of
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“Operation of Rule 68 is mandatory, ane thistrict court retains no discretion under
Rule 68 to alter the rule’s sometimes severe applicatiBhdrpe v. Curetqr819 F.3d 259, 274
(6th Cir. 2003) (internal quotations and bracketstteah). “This lack of dscretion is particularly
true in cases in which the offer of judgmens lheen rejected and thebsequent award to the
plaintiff is less favorable than the offer. In these cases, the districtnoostaward costs to the
offeror.” Mallory, 922 F.2d at 1278. Thus, the applicatiorRafe 68 is fundamentally different
than the application of Rule 54(dgee Hopper v. Euclid Manor Nursing Home, 867 F.2d
291, 295 (6th Cir. 1989) (“Although eidistrict court normally has discretion [under Rule 54(d)]
as to whether to award coststhe prevailing party, where a Rule 68 offer is made and the
judgment finally obtained by the plaintiff ot more favorable than the offer, imeistpay the
costs incurred after the askingtbé offer. This language is maatory; where the rule operates,
it leaves no room for districtourt discretion.”) (quotingiberty Mut. Ins. Co. v. EEO®91
F.2d 438, 442 (9th Cir. 1982)).

Here, the RCBE’s Offer of Judgmerrtained a $30,000 unconditidrudfer to settle
the case with all three plaintiffs, “inclusive arfiy alleged damages, interest, costs, attorney’s
fees, or any other amounts whatsoeverridér the terms of § 1988, only Jane Doe, who

received a verdict in her favon her retaliation claim, is a “prailing plaintiff.” Thus, the

Offers of Judgment and Its $sons for Federal Practicd3 QH10 ST. J.ONDISP. RESOL 51

(1997); Robert G. Bond,0 Encourage Settlement: Rule 68 Offers of Judgment, and the History
of the Federal Rules of Civil Procedut82 Nw. U. L. Rev. 1561 (2008). For example,

Professor Bone’s article traces the histoinfRule 68 and contends that, based on his
construction of Rule 68’s antecedents in reeath-century common law doctrines and related
state codes, the Supreme Court has fundamemtainterpreted the purposes and function of an
offer of judgment, which Professor Bone beliewas never intended as a settlement tool in the
manner in which we understand it today.
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guestion for the court to resolve is whether ffudgment obtained” by Jane Doe was more or
less favorable than the RCBE’s Offer of Judgntént.

B. Comparing the Actual Judgment to the Offer of Judgment

In determining whether a Rule 68 offer‘iisore favorable” than the actual judgment,
“Rule 68 requires the court to compare a settlertteitincludes ‘costs then accrued’ with the
‘judgment that the [claimant] finally obtains.Td. (quoting Fed. R. Civ. P. 68.) Here, the
parties dispute how the court should measure thue\ad the “judgment” that Jane Doe “finally
obtain[ed].” Jane Doe contends that the tehould (1) determine the total value of her
awardable fees under § 1988 for work perfed on all plaintiffs’ behalf during thentire
litigation, including both pre-offer and post-offexels; and (2) compare that amount (plus $1.00)
to the value of the RCBE’s settlement offe$80,000. By contrast, the RCBE contends that the
court should not include the phaiffs’ post-offer fees in calcating the value of the “judgment
obtained.” Instead, the RCBE argues thatcourt should determine the reasonabéeoffer
fees and expenses to which Jane Doe manh#ded, add $1.00, and determine whether that
amount exceeds $30,000.

Rule 68 is silent on this issue. Howewbg prevailing approach, which the Sixth Circuit
adopted irHescott is that the “judgment finally obta&d” under Rule 68 includes the damages
award plus pre-offer feesid expenses actually awardeSlee Hescat757 F.3d at 527 (“[T]he
‘judgment’ used to make this apples-to-applemparison includes naist the damages award,
but also the claimant’s pre-offer costs dees actually awarded.”) (emphasis addsdg also

Grosvenor v. BrienerB01 F.2d 944, 948 (7th Cir. 1988gpgan v. City of Bosto89 F.3d 417,

13 As discussed herein, the Supreme Court hiasthat Rule 68 does napply to prevailing
defendants.See Delta Air Lines, Inc. v. Augud60 U.S. 346, 351 (1981).
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431 (1st Cir. 2007)Marryshow v. Flynn986 F.2d 689, 692 (4th Cir. 1993cheeler v. Crane
Co, 21 F.3d 791, 793 (8th Cir. 19948etrowski v. Merchant& Med. Credit Corp. 256 F.R.D.
544, 549 (E.D. Mich. 2008). The Sixth Circuithiescottapprovingly citedMarryshow in
which the Fourth Circuit articulated the following rationale for this rule:

Rule 68 requires that a comparison belenbetween an offer of judgment that

includes “costs then accrued” and the “judgtferally obtained” . . .. To make a

proper comparison between the offejuefgment and the judgment obtained

when determining, for Rule 68 purposes, which is the more favorable, like

“judgments” must be evaluated. Becausedffer includes costs then accrued, to

determine whether the judgment obtaiechore favorable . . . the judgment

must be defined on the same basi®rdict plus costs incued as of the time of

the offer of judgment
986 F.2d at 692 (emphasis added). The Sixth Circtiescottalso approvingly citeBogan in
which the First Circuit explainethat crediting a plaitiff’'s requested amount for pre-offer fees
and costs, rather than the amount actualrded by the couatfter conducting the
“reasonableness” analysis, would be illogical. Begjanexplained: “[A] pevailing party could
always evade the Rule 68 bar simply by asking for a sufficiently large fee award so that the
judgment finally obtained exceeds the offer.” 489 F.3d at &4 also Pietrowsk256 F.R.D.
at 549-550.

Here, the court must therefore conduct a two-step anal§¥ithe court must determine
what pre-offer fees and expenses.(the “costs” under § 1988)ye reasonable under the
circumstances; and (2) the court must then add/#éfue of the jury award to that amount (here,

just $1.00) and compare that number to the value of the offer.

C. The Compensable Fees and Expenses
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Jane Doe seeks reimbursement for $35ih20e-offer expenses and $8,260.00 in pre-
offer attorney’s fees. (Docket No. 206, Ex. 3.) The court must therefore evaluate what amount,
if any, of the $8,611.20 in pre-offer feasd expenses are compensable.

Section 1988 permits a courtits discretion to award the fgvailing party” in a civil
rights action “reasonable” attorneyees as part of the “costsPouillon v. Little 326 F.3d 713,
716 (6th Cir. 2003). Ikarrar v. Hobby the Supreme Court addressed how 8§ 1988 applies to
civil rights plaintiffs who achiee only a technical victory. 506 U.S. 103 (1992). There, the
plaintiffs filed a 8§ 1983 lawsuit agnst several Texas public offats, alleging a deprivation of
liberty and property without due process with extgo the alleged ilggl closure of a school
that the decedent and his son had operdtedcat 106. The plaintiffsaight only monetary relief
at trial. Id. After a jury trial, the jury found for #hplaintiffs on liability, but awarded them no
damagesld. at 106-07. The districtourt judge awarded the plaiffis $280,000 in fees as the
“prevailing party” under 8 1983ld. at 107. On appeal, the Supre@eurt held that the district
court erred in awardingny fees to the plaintiffs. The Court explained:

Although the “technical” nature ofrsominal damages award or any other

judgment does not affect the prevailing garniquiry, it does bear on the propriety

of fees awarded under 8§ 1988. Once cights litigation matgally alters the

legal relationship between the partieg tlegree of the plaintiff's overall success

goes to the reasonableseof a fee award undelensley v. Eckerhard61 U.S.

424 [] (1983). Indeed, the most criticakfor in determining the reasonableness

of a fee award is the degree of succesainbd. . . . Where recovery of private

damages is the purpose of . . . civil rightigiéition, a district ourt, in fixing fees,

is obligated to give priary consideration to the amnt of damages awarded as

compared to the amount sought. Such a comparison promotes the court’s central

responsibility to make the assessmenwbét is a reas@ible fee under the
circumstances of the case. Having coaed the amount and nature of damages

awarded, the court may lawfully award |lé@es or no fees ithout reciting the 12

factors bearing on reasonableness [] or multiplying the number of hours
reasonably expended . . . by a reasonable hourly rate.
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In some circumstances, even a pldintho formally “prevails” under § 1988
should receive no attorney’s fees at @l plaintiff who seeks compensatory
damages but receives no more than matilamages is often such a prevailing
party. As we have held, a nominahtkeges award does render a plaintiff a
prevailing party by allowing Im to vindicate his absolutégght to procedural due
process through enforcement of a judgnagainst the defendant. In a civil rights
suit for damages, however, the awardingafinal damages also highlights the
plaintiff's failure to prove actual, compensable injury. . . . When a plaintiff
recovers only nominal damages because of his failure to prove an essential
element of his claim for onetary relief, the only reasable fee is usually no fee
at all.

Id at 114-115 (internal citations and quotationstted, except as noted) (emphasis added). The
Court did not elaborate on what might distilish a “usual” case from an “unusual” dfie.

In Pouillon, the Sixth Circuit applied the principles statedrarrar to a case that is
procedurally analogous to this one. There,ghaintiff was arrested by police officers while
staging an abortion protest on gteps of his local cithall. 326 F.3d at 715. The plaintiff filed
a lawsuit under 8§ 1983 for false arrest andigims prosecution, seeking compensatory and
punitive damagesld. at 715-16. The defendants served two Rule 68 offers of judgment on the

plaintiff, the second for $10,001, inclusive of caatsl attorney’s fees, which the plaintiff did

1 In a concurring opinion, which no other justipined, Justice O’Connor agreed with the
Court’s holding but wrote separataty express her opinion that, ageneral matter, “[nJominal
relief does not necessarily a nominal victory make.”at 121 (O’Connor, J., concurring).
Justice O’Connor believed that the differebedween the amount recovered and the damages
sought was not the onlynsideration in evaluatinghether a victory wasde minimis: instead,
in her view, courts should also look to the #igance of the legal isguon which the plaintiff
claims to have prevailed in the lawsuit and sti@onsider whether the nominal damages victory
“accomplished some public goal other than occugyhe time and energy of counsel, court, and
client.” Id. at 121-22. Although some circuits haaopted the O’Connor factors, the Sixth
Circuit has never expressly adopted or rejected tHeee. Glowacki v. Howell Pub. Sch. Dist.
556 F. App’x 451, 453 n.1, 455 (6th Cir. 2014).its July 2, 2014 decision iHescott the Sixth
Circuit indictaindicated that it “questios]” whether application of thee factors is appropriate,
“given that the controlling opinion of the Supre@eurt did not adopt it."Hescott 757 F.3d at
525;butsee Glowacki556 F. App’x at 455 (applying O’Connor factorsgyman Lessons, Inc.
v. City of Millersville, Tenn.500 F. Supp. 2d 754, 758 (M.D. Tenn. 2008) (same). Here, the
parties have not referenced the O’Connor facspecifically, although botsides discuss factors
other than the size of the award that bear erfttasonableness” of Jabee’s requested fees.
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not accept. Id. at 716. The case went to trial. Althouble jury returned a verdict for Pouillon
against two of the defendantse jury awarded only $2.00 in nominal damages ($1.00 as to each
of those two defendantdyl. Pouillon moved for attorney’s fees under 8§ 1988, and the
defendants cross-moved to recover their costs under Rulel.68he district court denied the
defendant’s Rule 68 motion and granted Pouilanotion for attorney’s fees, awarding him
$35,690.1d.

On appeal, the Sixth Circuit reversed thergtistourt in all respds. With regard to
attorney’s fees, the court foundatithe district court had abusisl discretion by awarding fees
to Pouillon, who had only achied a “technical victory.”ld. at 717. The Sixth Circuit observed
that Pouillon had sought only compensatarg paunitive damages, and the court found that
Pouillon had not demonstrated that his casedassiguishable from the “usual”’ case where a
prevailing civil rights plaintiff isnot entitled to attorney’s feeghen all that he has won is a
technical vindication of Birights in the fornof nominal damagedd. Accordingly, the court
found that the district court had abused its dismnen awarding any attorney’s fees to Pouillon.
With respect to the offer of judgment, the cdound that (1) the Rule 6&fer of judgment was
effective, and (2) because Pouillon’s $2.00 nominal damages award was less favorable than the
defendants’ Rule 68 offer, Pouillon was obligategay the defendant’s post-offer costs and to
shoulder his own post-offer costs!d. at 718-19.

On the other hand, the Sixth Circuit has engjited that “[tjoo great an emphasis on the
amount realized from the judgment would degmtally encourage attorneys to concentrate on
increasing the damage award, perhaps with hatimetaerits of the case; moreover, transfixion

on the damage amount in establishing feesld/penalize those litigants whose cases carry

15 pouillon did not reference the O'@aor three-factor approach.
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slight pecuniary damages, but which presestiainces of significant statutory violations.”
United Slate, Tile & Composition Roofers, Damp & Waterproof Workers Ass’'n, Local 307 v.
G&M Roofing & Sheet Metal Co., IncZ32 F.2d 495, 503 (6th Cir. 1984). In many instances,
the Sixth Circuit has upheld fee axds in nominal damages cases, including claims governed by
8 1988. See, e.g.Johnson v. Snyde639 F.2d 316, 317 (6th Cir. 198Fkgley 19 F.3d at 1135
(“We have upheld substantial awards of attyra fees even thoughpdaintiff recovered only
nominal damages.”) (internal quotation omitte@ther circuit courts andistrict courts within
this circuit have also awarded damageswi dghts cases that salted in only nominal
damages verdicts, includinglaast one Title IX decisionSee Mercer v. Duke Unjy01 F.3d
199 (4th Cir. 2005) (upholding $350,000 fee awardrevailing Title IXplaintiff who won only
nominal damages, where plaintiff prevailed oniestfof-its kind liability determination” that a
contact-sport exemption cannot excuse discritronaagainst a female sking to join an all-
male contact sport team, and thereby “marked a milestone” in the development of the law under
Title 1X); Diaz-Rivera v. Rivera-Rodrigue277 F.3d 119 (1st Cir. 2004) (upholding fee award to
civil rights plaintiffs recovering nominal damages, where determination that city officials had
terminated municipal employees based on thditigal affiliations “represented a significant
legal conclusion serving amportant public purpose”};ayman Lesson$50 F. Supp. 2d at
764-65 (fee award justified, whepdaintiff proved a claim under RLIUPA, a recently passed
statute with “scant case law date construing it”).

Here, the court finds that anbal award of pre-offer feels warranted. On the one hand,
Jane Doe sought only monetarlieE engaged in approximategighteen months of litigation,
spurned two early offers to settle thee&s a substantial sum, and demanded $325,000 in

compensation at trial. Her lawsuit sought only manyetelief from start to finish. On the other
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hand, the statutory right under Tithé to be free from retaliabin for reporting sexual harassment
is an important one. If acts of retaliation, eweimor ones, are left unchecked, it could chill the
exercise of the underlying rightisat Title IX seeks to protectAlthough Coach Bush’s decision
not to play Jane Doe on Senior Night appealstthe only alleged retaliatory act for which the
jury held the RCBE liable, the vindication of Jdbee’s rights under Title IX may have a future
deterrent effect.

In weighing these competing considerations,¢burt finds that theesults obtained were
limited, but notde minimis Under the circumstances, the cdurtls that a “reasonable” fee in
this case is a partial pre-offer attorney’s &eard (and cost award)ahis discounted for the
limited results obtained. Even thapitiffs concede, relative to thieiequest for all of their fees,
that a reduction of at least 50% is warranteddoount for the limited results obtained. Relative
to the pre-offer fees, the couwvill reduce the requested fee awarsdtwo-thirds, resulting in an
award of $2,753.33 in fees. Although the RCBE has assertadantjuenents as to why the
plaintiffs’ fee request should be reduced, saslduplication of effort or work on matters
irrelevant to the litigation, those arguments aredrgnapplicable to the proffer time entries.
The court finds no reason to adjust its pre-offer fee award based any of théobtison
factors'®

As to the pre-offer expenses, the RCBE appeacsncede that Jane Doe is entitled to
those (meager) expense§eéDocket No. 205 at p. 2 (“[D]efendant is only liable for $351.20 in
pre-offer costs and the Clerk should not tax mgfaDefendant any costs that accrued after May

13, 2013")

¥ The court expresses no opiniort@$ow it would rule on post-offer fees, if those fees were at
issue in the absence of the Offer of Judgment.
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Accordingly, the court finds that Jane ®is entitled to $2,753.33 in pre-offer fees and
$351.20 in pre-offer expenses, for a tota$8f104.53. Combined with the nominal damages
award of $1.00, the value tfe “judgment obtainedinder Rule 68 is $3,105.53.

[I. Was the Offer of Judgment Fatally Ambiguous?

The plaintiff argues that éhRule 68 Offer of Judgmentas ambiguous, and therefore
defective, because it contained an un-apportionety-sum monetary offer. The text of Rule
68 is silent on this issue, the Sixth Circuisimot addressed it, andtr circuits and other
district courts have taken vang approaches to this issuBule 68 speaks only of a single
“offeree,” not multiple offerees (or, for that matter, multiple offerors).

Courts generally agree that an Offer ofigment should provide a plaintiff a “clear
baseline from which plaintiffs may evaluate therits of their case relative to the value of the
offer.” Sharpe 319 F.3d at 275 (quotin@avoni v. Dobbs House, Ind.64 F.3d 1071, 1075 (7th
Cir. 1999));Roska v. SneddpB66 F. App’x 930, 940 (10th Cir. 2010) (same). Courts also
generally agree théhe offer should be sufficiently clear p@rmit a court to assess whether the
actual judgment received by an individual plaintiffass than that plaintiff's share of the offer.
Roska 366 F. App’x at 940-41. Here, the partiespdite whether the Offer of Judgment was
sufficiently clear to permit a coparison between the judgment aity obtained and Jane Doe’s
share of the settlement offer.

There appears to be a split among sisteuits@s to how be$d handle an undivided
Rule 68 offer.Compare Gavonil64 F.3d at 1076-77 (holding, ovegerous dissent, that only

specifically apportioned offersre valid under Rule 68f;Thomas v. Nat'| Football League

" In Harbor Motor Co. v. Arnell Chevrolet-Geo, In@65 F.3d 638, 649 (7th Cir. 2001), a case
involving multiple defendants, the Seventh Circuit backed away from this categorical rule,
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Players Ass'n273 F.3d 1124, 1130 (D.C. Cir. 2001) (agreeing Wi#tvonithat an unallocated
offer of judgment to multiple platiffs is not effective under Rule 68)ith Roska v. Sneddon
366 F. App’x at 940-42 (distinguishirfigavoniandThomasand finding un-apportioned Rule 68
offer of judgment to plaintiffs to be valid, wteeplaintiffs were “a singl family represented by a
single attorney, claiming mentahd emotional damages arising from the same set of facts,” the
plaintiffs never requested cladétion of the offer, the plaintiffs’ complaint demanded damages
collectively, the plaintils never made individualized damagksclosures to defendants, and the
plaintiffs stated that offavould not be accepted regardlesspplication to individuals)jordan

ex rel. Arenas-Jordan v. Rus014 WL 869482 (W.D. Pa. Mar. 3014) (un-apportioned offer
effective, where plaintiffs were “all relatesided in the same household, and were jointly
represented by the same attorneBiyant v. Sagamore Ins. CQ014 WL 4269065 (E.D. Okla.
Aug. 28, 2014) (un-apportioned offer valid, whetaintiffs were fatler and daughter, never
disclosed individual damages, shared same &yoland “were in the best position to determine
their damages”)see also King v. Rivas855 F.3d 14 (1st Cir. 2009) (stating that allocation
among defendants is not required).

Having examined the various approacheapjiears that evaluating a Rule 68 offer of
judgment to multiple plaintiffs involves a case-sfiedhquiry. That inquiry generally takes into
account the factual relatednesstad plaintiffs’ respetive claims, whether the plaintiffs are
related or otherwise have an identity of int¢yevhether the plaintiffs are represented by the
same counsel, whether the plaintiffere in a superior position &valuate the value of their own

claims, whether the plaintiffs pvided individual assessmentstbéir damages to the defendant

stating that “we need not go so far as to codel. . . that Rule 68valys requires an exact
delineation of the manner in which damagestarbe apportioned among multiple parties.”
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during the litigation, whéter the plaintiffs operated asumnified” front in litigating and
attempting to settle the case, and whether thltiffs sought clarification of the un-apportioned
Rule 68 offer at issue.

Here, all factors favor the RCBE’s position. Each iteration of the plaintiffs’ Complaint
alleged generalized damages,hwitit specification as to eachapitiff. The plaintiffs’ Rule
26(a) disclosures included only gealezed boilerplate, without specification as to each plaintiff.
The plaintiffs negotiated settlement terms as a gaith as by serving unitary settlement offers.
The plaintiffs did not ask the RCBE for clargitton concerning either of the RCBE’s lump-sum
offers of judgment. During ik litigation, the plaintiffs gaveo indication to the RCBE or its
counsel that they would considettling individualy. Save for some limited distinctions, the
Doe Sisters essentially sought reery based on the same set of facts. Based on these factors,
the court views Jane Doe’s current argumemtisisgenuous: if the plaintiffs were legitimately
unsure about the valuation of theidividual claims relative to th®ffer of Judgment or if they
legitimately considered settling separately, theyld have sought clarifadgion of the Offer of
the Judgment from the defendantiarthe alternativeasked for court intervention. Instead, they
simply let the offers expire armbntinued to litigate as a unit.

Notwithstanding these considerations, Jane Bxgues that it was difficult to compare
her proportionate share of the $30,000 offahtovalue of the judgment and that, as a
consequence, the lump-sum Rule 68 has no eftéshe is right, then the RCBE would have
been better off if each plaintiff hadona liability verdict with nominal damages, rather than
having two sisters lose outright. If the twstsrs had prevailed by wimg a verdict for nominal
damages, the court would have a perfectly edgitdasis for comparison — three plaintiffs who

declined to accept $30,000, and the same threetiffiewho, in the aggregate, recovered less
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than that in damages and pre-offer costs. The additional compensatory value of June Doe and
Sally Doe’s claims in this scenario woudd essentially zero, and the maximum “judgment
finally obtained” would be $8,614.20, reflecting tgbag-offer fees and expenses requested plus
$3.00 - only a fraction of the $30,000.00 demand.olild/be a perverse result for the RCBE to
be penalized, in effect, for havipgevailedagainst two of three Doe S#s$. Indeed, that result
would not further the obgtives of Rule 68 in encouragingtsEment and forcing plaintiffs to
value their claims realistically before trial.nder the circumstances presented in this case, the
court therefore finds that the appropriate congoaris between the value of the offer and the
sisters’ aggregated “judgent obtained,” which i$1.00 plus Jane Doe’s $3,104.53 in
recoverable pre-offer fees and expensgse Roskad?010 WL 618092, at 941-42 (adopting
similar approach)Jordan 2014 WL 869482, at *17 n.9 (samé)nder this approach, the
RCBE'’s offer of judgment is effective besmuithe $30,000 offer exceeds the Doe Sisters’
collective recovery of $3,104.53.

Even if the court were to com@aonly Jane Doe’s recovery to letrareof the Offer of
Judgment, the court would still find for tRCBE. Although Jane Doe’s counsel now asserts
that Jane Doe had no ability to value her shadger the original offer, the court views that
representation aspst hocattempt to avoid the severe coggences of Rule 68, rather than a
legitimate factual representatioiihe Sixth Circuit takes a dim vieof this type of attempt to
skirt Rule 68.See Sharpe v. CuretoBl9 F.3d 259, 275 (6th Cir. 2003) (“The firefighters’ pleas
of ambiguity are a thinly-veiled attempt to addhe mandatory application of Rule 68 in this
case, due to the admittedly severe effect theetras on plaintiffs’ fee award.”). Indeed, the
record contains at least threglications that Jane Doe valued her claims at exponentially more

than $30,000 — well over the $3,105.58ttthe court is awarding teer or, for that matter, the
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total $8,611.20 in pre-offer fees and expensasghe has requested. First, on April 9, 2013,
before the lawsuit was filed, plaintiffs’ counsel demanded an un-apportioned $500,000 to settle
the claims on behalf of all thrgdaintiffs. Counsel also statéidat any settlement would need to
be “six figures,” between $100,000 and $500,008co8d, after the coudenied the RCBE’s
Motion for Summary Judgmerthe plaintiffs made a lump-sum un-apportioned offer of
$375,000 to settle the case. Third¢losing argument, coungielr the plaintiffs requested
damages of $325,000 for Jane Doe, $275,000une Doe, and $100,000 for Sally Doe.
Considering these developments together, thatgfaiand their attorneys were able to value
their own claims, they likely vagd Jane Doe’s claim as worth mdnan her sisters’ claims, and
they valued her individual claim at farore than $3,105.53 (indeed, far more than the $8,611.20
in pre-offer fees and expenses requestedll &tmes during this litigation. Tellingly, the
plaintiffs, their parents, andeir counsel have provided no swaepresentations to the court
that they actually valued Jab®e’s claims at or below the vawf the offer (let alone at or
below the pre-offer fees and expenses requestad/arded), that they actually had any
difficulty evaluating the Offer cfudgment relative to Jane &s claims, or that Jane Doe
actually encountered any intermffficulty in determining whetheto accept or reject the Offer
of Judgment.

However one construes the $30,000 Offeruafginent, it is apparent that Jane Doe
gambled and lost. Although applying Rule 68 heileresult in a net award in favor of the
RCBE as against Jane Doe, the potential fortthish result (forfeiting #aright to recover post-
offer fees and being forced to pay the other’'sidest-offer expenses) @hld have been part of
her calculus in declining to acdepe Offer of Judgment. Shadher sisters had an opportunity

to settle this litigation for $30,000 when the cases in its infancy. Believing that their claims
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were worth far more than that amount, both irdlirlly and collectively, they refused to settle
for the money offered by the RCBE. In pursuing likigation, Jane Doand her sisters caused a
local public district to expendubstantial resources defending itself against claims that a jury
later found had no monetary value. In this contRule 68 operates to relieve the defendant of
some of the litigation burdens it incudrafter it made th®ffer of Judgment.

[1l. Rule 54(d) and the Court’s Discretion

The plaintiffs and their parents have submittéiavits attesting taheir inability to pay
any monetary award against them, arguing that indigence may be considered under Rule 54(d).
The plaintiffs also argue that other factors justify either dengosts to the RCBE or reducing
the cost award substantially. The RCBE arguasRule 68 affords the court no discretion to
account for any of the plaintiffs’ inability to pags it otherwise might under Rule 54(d). In their
arguments, both sides appear to be missing arialgteocedural distinction between Jane Doe
and her sisters.

In Delta Air Lines v. August50 U.S. 346, 351 (1981), the Supreme Court held that Rule
68 does not apply when a defendant-offeror wiRale 68, by its terms, applies to “the judgment
that the offeree finally obtaifs Construing this language litehg| the Supreme Court held that
“the plain language of Rule 68 confines itxeffto . . . [cases] in which the plaintiff has
obtained a judgment for an amount less favortide the defendant’s settlement offerd. As
the Sixth Circuit and comméators have observed, tBelta Air Linesdecision creates “the
anomaly that a small judgment may be much naolkeerse to a plaintiff who has received a Rule
68 offer than a judgment for defendant undiich the plaintiff takes nothing.Hopper, 867
F.2d at 295 n.1see als® JAMES WM. MOORE ET AL, MOORE S FEDERAL PRACTICE § 68.07[2]

at 68-60 (3d ed. 1997); Harold S. Lewis & Thomas A. EdRute 68 Offers of Judgment: The
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Practices and Opinions of Experienced CRights and Employment &irimination Attorneys
241 F.R.D 332, 341, 345-46 (2007). By tame token, the dissentDelta Air Lines along

with other courts, have notéldat the Court’s construction &ule 68 also means that a
defendant who prevails is actually worse off tlaasefendant who loses on a claim for which the
plaintiff recovers less in a Rule 68 offerSee Delta Air LinesA50 U.S. at 375 (Rehnquist, J.
dissenting) (stating that “no paoji@argument will convince me thatplaintiff who has refused an
offer under Rule 68 and then has a ‘take nothdgment entered against her should be in a
better position than a similar plaintiff who h@fused an offer under Rule 68 but obtained a
judgment in her favor, although in a lesser amouam that which was offered pursuant to Rule
68. The construction of Rule 68 urged by the €awuld place in a better position a defendant
who tendered $10,000 to a plaintiff under Ruler68 case where the plaintiff was awarded
$5,000 than where the same tender was raadehe plaintiff was awarded nothing.Danese

v. City of Roseville757 F. Supp. 827 (E.D. Mich. 1991) (finding tBeita Air Linesdid not
permit court to apply Rule 68 where defendaad prevailed, but agreeing with Justice
Rehnquist that Rule 68 had a “peculiar and anomalous” effect).

Whatever the policy merits @elta Air Lines it remains controlling law and must be
applied here. Jane Doe is the only prevailingniii By contrast, June Doe and Sally Doe are
not prevailing plainffs. Therefore, unddbdelta Air Lines the Rule 68 Offer of Judgment and
the attendant mandatory cost-shifting doetrapplies only against Jane Doe, hotagainst
June Doe and Sally Doe. This distion has two related implications:

(1) Obligation to Pay the RCBE’s Post-Offierpenses: Because Jane Doe is a

prevailing party who recovered a judgméess favorable than the Offer of
Judgment, she must bear the RCBE's post-offer expenses under Rule 68. By

contrast, because the RCBE prevailed in full against June and Sally Doe, the
RCBE'’s request for an award of costs against June and Sally Doe is governed
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by Rule 54(d), which affords the coursdretion to consider an appropriate
cost award.

(2) Recovery of Fees and Expenses: Sulig&ule 68, Jane Doe is entitled to
recover pre-offer fees and expenses piegailing party, aset forth in this
opinion. By contrast, June Doe andls®oe are not preailing parties and,
therefore, are not entitled to recoagy of their fees and expenses, whether
pre-offer or post-offer.

IV. Post-Offer Cost Awards

A. Jane Doe: No Discretion

The RCBE demands total costs of $12,289.85he plaintiffs’ brief opposing the
defendant’s Bill of Costs, the plaintiffs argue that the fees should be reduced because the
plaintiffs cannot pay a fee award, they brouletlawsuit in good faith, it was a difficult and
close case, and it might chill future litigation to impose a substantial cost award. None of these
considerations applies toetimposition of costs against Jane Doe by operation of Rufé 68.
Therefore, the court must award $12,289.65 stagainst Jane Doe and in favor the RCBE.

With respect to Jane Doe’s ability to pay, J&we’s affidavit states that she works part-
time cleaning and babysitting, and that she ®anty $121 per month after paying her bills and
living expenses. She avers that paying the defeslcosts would imposesignificant financial
hardship on her because she lacks sufficient disposable income. The court agrees that Jane’s
uncontroverted affidavit estaldiss that she cannot afford to pay the defendant’s costs.
Notwithstanding this finding, the court hasaiscretion to deny or reduce the award of

otherwise compensable co$ts.

18 The plaintiffs have not argued that the defendant’s cost award should be reduced relative to
Jane Doe because the defendadtrdit “prevail” as against her.

19 Unlike her minor sisters, on whose behalf kitd Mrs. Doe have appeared as next friends,
Jane Doe was not a minor when the case was filed and she has appeared as a plaintiff on her own
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B. June Doe and Sally: Rule 54(d) Analysis

1. Applicable Law

Rule 54(d) states that, “[u]nless a federatde, these rules, arcourt order provides
otherwise, costs — other thamaahey’s fees — should be allod/éo the prevailing party.” The
Sixth Circuit has concluded thtite language in Rule 54(d) “creata presumption in favor of
awarding costs, but allows i@l of costs at the discretion of the trial courKhology v. Insight
Commc’ns Cq.LP, 460 F.3d 722, 726 (6th Cir. 2006) (imtal quotation omitted). The “losing
party’s good faith, the difficulty of the caseetinning party’s behavipand the necessity of
the costs” are particularly relevant consideraion evaluating a losing party’s request to deny
costs.” Id. at 726-27. “Good faith without more, hovegyis an insufficient basis for denying
costs to a prevailing party.White & White Am. Hosp. Supply Carp86 F.2d 728, 731 (6th Cir.
1986).

The “chilling effect” of awarding costs is alsarelevant consideration in determining
whether it is proper to award costs to a prevailing pddyat 731. Indeedjumerous district
courts in this circuit have considered the ptgrchilling effect on future, similarly situated
litigants to be a valid reason, amongets, to decline to award costSee, e.gBarber v.
Overton 2005 WL 2018134, at *1 (W.D. Mich. Aug. 20, 200B)¢ckens v. GLR Constructors,
Inc., 196 F.R.D. 69, 77 (S.D. Ohio 2000). Additiogathe district courts may consider the
“capacity of the indigent ligant to pay the costs.Sales v. Marshall873 F.2d 115, 120 (6th Cir.

1989);see also Jones v. KglB4 F. App’x 560, 561 (6th Cir. 2003jngleton v. Smit241 F.3d

behalf. Therefore, her parents’ inability to pay is not a factor in the court’s analysis of the
RCBE'’s entitlement to costs against her. Evdreif parents’ ability to pay were a relevant
factor, the court would, for theasons set forth in the nexicsen, reach the same conclusion
concerning her and her parentsliility to pay the cost award.
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534, 539 (6th Cir. 2001) (“[A]nother factor weiglg in favor of denying s is the indigency
of the losing party”)Spurlock v. Metro. Gov't of Nashvi)l2a013 WL 6237723, at *4 (M.D.
Tenn. Dec. 3, 2013 ain v. Montgomery Cnty2013 WL 676777, at *1 (M.D. Tenn. Feb. 25,
2013).

2. Affidavits Supporting Inability to Pay

According to June Doe’s affidavit, sheasrrently attending college, she is unable to
work because of her scholastic and athletimmatments, and she has no income. According to
Sally Doe’s affidavit, she is a Junior at aabhigh school, works only a “very limited basis,”
and earns about $150.00 per montmahy, in a joint affidavit, Mrand Mrs. Doe aver that (1)
they are financially responsiblerftheir four children, includinghree who live at home, (2) they
earn income from cleaning offices and housesn “sporadic” basketball camps conducted by
Mr. Doe, and from rental payments from a tenant of their former home, (3) they earned
$52,866.00 last year and had no expendable incaimethé payment of monthly bills and living
expenses; and (4) they project that thélyearn $63,082.00 in 2015, which they believe will
leave them no expendable income after thereant of monthly bills and living expens€sAll
of the Does aver that paying the defendantgswould impose a significant financial hardship
on them, individuallyand collectively.

The defendant has not challeapthe affidavits in any fashion. Accordingly, the court
will take the factual representations in these affidavits as uncontroverted.

3. Application of the Legal Standard

June and Sally Doe argue that the fees shbelreduced because the plaintiffs cannot

pay a fee award, they brought the lawsuit indyaith, it was a difficult and close case, and it

29It is not clear from the affidavits whethether figure reflects gross income or net income.
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might chill future litigation to impose a substahtast award. Aside from its argument that the
court should not conduct a Rule 54(d) analysithenfirst place (an arguent that the court has
rejected), the RCBE does not address JudeSally Doe’s arguments in any respect.

Particularly in the absence of any challengthtoaffidavits or a challenge to the Does’
arguments as to why they should not haveayp the RCBE’s costs, the court finds June and
Sally Doe’s arguments to be persuasive. Baseitls familiarity with the case and its assessment
of the trial testimony, the court finds that thaiptiffs brought this casin good faith, genuinely
believing that they had been wronged in violatdTitle IX. The Doe Sisters and their parents
were appalled by the “goosing” conduct, be&d that sexual harassment had occurred, and
believed that the school and the RCBE did nspoad adequately. Although this case may have
been at the margins of a Til¢ claim, it took the jury about a day-and-a-half to render its
verdict, indicating that the cageas close enough to merit substalndeliberation. Perhaps more
importantly, the potential chilling effect ofdering a full cost awdrcould deter future
plaintiffs, particularly plainffs without “deep pockets,” from advancing potentially meritorious
civil rights claims. Finally, thencontroverted affidavits establitiat June Doe, Sally Doe, and
their parents do not have sufficiéncome to pay a substantial awatdUnder the
circumstances, the court finds that a denialastts is warranted relative to June Doe and Sally

Doe.

V. Summary

L The parties have not addressed whether,atuating indigency, it is gopriate for the court
to evaluate the financial statakthe “next friends” (here, Mand Mrs. Doe) who are appearing
on behalf of their children (here, June Doe anity&20e). Because it is uncontroverted that Mr.
and Mrs. Doe cannot pay a sulvdial cost award, B potential distinctio makes no material
difference here. However, if only June Doe &adly Doe’s ability to pay were at issue, the
court’s conclusion wodl be even stronger.
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With respect to Jane Doe, the court fithist (1) Jane Doe must pay the RCBE’s post-
offer costs of $12,289.65, and (2) Jane Doe iled to $3,105.53 in pre-offer fees, expenses,
and nominal damages as a prevailing party. \WWsipect to June and Sallpe, the court will
deny any cost award in favor of the RCBE.

CONCLUSION

For the reasons explained herein, the pfshMotion for New Trial will be denied, and
the parties’ respective requests for fees and ergentl all be granted in part and denied in
part. By operation of Rule 68, the courtlfd) award $3,105.53 in pre-offer costs (including
fees and expenses) and nominal damages in favianef Doe, and (2) order Jane Doe to pay the
RCBE's post-offer expenses of $12,289.65. In ther@se of its discretion under Rule 54(d),

the court will deny any award of costs te tRCBE as against June and Sally Doe.

An appropriate order will enter. % / M—’_
-r‘-r

LETA A. TRAUGE
United States Distric¢Judge
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