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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

BILLY JOE WARRICK
Plaintiff,

No. 3:13ev-00346
V. Judge Nixon/Brown

CAROLYN W. COLVIN ,
COMMISSIONER OF
SOCIAL SECURITY,

N e N N N N N N N N N

Defendant.
To: The Honorable John T. Nixon, Senior United States District Judge

REPORT AND RECOMMENDATION

Pursuant to 42 U.S.C. 8 405(§)aintiff seels review of theSocialSecurity
AdministrationCommissioner’s decision denying Plaintiff’'s application for supplemental
security income (“SSI”) under Title XVI of the Social Security Act (“Act”). TWagistrate
JudgeRECOMMENDS that Plaintiffs motion for judgment on the administrative record (DE
15)' beGRANTED, the Commissionés decision b&/ACATED , and thathe case be
REMANDED for further proceedings consistent with this Report and Recommendation.

.  PROCEDURAL HISTORY

Prior to this action, Plaintiff requested and was denied period of disabifighility
insurance benefit¢ DIB”), and SSI on August 17, 2009. (DE 13, pp. 24, 7184is decision
became the Commissiarfinal determination when the Appeals Council declined review on

March 21, 2011. (DE 13, pp. 109-1F1).

L“DE” refers to Docket Entry.

2 page citations refer to the Bates Stamp on each page of theigtdative Record.

% In determininghat Plaintiff was “not disabled” within the meagiof the Act, the administrative law judge
(“ALJ") in the 2009 decisiodetermined that Plaintiff's residual functional eajty (“RFC") permitted Plaintiff to
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With respecto the pending casPJaintiff filed a protective Title XVI application for SSI
and a Title 1l application for period of disability and DIB on January 19, 2010. (DE 13, pp. 168—
175). In each application, Plaintiff stated his disability began on August 13, 2009. (DE 13, pp.
168, 172) These claims were initially denied daly 12, 2010, andiere agairdenied upon
reconsideration on September 8, 2010. (DE 13, pp. 8%-105

At Plaintiff's request, thadministrative law judgé€ ALJ”) held a hearing on February 2,
2012. (DE 13, pp. 40-66, 106-107). Present were Mr. David M. Boatner, faBdgcational
expert (“VE”), and Mr. Carl W. Groves, Jr., Plaintiff's non-attorney repredve. (DE 13, p.
23).During the hearing, Plaintiimended the alleged onset date to January 11, 2010. (DE 13,
pp. 43, 184). As Plaintiff did not have disability insured status on the amended date dhanset,
change precluded Plaintiff from seeking period of disability and DIB under Tiliethie Act.
(DE 13, pp. 23, 43 The ALJ subsequently dismissed PlaingfTitle 1l claims and solely
proceeded under PlaintiffBitle XV request for SSI. (DE 13, pp. 23,)43

On February 22, 2012, the ALJ issued an unfavorable decision based on the following
findings of fact and conclusions of law:

(1) The claimant meets the insured status requirements of the Act through December 31,
2008.

(2) The claimant has not engaged in substantial gainful activity (“SGA”) since yanuar
11, 2010, the alleged onset date.

perform a full range of work at any exertimvel. (DE 13, pp. 24, 78). Due to Plaintiff's seizurgotder, however,
he could not climb ladders, ropes, or scaffolds, and Plaintitfeteto avoid concentrated exposure to workplace
hazards such as moving machinery. (DE 13, pp. 24, 78). Futikéd, d found that Plaintiff could hear a normal
conversation within fifteen feet but that Plaintiff should avandcentrated exposure to loud noise. (DE 13, pp. 24,
78). Despite mental limitations, Plaintiff couldllsinderstand, remember, and carry aoige and detailed
directions; could maintain concentration and the persistegcéred to perform simple and detailed tasks; could
interact with the general public, -@eorkers, and supervisors; required supervision on occasion; antlamapt to
routing infrequent changes in the workplace. (DE 13, pp. 24, 78).

* Masters of Education in Vocational RehabilitatidbE(13, p. 159).
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(3) The claimant has the followinggere impairments: bipolar disorder, carotid artery
stenosis? hypertension, obesity, history of cerebrovascular disease, post right carotid
endarterectomfywith history of transient ischemic attacks, history of seizure disorder,
and bilateral hearing &s.

(4) The claimant does not have iampairment or combination of impairments that meets
or medcally equals the severity of one of the listed impairmen) C.F.R. pt. 404,
subpt. P, app. 1.

(5) After careful consideratioaf the entire record,find that the claimant has the
residual functional capaci(fRFC’) to perform light work as defined in 20 C.F.R.
404.1567(b) and 416.967(b) except he would require the abililyeimate between
sitting and standing at 1-hour intervals. The claimant should not work around moving
machinery or unprotected heights and should not climb, balance, or drive. The
claimant should avoid concentrated exposure to loud noises but would be able to hear
normal conversation. Additionally, the claimant cop&iform simple 1-2step
routine and repetitive work with things rather than people and have occasionat contac
with the public.

(6) The claimant is unable to perform any past relevant work.

(7) The claimant was 46 years old, which is defined as a younger individual age 18-49,
on the alleged disability onset date.

(8) The claimant has at least a high school education and is able to communicate in
English.

(9) Transferability of job skills is notnaterial to the determination of disability because
usingthe MedicalVocational Rulessa framework supports a finding that the
claimant is “not disabled,” whether or not the claimant has transferable jab skill

(10) Considering the claimant’s age, education, work experience, and RFC, there are jobs
that exist in significant numbers in the natbeconomy that the claimant can
perform.

(11) The claimant has not been under a disability, as defined in the Act, from January 11,
2010, through the date of this decision.

(DE 13, pp. 26-3%

® Stenosis: “an abnormal narrowing of a duct or carbrland’s lllustrated Medical Dictionard769 (3d ed.
2012).

® Endaterectomy: “excision of the thickened, atheromatous tunicaantinan artery.ld. at 616.

" Light work entais lifting a maximum of twenty pounds and frequently lifting or carrying uprt@eainds. 20
C.F.R.88 404.1567(b), 416.967(b).




The Appeals Council declined to review the ALJ’s findings and so notified Plaintif
February 21, 2013. (DE 13, pp. 1-6). Plaintiff thereafter filed this complaint on April 16, 2013.
(DE 1).Defendants answer (DE 12) and the administrative record (DEW&E filedon Jur
24, 2013. Plaintiff subsequently filed a motion and supporting memorandum for judgment on the
administrative record on July 25, 2013. (DE 15, 16). After receiving two time extensions in
which to respond, (DE 18, 20), Defendant filed a response on October 24, 2013. (DE 22).
Plaintiff replied on November 13, 2013. (DE 2%&he case is properly before the Court.

Il. REVIEW OF THE RECORD
A. MEDICAL EVIDENCE
1. Middle Tennessee Mental Health

Middle Tennessee Mental Health in Nashville, Tennessee, treated Plaintiff for depressio
and a bipolar disorder from 2004 to 2007. (DE 13, p. 195). Following a suicide attempt in
November 2006, Dr. Rudra Prakash M.D. and Dr. John Vernon M.D. diagnosed Plaintiff with
depression, pogtaumatic stress disorder, cannabis dependence, cocaine depebdehedine
intellectual functioning, hypertension, possible diabetes, history of head injury amaseiz
history of alcohol neuropattibilateral hearing loss, a global assessment of functioning
(“GAF”) of nineteen upon arrival and thirty upon discharge, and social environment,
occupational, educational, and economic psychosocial stressors. (DE 13, pp. 249, 253, 274).
Plaintiff suffered from a history of sexual and physical abuse which interfetiedhia/ sleeping
patternsandmanifested in visual andiditory hallucinations. (DE 13, p. 250). During the visit,

Plaintiff exhibited appropriate and cooperative behavior, spoke normally, had a tgéeal, |

8 Neuropathy: “dunctional disturbance or pathological change in the peripherabmesystem.Dorland’s
lllustrated Medical Dictionar#268 (32d ed. 2012).
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and goal-directed thought process, possessed thoughts of suicidal ideation and twothaandli
visual hallucinationsand displayed fair concentration and an intact memory. (DE 13, p. 252).
2. University Medical Center

The University Medical Center in Lebanon, Tennessee treated Plaintiffdoesseon,
bipolar disorder, high blood pressure, and hearing loss from 2003 to 2011. (DE 13, pp. 195-196,
667).After Plaintiff failed a suicide attempt in December 2003, Dr. Lloyd Caudill M.D.
performed a CT scan of Plaintgfbrain (DE 13, p. 280). The scan showed no evidence of
hemorrhage, mass effect, midliskift, or other abnormalities. (DE 13, p. 280). During that visit,
Dr. Robert Jantz M.D. and Dr. Wayne O. Wells M.D. diagnosed Plaintiff with a swatiempt,
alcoholic intoxication, cocaine use, possible HIV, possible hepatitis C, and hypmeriébE 13,
pp. 286—289). Dr. Caudill later performed an MRI of Plaintiff's brain in January 2004, finding
no evidence of stroke, mass effect, midline shift, abnormal enhancement, or aligo(B&li
13, p. 294). He did, however, find minor ethmofiddhus diseaswith a retention cyst. (DE 13,
p. 294).

Several months latein April 2004, Dr. Caudill performed an MRI of Plaintif left
knee, finding mild joint space effusidfia Baker cyst! and a complex tear of the posterior horn
of the mediameniscus? (DE 13, p. 295). Dr. Gregory White M.D. operated on Plaintiff later in
the month, excising the medial meniscus tear and opening the cyst. (DE 13, pp. 297-298).
Radiology tests performed by Dr. Caudill on Plaintiff's chest in April 2004 and July 2004,

showed no abnormalities. (DE 13, pp. 296, 299).

° Ethmoidal: “of or pertaining to the ethmoid bonkl”at 651.

10 Effusion: “the escape of fluid into a part or tissue.”at 595.

1 Baker cyst: “a swelling behind the knee, caused by escape ofialitaid which becomes enclosed in a
membranous saclt. at 458.

12 Medial: “pertaining to the middleld. at 1118. Maiscus: “A crescershaped structure of the body. Often used
alone to designate one of the menisci of the knee joilgtsat 1134.
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In October 2006Dr. Scott Giles D.Otreated Plaintiff for suicidal ideation. (DE 13, pp.
300-304) A month later, Plaintiff was admitted to the clinic after an intentional drug oserd
(DE 13, pp. 307-310). Dr. Hadie Sorrels M.D. performed a cardiac exam on Plaintifindu
that visit, noting that hikeartrate was regular. (DE 13, p. 30By. Wells treated Plaintiff in
March 2007, concluding that Plaintiff suffered from alcohol dependency, marijuana use,
hypertension, and suicidal and homicidal ideation. (DE 13, pp. 317-324). During this visit,
Plaintiff was ineffectively coping after allegedly being robbed by his boyfriend. (DE 13, pp. 320,
322). At the end of October 2008, Plaintiff complained of weakness oigihit side,
paresthesid® and slurred speech. (DE 13, pp. 373—400). After being examined by Dr. Wells,
Plaintiff underwent a right carotid endarterectomy to treat severe right carotidist€bd 13,
pp. 373-378). An MRimage suggesteatute ischemid and chronic gliosis® (DE 13, pp. 388
389). Dr. Sorrels indicated this was possibly transient ischemic attack 30k 382).

Plaintiff next complained of chest pain in March 2010. (DE 13, p. 444). Following
diagnostic tests, Dr. Marion McFarland M.D. was under the impression that Pifféired
from atypical chest pain and chest wall pain. (DE 13, p. 446). A radiology test of Pkintiff
chest, however, revealed no abnormal findings. (DE 13, p. 449). In February 2011, Plaintiff
complained ofyeneralized weakness and indicated he had suffered a seizure earlier that day. (DE
13, pp. 594, 597). Diagnostic tests showed no clinically significant abnormalities. (DE 13, p.
595). Plaintiff again reported chest pain in mid-December 2011. (DE 13, pHig4).
echocardiogram was normal and showed no evidence of acute ischemia or injury. (DE 13, pp.

621, 646). Plaintiffs heart rate ahblood pressure responses to PersantinéNanbkar stress

13 paredtesia: “a abnormal touch sensation, such as burning, prickling, or fafimig often in the absence of
external §imuli.” 1d. at 1383.

14 |schemia: “deficiency of blood in a part, usually due to fismatl constriction or actual obstruction of a blood
vessel.”ld. at 961.

15 Gliosis: “an excess of astroglia in damaged areas of the ceatvalus systemItl. at 784.
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tess were nomal and did not present evidence of myocardial isch&roanfarction’ (DE 13,
pp. 623, 625, 682). A radiograph of Plainsfthest was normal and showed no acute
cardiopulmonary disease. (DE 13, p. 627). The clinical impression was of a possible cardia
etiology*® (DE 13, p. 646). Plaintiff again complained of chest pain in late December 2011. (DE
13, p. 665). An echocardiogram showed a normal sinus rhythm and normal rate. (DE 13, p. 667).
Thetests revieweavere normal, and the clinical impression wscute chest pain,
gastroesophageal reflux disease, and acute gaSt(b&E 13, pp. 667—668).
3. Wilson County Health Department

The Wilson County Health Department in Lebanon, Tennessee treated Plaintiff fro
August 31, 200% to December 28, 2011. (DE 13, pp. 416-429, 508-544, 672—678). According
to a report from August 2009, Plaintiff suffered from a bipolar disorder, hypertengieariag
impairment, and a history of seizures with no recurrence. (DE 13, p. 417). At that timeffPlai
had no problems sitting. (DE 13, p. 424). In a record from September 2009, it was noted that
Plaintiff was doing well on bipolar medication and that Plaintiff had requestediliraut a
disability form related to his mental state, not a mechanic dysfunction or cagmighysical
disability. (DE 13, pp. 426—-427). In September 2010, Plaintiff had a follow-up appointment after
suffering a seizure. (DE 13, p. 515). Plainkifier reported suffering seizure in February 2011.

(DE 13, p. 509).

18 Myocardial ischemia: “deficiency of blood supply to the heartaieysiue to obstruction or constriction of the
coronary arteries.ld. at 961.

" Infarct: “an area of coagulation necrosis in a tissuetddecal ischemia resulting from obstruction ataiation

to the area, most commonly by a thrombus or emboldsdt 934. An “infarction” is defined as an “infarctd.

18 Etiology: “the causes or origin or a disease or disordigrat 652.Thus, the pain suffered may have been caused
by Plaintiff's heart.

9 Acute gastritis: “acute inflammation of the gastriocosa with edema, hyperemia, and infiltration by
polymorphonuclear leukocytedd. at 762.

20 Although Plaintiff listed his first visto the Wilson County Health Department as occurring in Mayp Z0E 13,

p. 196), the medical records provided only go kackugust 31, 2009.
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On April 8, 2011, Dr. Thoras Jaselskis M.D. reported in a Medical Source Statement
that Plaintiff suffers from a seizure disorder, hearing,lasd bipolar disorder. (DE 13, p. 504).
He further opined that Plaintiff could occasionally lift twenty pounds, frequefithghi pounds,
stand for an hour ififteen-minute intervals in an eigitour workday sit for four hoursn two-
hour intervals in a workday, and never work around dangerous equipment of operate a motor
vehicle. (DE 13, p. 504). He also stated that Plaintiff couldscnally. bend, tolerate heat,
cold, dust, smoke, or fumes, and that Plaintiff could frequently: balance, manipulate both hands
raise his arms, and tolerate noise@sye. (DE 13, p. 504). Dr. Jasikdb noted that Plaintifé
close vision was limited, he did not need to elevate his legs during the workday, heraiasi
felt mild pain which interfered with his ability to concentrate, he wdikkly miss two days of
work every month due to his impairments, medication digets mildly affected Plaintiffs
abilities to complete workke functions, and Plaintiff suffered from mild fatigue. (DE 13, pp.
505, 507). He reported that Plaintiff suffered from complex partial seizurely, maxeng
convulsive seizures but having several non-convulsive seizures annually. (DE 13, p. 506). This
assessment was prepared after reviewing Plaintétords and lab reports. (DE 13, p. 508).
Later, on June 9, 2011, Dr.s##skis noted that Plainti hypertension was controlled but that
Plaintiff was suffering from knee pajiexhibiting medial joint line tenderness and minimal
patellar crepitu® which might be from degenerative joint disease. (DE 13, p. 544).

4. Volunteer Behavioral Health Care Systen(“*VBHCS”)

From August 2009 to December 2011, Plaintiff sought treatment froMBRECS in

Lebanon, Tennessee. On August 19, 2009, NDesee Ament noted that Plaintiffad been

denied disabilitypenefitsand wage-applying for them. (DE 13, p. 561). &imdicated that

2L Joint crepitus: “the grating sensation caused by the rubbing togétihe dry synovial surfaces of joint
Dorland’s lllustrated Medical Dictionad?29 (3hded. 2012).
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Plaintiff's affect, thought content, and memory were normal, his speech and thought process
were logical, and he was suicidal or violeot the risk was not immediate. (DE 13, p. 561).
Although Plaintiff was depressed, his appearance was neat and clean, he was alert add orient
and he could concentrate. (DE 13, p. 561). PlaistiAF score was 68.(DE 13, p. 562)On
October 7, 2009, she noted he was not suicidal or violent. (DE 13, p. 563).

On October 7 and 8, 2009, Treating Professional Judith Pierce reported that Piaintiff
with her for the purpose of applying for SSDI. (DE 13, pp. 546)3-3te noted tha®laintiff
refused help in improving hireff in other areaand seemed annoyed when she told $hen
could not complete his SSDI application forms. (DE 13, p. 547). On December 16, 2009,
Plaintiff voiced his concerns regarding his attémopobtain disability benefits and stated he had
trouble sleeping because he heard someone calling his name and felt his bed jigh&.gDE
565).

In March 2010, Plaintif§ new case manager, Pamela Smith, noted that Plaintiff was still
seeking disability benefits and that Plaintiff would benefit from other servidesds not
interested in participating. (DE 13, p. 550). Plaintiff reported trouble sleepingniged than
three to four hours and stated that he heard voices and heard “ears popping.” (DE 13, p. 567).
When Ms. Smith met with Plaintiff in April 2010, Plaintiff again refused additisaevices and
identified his sole goal as obtaining disability benefits. (DE 13, p. 551). Plaintiff egjtbet he
slept well as a result of taking Lunesta. (DE 13, p. 569). Pla;x&AF at the meeting was 55.
(DE 13 p. 570). On December 21, 2010, Plaintiff was described as “animated,” and he reported

that he had not suffered furtheeizures or depressiofDE 13, p. 573).

22 A GAF score between 51 and 60 indicatemtierate symptoms (e.g., flat affect and circumstantial speech,
occasional panic attacks), or moderate difficulty in social, ocauptior scholdfunctioning (e.g., few friends,
conflicts with peers or caorkers)” Bowen v. Comm’r of Soc. Se478 F.3d 742, 745 (6th Cir. 2007) (citation
omitted).



In March 2011, Plaintiff stated he usually sleeps well, getting about six hoursppslee
night. (DE 13, p. 575). On June 23, 2011, Plaintiff stated he was doing well with his current
medication and denied depression, anxiety, and irritability. (DE 13, p. 577). After a seifision w
NurseAment on September 22, 2011, Plainsiféiffectwas appropriate thougiad;his
appearance, spee@nd thought content were normal; his mood was euthyna¢hbught
process was organizednd he was not suicidal. (DE 13, pp. 556-557). NArsent listed
Plaintiff' s general medical conditions as a bilateral loss of hearing, seizure disorder, and
hypertension. (DE 13, p. 558). Notititat Plaintiffs GAF was 55, Nurs@mentreported that
Plaintiff has moderate environmental problems with regard to sociabredaips and access to
health care services. (DE 13, p. 558). On December 21, 2011, Nurse Ament and Dr. John Cain
M.D. presented Plaintif final report. (DE 13, pp. 585-590). Plaintffaffect, appearance,
speech, thought content, and memory were normal; Plaintiff's mood was euthyrmtffPali
thought process was organized; and Plaintiff was not suicidal. (DE 13, pp. 586-587).

B. CONSULTATIVE ASSESSMENTS
1. Consultative Examination Report — Philip Barkley M.A.

Mr. Barkleyfrom Barkley & Associates IncorporatedMurfreesboro, Tennessee
examined Plaintiff on March 18, 2010. (DE 13, pp. 430-435). According to Mr. Barkley,
Plaintiff was dressed and groomed appropriately, but Plaintiff had difficultynigeaecause his
hearing aids were broken. (DE 13, p. 430). Mr. Barkley noted that Plarifflity to
understand and remember was slightly limited; Plaistébility to concentrate and persist were
not significantly limited; Plaintiffs ability to interact in a socially appropriate manner was
limited; and Plaintiffs ability to travel independently or adjust to environmental hazards was

somewhat limited. (DE 13, p. 433Additionally, Plaintiff would need his parentassistance in
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handling funds since Plaintiff had a history of substance abuse. (DE 13, p. 433). Mr. Barkley
furtherfoundthat Plaintiff suffered fromnecurrent and severe major depression with psychotic
features and polysubstance abuseeported remission. (DE 13, p. 434).

2. Consultative Examination Report —Dr. Roy JohnsonM.D.

Dr. Johnson from Lebanon, Tennessee examined Plaintiff on March 31, 2010, after which
he opined that Plaintiff suffered from hypertension, angina, diabetes, depressiohgcanit
deficit. (DE 13, pp. 452—-455). He concluded that Plaintiff could occasionally lift tbiftyrty
pounds, had nsit/standrestrictions, and should avoid safegnrsitive areas that require
adequate hearing until his i aids wererepaired. (DE 13, p. 455).

3. Medical Evaluation, Psychiatric Review Mental RFC —Dr. Mason Currey Ph.D.

On April 13, 2010, Dr. Currey completed a medical evaluation, psychiatric review
technique, and mental RFC assessment of Plaintiff. (DE 13, pp. 456-459, 460-468, 474-477).
Dr. Curreyfirst noted that Plaintif6 conditions had not changed significantly since the ALJ’

2009 finding of “not disabled.” (DE 13, p. 45Agreeing with the2009 opinion, Dr. Currey
explained that Plaintifé claims were not fullyredible since the severity allege@s not

supported by evidence which only indicated moderate functional impairments. (DE 13, pp. 457,
459). Dr. George T. Davis Ph.D. affirmed this assessment on August 9, 2010. (DE 13, p. 502).

Dr. Currey next concludetthat Plaintiffs impairments did not meet the diagnostic
criteria for a 12.04 Affective Disorder, a 12.08 Personality Disorder, or a 12.09 Substance
Addiction Disorder. (DE 13, pp. 460—468). In assessing the “B” criteria of the listings, Dr.
Currey notedhat Plaintiff is mildly limited in activities of daily living; moderately limited in

maintaining social functioning, concentration, and persistence or pace; and remt bgit
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episodes of decompensation of extended duration. (DE 13, p. 470). Plaintifitdudfill the
“C” criteria. (DE 13, p. 471).

In evaluating Plaintiffs mental RFC, Dr. Currey noted that Plaintiff was not significantly
limited in his abilities to: (1) remember locations and widk& procedures; (2) understand,
remember, and carry bshort, simple instructions; (3) sustain an ordinary routine without
special supervision; (4) make simple waodtated decisions; (5) perform activities within a
schedule, maintain regular attendance, and be punctual within customary told@rass;
simple questions or request assistance; (7) maintain socially approphatedoend adhere to
basic standards of neatness and cleanliness; (8) be aware of normal hazards and taleteapprop
precautions; and (9) travel in unfamiliar places or use ptigiisportation. (DE 13, pp. 474—
475). Dr. Currey indicated that Plaintiff experienced moderate limitations abhiges to: (1)
understand, remember, and carry out detailed instructions; (2) maintatmatend
concentration for extended periods; (3) work in coordination with or proximity to othérsuvit
being distracted by them; (4) complete a normal workday and workweek without intarsupt
from psychologically based symptoms and to perform at a consistent pace without an
unreasonable number alahgth of rest periods; (5) interact appropriately with the general
public; (6) accept instructions and respond appropriately to criticism fuperasors; (7) get
along with coworkers or peers without distracting them or exhibiting behavioraines)(@)
respond appropriately to changes in the work setting; and (9) set realistiogoelke plans
independently of others. (DE 13, pp. 474-475).

4. Consultative Examination Report — Dr. Tania Williams Au.D.
Dr. Williams from the Brentwood Hearing and Heariid Center in Nashville,

Tennessee, performed an audiological evaluation on Plaintiff on June 8, 2010. (DE 13, pp. 482—
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484). She reported that Plaintiff experiences intermittent tinnitus and unstesdinderate to
moderately severe hearing loss inleit ear and moderately severe to severe hearing loss in his
right ear. (DE 13, pp. 483-484)r. Williams recommended that Plaintiff complete a new
hearing aid fitting and participate in annual audiological evaluations. (DE 13, p. 484).

5. Medical Evaluation and Physical RFC— Dr. Kanika Chaudhuri M.D.

On July 8, 2010, Dr. Chaudhuri completed a DDS Medical Consultant Analysis, adopting
the ALJs 2009 findings. (DE 13, pp. 485—-488®x. Carolyn M. Parrish M.Daffirmed this
assessment on September 5, 2010. (DE 13, p. 503). Dr. Chaudhuri also completed a Physical
RFC Assessment, finding no exertional, postural, manipulative, or visual ionga{DE 13, pp.
490-492). Plaintiffs hearing and exposure to noise were limited, and Plaintiff needed to avoid
all exposure to hazards. (DE 13, p. 493).

6. Vocational Examiner—S.L. Coleman

On July 9, 2010, Mr. Coleman noted that Plaintiff does not suffer from postural,
manipulative, or visual limitations. (DE 13, p. 215). Mr. Cadenfurther noted that Plaintiff's
hearing ability was limited and that he should avoid concentrated exposure to nadle and
exposure to hazards. (DE 13, p. 215). Plaintiff was moderately limited abitity to (1)
understand and remember detailed instructions, (2) carry out detailedtioegu¢3) maintain
attention and concentration for extended periods, (4) work in coordination with or gyotami
others without being distracted by them, (5) complete a normal workday and workwieebt wi
interruptions from psychologically based symptoms and to perform at a consistenithacé w
an unreasonable number and length of rest periods, (6) respond appropriately to chaages in th
work setting, and (7) set realistic goals or make plans independently of otheds3,(PE15).

Mr. Colemanconcluded that Plaintiff should adjust to other work, including that of (1) a

13



moisture tester for woediorking (light work,specific vocational preparation (“SVEB®yating
of 2), (2) a poultry vaccinataimedium work, SVP 2), or (3) a painter (medium work, SVP 2).
(DE 13, p. 217).
7. Vocational Examiner —Kyle Mask

In his reported dated September 7, 2010, Mr. Mask made the same findings as Mr.
Coleman. (DE 13, pp. 233-283Mr. Mask listed different occupations available to Plaintiff
including those of (1) warehouse worker (medium work, SVP 2), (2) packer ofikgyal
produce (medium work, SVP 2), and (3) garment foltghtwork, SVP 2) (DE 13, p. 235).
C. PLAINTI FF'S TESTIMONY

Plaintiff last worked on October 31, 2007. (DE 13, p. 44e completed the twelfth
grade and has not completed specialized job training, trade, or vocational school. (DE 13, p.
191). On a typical daylaintiff stays in the houseyatchegelevision andhelps his mother
clean.(DE 13, pp. 55, 207 His mother reminds him to shave, and he needs reminders to take his
medicine. (DE 13, p. 209). He makes his bed, bathes himself, and goes outside. (DE 13, pp. 209—-
210). Plaintiff stated he does not go out alone because he might have a “spell.” (DE 13, p. 210).
He accompanies his mother shopping for food, and he can count change. (DE 13, p. 210). His
hobbies and interests include watching television and playing with dogs which he does for hal
of the day. (DE 13, p. 211). Plaintiff spends time with his parents daily, ardjhlarly visits
SaveA-Lot and the doctor’s office. (DE 13, p. 211).

At the administrative hearing, Plaintiff wore a hearing amplifier. (DE 13, p. 47).
According to Plaintiff, he can only hear individuals when looking at them, cannot hear behind

him, and high-pitched sounds bother him. (DE 13, pp48).-Difficulties communicating with

2 3VP refers to the time required to prepare for a specific wocati
% Though Plaintiff testified that he last held a job on Octolle2806 (DE 13, p. 44), Plaintiff's earnings statement
suggests he was employed in 2007. (DE 13, p. 180).
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others confuse and upset Plaintiff, and he would be distracted from his work if he hagstorfoc
what coeworkers and supervisors were saying in a normal factory environment. (DE 13, p. 48).
Plaintiff furtherstated his last strong seizure was around November 2010 and that an increased
medicine dosage helped preventzaegs. (DE 13, pp. 49-50). Due to his seizure disorder,
Plaintiff cannot drive and cat operater be close to heavy machine(pE 13, p. 49).
Plaintiff testified that after his carotid endarterectomy he becomes weak andneapinties a
day for an hour and a half to two hours. (DE 13, pp. 50-51). According to Plaintiff, he can only
stand for fifteen to twenty minesand sit for less thafour hours in an eight-hour day. (DE 13,
pp. 51-52). Regarding Plaintiéfbipolar disorder, Plaintiff stated thaprevents him from
concentrating for an hour or more, an example of which was his inability to begin and finish
cleaning his house within the same day. (DE 13, pp. 53-54). Plaintiff gtaté@ has trouble
being around other people because he angitagshemand thatis bipolar disorder results in
depression and suicidal thoughts twice a month. (DE 13, pp. p4-55
D. VOCATIONAL EXPERT 'S TESTIMONY

The VE testified that Plaintiff last held a job as a restaurant @onekium strength,
skilled, SVP5) and dishwashgimedium strength, unskilled, SVP 2). (DE 13, p. 44). Plaintiff
had previously worked as a salvage worker (medium strength, unskilled,) SaPe2ectrician
helper (medium strength, sesikilled, SVP 3)and as a awstruction worker (heavy strength,
semiskilled, SVP4. (DE 13, pp. 44-45).

Considering the RFC ultimately adopted by the Ah&, VE determined that Plaintiff
could not perform past work. (DE 13, p. 56). Plaintiff could, however, complete about 4@0 of th
1,600 possible unskilled, light jobs, including that of: gluer as®mbler ofgaskets, medical

drapes, samples, and paper products. (DE 13, pp. 56-57). The VEssteere are 1,200
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gluer jobs within a 9@nile radius of Nashville, Tennessee, argliarter million of those jobs in
the national economy. (DE 13, p. 57). Plaintiff could also serve as a warehouse checker, and
there are 2,400 of those jobs in the greater Nashville area and 240,000 nationally. (DE 13, p. 57).

If the foregoing functional capacity was further limited by Plaintiff needing &3 aun
average of two days of work per month, the VE stated that the absences would not teel tolera
(DE 13, pp. 64-65). Further, if the VE found Plaintiff's testimony drediPlaintiffcould not
perform any work because of his hearing problems, variable moods, inability to coragkste
and fatigue. (DE 13, pp. 57-58). When considering the limitations described by Pfaintiff’
treating physician, Dr. Jaselskis, the VBedtiathat the individual could not perform any work.
(DE 13, pp. 63-64).

II. CONCLUSIONS OF LAW

A. STANDARD OF REVIEW

This Court reviews the record as a whole to determine whethait the factual findings
are supported by substantial evidence and whethéltienade those findings in accordance
with the correct legal standard&entry v. Comm of Soc. Se¢.741 F.3d 708, 722 (6th Cir.
2014). ‘Substantial evidence is less than a preponderance but more than a.5d¢htillae
ALJ’s decision shall be upheld if the evidence in the record is such that a “reasondble min
might accept [it] as adequate to support a conclus®ayheart v. Comm’r of Soc. Se£10
F.3d 365, 374 (6th Cir. 2013), reh’g denied (May 2, 2013). This is true even when substantial
evidence favors an opposite conclusiah Failure to follow the proper legal standards,

however, implies lack of substantial evidendd.
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B. PROCEEDINGS AT THE ADMINISTRATIVE LEVEL

A claimant is “disabled” withinthe meaning of the & if an extended medically
determinable physicalranental impairment prevents hifmom engaging in SGA. 42 U.S.C. 88
1381a; 1382c(a)(3)(A). The SSA assesses disability under atépeest:

(1) If the claimant is engaged in SGA, the claimant is not disable

(2) If the claiman's physical or mental impairment, or combination of impairments, is
not severe or does not meet the duration requirement, the claimant is not disabled.

(3) If the claimants impairment(s) meets or equals a listed impairment in 20 C.F.R. pt.
404, subpt. P, app. 1, the claimant is presumed disabled, and the inquiry ends.

(4) Based on the claimdistRFC, if the claimant can still perform past relevant work, the
claimant is not disabled.

(5) If the claimans RFC, age, education, and work experiemckcate that the claimant
can perform other work, the claimant is not disabled.

20 C.F.R. § 416.920(a)(4).

From step one through step four, the burden of proof is arldhmeant.Johnson v.
Comnr of Soc. Se¢.652 F.3d 646, 651 (6th Cir. 2011). At step five, the burden shifts to the
Commissionerwho may meet this burden by “identify[ing a] significant number of jobs in the
econony that accommodate the claima{tRFC] and vocational profile.1d.
C. PLAINTIFF 'S STATEMENT OF ERRORS

Plaintiff contends that (1) the ALJ gave inadequate weight to the treating physician’
opinion,(2) the ALJs credibility decisions aneot sypported by substantial evidence, and (3) the
ALJ's determination that Plaintiff could perform a rangeesfentar” work is erroneous(DE
16, pp. 9-17)As Plaintiff s first claim of error is meritorious and requires remand, review of the

remainingclaims is unnecessary.

% As the ALJ concluded that Plaintiff could perform a rangkgbit work (DE 13, p. B), it appearshat Plaintiff's
reference t@edentary worls a typographical error.
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D. Weight Given to Dr. Jaselskis’ Qinion

Plaintiff first alleges that the ALJ failed to give appropriategheto Dr. Jaselskis
opinion, rendering the ALJ’'s RFC determination without substantial weight. (DE 16, p. 10).
Defendant does not challenDe. Jaselskisstatusas a treating physician. (DE 22, p. 6).

1. The Treating PhysicianRule & Good Reason Requirement

Treating physicians’ opinions are granted weight under astejpinquiry At the outset,
a treating physicida opinions regarding the nature and severity of the claimanpairments
are generally granted great weigkd. C.F.R8 416.9Z(c)2). Moreover, controlling weight is
owed to these opinionkthey are(1) “well-supported by medically acceptable clinical and
laboratory diagnostic technigquieand (2) are hot inconsistent with the loér substantial
evidence in [the] casecord.”ld. If the ALJ gives a treating physicida opinion lesser weight,
the ALJcannot simplyeject the opinionCole v. Astrug661 F.3d 931, 938 (6th Cir. 2011).
Rather the ALJmustcontinue to the next step and give the opinion weight based on the
following factors:the “length, frequency, nature, and extent of the treatment relationship, as well
as the treating soursearea of specialty and the degree to which the opinion is consistent with
the record as a whole and is supported by relevant evidgbagheart 710 F.3d at 37,60
C.F.R. § 416.927(c)(2).

No matter how much weight the ALJ gives the treating physg&igpinion, theALJ
must support the decision with “good reasons.” 20 C.F.R. § 41@)82) Further, i the ALJ
does not giveontrolling weight to the treating physiciaropinions, the ALJ must provide
“specific reasons for the weight given . . ., supported by the evidence in the cadeaeddthe
explanation] must be sufficiently specific to make clear to any subsegweawers the weight

the adjudicator gave to the treating source’s medical opinion and the reasonsvi@igh&”
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Social Security Regulation (“SSR”) P (S.S.A. 1996)keealsoGentry, 741 F.3d at 727This
requirement serves two purposes: “to letrokants understand the disposition of their cases . . .
[and D facilitatd meaningful review of the ALJ’s application of tfteeating physicianjule.”
Blakley v. Comnm of Soc. Se¢581 F.3d 399, 407 (6th Cir. 2009). Failure to provide good
reasons “denotes a lack of substantial evidence, even where the conclusion of theeyAle] m
justified based upon the record” and may require remdn{juotingRogers v. Comimof Soc.
Sec.486 F.3d 234, 243 (6th Cir. 20073e alsoGayhearf 710 F.3d at 380.

Conclusory assertions that a treating physisiapinions “are not welsupported by any
objective findings . . . and are . . . inconsistent with other credible evidemcecaambiguous
to satisfy the good reasorexuirement.Gayhearf 710 F.3d at 376. Likewise, an AlkJ’
statement that “there is no basis for [the treating physgc@minion] . . . is not sufficiently
specific to meet the requirements of the rule on its face, inasmuch as it neithiée e
objective clinical findings at issue nor discusses their inconsistency with [dientye
physician’s] opinion.'Friend v. Comm’r of Soc. Se875 F. App’x 543, 551 (6th Cir. 2010)
(internal quotations omitted). Similarly, an AkJtatement that the treatipgysician’s opinion
“did not merit controlling weight becauséhte physician’sjopinion is not supported by her own
examinations of the claimant or those of other treating and examining sbwasshsufficient
Kennedy v. Commof Soc. Se¢.965 F. Supp. 2d 937, 942 (E.D. Tenn. 2013).

The ALJ must make “some effort to identify the specific discrepancies and torexplai
why it is the treating physicias conclusion that gets the short end of the stiekénd, 375 F.
App'x at 552 see also Gayhear710 F.3d at 377Specificity is a necessity, for a general
reference to the “treatment notes and clinical findings . .[sh#te questionwhat treatment

notes? what clinical finding8?Smith v. Comm’r of Soc. Sgb:13 CV 870, 2014 WL 1944247,
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at *6 (N.D. Ohio May 14, 2014). Thoughea ALJ does not need to “discuss every piece of
evidence, he must ‘build a logical bridge fréime evidence to the conclusion. . [and] make
some effort to identify specific discrepancielsl’at *7. This review is Imited to theALJ’s
assessmenand|[t] he Commissionés post hocarguments on judicial review are immaterial.”
Allums v. Comfnof Soc. Se¢.975 F. Supp. 2d 823, 830 (N.D. Ohio 2013).

2. The ALJ Failed to Provide Good Reasons for Rejecting Dr. Jaselski®pinion

In characterizing Plainti§ RFC, the ALJ found with respect to Dr. Jaselskis’ opinion:

Thomas Jaselskis, M.D. tieeating physiciarat the Wilson County Health

Department opined in April 2011 that the claimant could lift 20 pounds
occasionally and 10 pounds frequently, stand for 1 hour, 15 minutes at one time,
and sit for 4 hours, 2 hours at one time. He could occasionally bendidoler
temperature extremes, tolerate dust, smoke, and fumes; he could frequently stoop,
balance, perform gross and fine manipulation, and raise his arms over his
shoulders. He could frequently tolerate noise exposure. He could never work
around dangerous egment or operate a motor vehicle. He had limited close
vision. He experienced only mild and only occasionally experienced pain that
would interfere with concentration. He would only miss two days per month and
had only mild medication side effects anddaé. He did have complex partial
seizures on a rare basis and{oonvulsive® seizures a few times a yehfind

this opinion to be unsupported by the record as a whole and by the Wilson County
Health Department records in particular. Addially, the claimant was seen

by*’ multiple providers during these offfCevisits and there is little, if any,

objective evidence in these records to support such limited functional restrictions.
Therefore, | give this opinion little weight.

(DE 13, p. 31 emphasis aidked).

Without referencing specificlinical findings or discrepancigthe ALJfailed to provide
good reasonfor rejecting Dr. Jaselskispinion. See Friend375 F. App’x at 551-5Z'hough
the ALIJmay becorrect that the objective evidence did not suptha limitations reportetly
Dr. Jaselskis, meaningful judicial rewigs not feasible based upon this ambiguous sematence

dismissalSee Gayhear710 F.3d at 376. What, for instance, in the record contradicted Dr.

% The ALJ'’s report contained a typographical error.
2" The ALJ’s report contained a typographical error.
% The ALJ's report contained a typographical error.
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Jaselskis’ opinion thalaintiff would miss workwo times per monthReferencing the heailt
records retained by Wilson County Health Department and the rezard/aole does not assist
this Qourt’s review, nor does it help Plaintiff understand the reason for dismissildg$Iskis’
opinion.SeeBlakley, 581 F.3d at 407.

Further,after denying Dr. Jaselskigpinion controlling weight, thé\LJ neglected to
apply the weight-balancinigctorsas required by 20 C.F.R. § 416.927AtThe ALJ noted that
he gave Dr. Jaselskispinion “little weight,” but it is unclear what impact the 20 C.F.R. 8§
416.927(c) factors had on this decision. Again, it may be true that Dr. Jaselskis’ opini@h shoul
be granted little weight, but the_J failed to reach this conclusion using the required analysis

3. TheHarmless Error Doctrine

The Court “does not hesitate to remand when the Commissioner has not provided good
reasons for the weight given to a treating physician’s opin@ayheart 710 F.3d at 380
(quotingCole 661 F.3cht 939). Remand may not be necessary; however, if the Cxsiuners
error wasde minimisor harmlesssuch as when

(1) “the treating source opinion is so patently deficient that the Commissioner could not
possibly credit it,”

(2) the Commissiones findings were consistent with orgated those of the treating
physician, or

(3) if the Commissioner ultimately met the regulatsogoal.
Wilson v. Comm’r of Soc. Se878 F.3d 541, 547 (6th Cir. 2004ge alsdGayheart 710 F.3d at
380.

With respect to the third exception, “[ding as the decision permits the claimant and a

reviewing court a clear understanding of the reasons for the weight given a tpbgtigans

2 As Plaintiff's brief emphasizes, Dr. Jaselskis teéaPlaintiff for nearly three years, seeing Pifion over thirty:
five occasions. (DE 16, p. 13).
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opinion, we look past such procedural erroFgancis v. Comrn Soc. Sec.414 F. App’x 802,
805 (6th Cir. 201) (citation and internal quotations omittesge also Cole661 F.3d at 939
Wilson 378 F.3d at 544The ALJ mayindirectly attack the treating physicianopinion’s
supportability or consistency id)the ALJs assessment of the physicgaather opinions or (2)
through the AL3J general analysis of the impairmexelson v. Comm’r of Soc. Set95 F.
App’x 462, 470 (6th Cir. 2006}all v. Comn’r of Soc. Se¢.148 F. App’'x 456, 464 (6th Cir.
2005).

The errons harmful however, when the court cannot meaningfully review the #LJ’
decision such as when the AlsJrationale is ambiguous or uncleBiakley, 581 F.3d at 409
Bowen 478 F.3d at 748-5M™all, 148 F. App’x at 464.

4. The ALJ Committed Harmful Error

Despite the ALE attempt to conciselgject Dr. JaselsKi®pinion, only providing two
sentences to explain the reasons for the weight given, meaningful judicial reyaexeluded by
this brevity.As discussed isonnection with the “gooteason’requirement, it is unclear which
records weaken Dr. Jaselskipinion and which records undermine particuianitations
contained therein

The remaining two exceptions outlinedWilsonare also unavailing in this instan&ee
378 F.3d at 54 First, Dr. Jaselskisopinion was not consistemiith that of the ALJPerhaps the
most significant distinction between the AERFC and Dr. Jaselskigpinion is whether
Plaintiff' s impairmentsvould cause him to miss two days of work every month. As the VE
stated in the administrative hearing, missivayk twice a month “could not be tolerated by any
employer that would offer unskilled, light jobs.” (DE 13, p. 64). The ALJ’'s RFC did not include

this restriction (DE 13, p. 28), but Dr. Jaselskis reported the limitation. (DE 13, p. 505).
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FurthermoreDr. Jaselskisopinion was not so deficient that the ALJ could give it credit it
was based on Dr. Jaselskisview of Plaintiffs medical records and diagnostic tests spanning
approximately three years. (DE 13, p. 508).

The harmless error exceptiodsnotapply, and therefore the Als)failure to (1)
articulate good reasons for the weight given to Dr. Jasetgkision and (2) failure to apply the
20 C.F.R. § 416.927(c) factors in weighing the opinion resulted in harmful Aftbout
understanding #appropriate weight owed to Dr. Jasle's&gnion, this Court cannot conclude
that substantial evidence supports the 'Alultimate decision that Plaintiff is not disabled.
Rigorous application of the “good reason” requirement is needed to ensutedtiatportant
procedural safeguard” is not eroded by substanguestantial evidentargumentsWilson
378 F.3d at 547. Otherwise, the Commissioner would possess “the ability t[o] violate the
regulation with impunity and render the protections promised therein illuddryat 546.

IV. RECOMMENDATION

For the reasons stated above,uhdersigned recommentsat Plaintiffs notion for
judgment orthe administrativeaecord (DE 15) b6&RANTED, the Commissiones’ decisiorbe
VACATED, and thathecasebe REMANDED for further proceedings consistent with this
Report and Recommendation

Within fourteen (14) days from receipt of this Report and Recommendation, the partie
may serve and file written objections to the findings and recommendations made freddR.
Civ. P. 72(b)(2). Parties opposing the objections must respond within fourteen (14) days fro
service of thesebjectionsld. Failure to file specific objections within fourteen (14) days of

receipt of this Report and Recommendation may constitute a waiver of fysgfesd ahomas v.
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Arn, 474 U.S. 140reh'g denied 474 U.S. 1111 (1986).

ENTERED this the3" day of June, 2014,

/s/ Joe B. Brown
Joe B. Brown
United States Magistrate Judge
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