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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

NATASHA S. COLBERT, )

Plaintiff,
CaseNo. 3:13-CV-00347

V. JudgeCampbell/Bryant

HARRIS COUNTY JUVENILE
PROBATION
Defendant,

N\ ;
N—r

TO: The Honorable Todd Campbell, District Judge

REPORT AND RECOMMENDATION

This matter is on referral to the undersigned iftter alia, pretrial management of the
case, including recommendation for ruling on arspdsitive motions (Docket Entry No. 3). On
April 16, 2013, Natasha S. Colbert (“Plaffili sued Harris County Juvenile Probation
(“Defendant”) for discrimination based upon her disability (Docket Entry No. 1). In an order
allowing Plaintiff to proceeth forma pauperisthe Court construed Plaintiff’'s complaint as
alleging a violation of the Americans with Dimhties Act (ADA) (Docket Entry No. 3). On
May 13, 2013, Defendant filed a motion to dismiss for lack of personal jurisdiction and improper
venue under Rules 12(b)(2) and 12(b)(3) of thaefFal Rules of Civil Ricedure (Docket Entry
No. 11). Defendant further filed a suppleméntamorandum in support of this motion on June
28, 2013 (Docket Entry No. 16). For the reasoatedtbelow, the undersigned Magistrate Judge
recommends that the case be s$farred to the United Statesddict Court for the Southern

District of Texas, Houston Division.
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Statement of Facts

Plaintiff is a resident of Antioch, Tensgee (Docket Entry No. 1, p.1). Defendant’'s
place of business is in Houston, Texiak)( Plaintiff alleges that she was originally offered
employment by Defendant, but thBxefendant withdrew the offafter Plaintiff flew to Texas
and they met in person on June 4, 20di24t 2—3). Plaintiff allegethat Defendantvithdrew its
offer of employment because of lsability, a hearing impediment( at 3).

Defendant contends that all of its empl@mhpractices occurred kouston, all of its
employment records are held in Houston, andRteintiff’'s employment would have occurred
in Houston (Docket Entry No. 11, p.4).

Analysis

The enforcement provisions of Title VII, imgling its rules regarding venue, are used for
ADA claims. 42 U.S.C. § 12117(a). Venue undeleTVIl is determined under the following
provision:

Each United States district court and ellclited States court of a place subject to

the jurisdiction of the United States 8heave jurisdiction of actions brought

under this subchapter. Suah action may be brought amy judicial district in

the State in which the unlawful emplognt practice is alleged to have been

committed, in the judicial district in vith the employment records relevant to

such practice are maintained and administeoe in the judiciabistrict in which

the aggrieved person would have waatkbut for the alleged unlawful

employment practice, but if the respondisntot found within any such district,

such an action may be brought within thdigial district in which the respondent

has his principal office. For purposaissections 1404 and 1406 of Title 28, the

judicial district in whichthe respondent has his prin@pffice shall in all cases

be considered a district in which thetion might have been brought. 42 U.S.C §

2000e-5(f)(3).

Under 28 U.S.C. § 1406(a), “[t]he district courteodlistrict in whichis filed a case laying
venue in the wrong division aistrict shall dismiss, or if it bie the interest ojustice, transfer

such case to any district ovdion in which it could have bedrought.” The Sixth Circuit has
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held that § 1406(a) “providesdlbasis for any transfer made for the purpose of avoiding an
obstacle to adjudication on the merits in the district court where the action was originally
brought. That defect may be either impropemue or lack of personal jurisdictionMartin v.
Stokes623 F.2d 469, 474 (6th Cir. 198(ee also Goldlawr, Inc. v. HeimaB69 U.S. 463, 466
(1962) (holding 8§ 1406(a) allows the transfeaafase “whether the cdun which it was filed
had personal jurisdiction ovére defendants or not”).

Here, Plaintiff has identified Houston, Texas, as Defendant’s place of business (Docket
Entry No. 1, p.1). Plaintiff has ndisputed Defendant’s assertiadhat Houston is where all of
Defendant’'s employment practicescurred, where all of Defenalés employment records are
held, and where she would have worked. PRaimhs not submitted any factual or legal basis
for this Court to find venue is proper in the MiddDistrict of Tennessee. Because it will avoid
an obstacle to adjudication on the merits, thgechould be transferréalthe proper venue, the
United States District Court for the Southé@nstrict of Texas, lduston Division.

Recommendation

For the reasons stated abotbes undersigned Magistraledge recommends that: (1)
Defendant’s motion be DENIED the extent they seek dismissal under Rules 12(b)(2) and
12(b)(3) in this District; and (2) this action barisferred to the United States District Court for
the Southern District of s, Houston Division, puraat to 28 U.S.C. § 1406(a).

Under Rule 72(b) of the Federal Rsilef Civil Procedure, any party haé days from
receipt of this Report and Recommendation ifctvho file any written objections to this
Recommendation with the District Couny party opposing said objections shall hadalays
from receipt of any objections filed in this gt in which to fileany responses to said

objections. Failure to filspecific objections withii4 days of receipt of this Report and
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Recommendation can constitute a waiver of further appeal of this Recommendaionas v.

Arn, 474 U.S. 140 (1985Reh’g denied474 U.S. 1111 (1986).

ENTERED this 28! day of August, 2013.

s/ John S. Bryant
JOHN S. BRYANT
United States Magistrate Judge




